
INTRODUCTION TO THE SECOND EDITION. 
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Mr. F. H. Salusbuiy, for much general assistance, and especially 
to Mr. S. J. Fraser Macleod for much valuable criticism and 
assistance in the preparation of the Chapter on Equitable 
Interests and Assignment 

J. C. GRAHAM, 


Temple, 188 : 




INTRODUCTION TO THE FIRST EDITION. 


It is often of nnieh importance to determine •vulietlier a 
litigant lias a legal proportj’- in tke subject-matter of dispute 
or merely a right of, action against a person. The form of 
the remedy very frequently depends upon the answer to this 
question; for mstanee, a plaintifE cannot maintain trover or 
trespass de bonis aymialis, unless he has a right to the posses¬ 
sion of the goods wliich are the subject of the action; neither 
can a vendor of goods maintain an action for goods bargained 
and sold unless the property has been transferred to the pur¬ 
chaser. And not only may the technical forms of action 
depend upon this, but sometimes the substantial question 
itself turns upon it; if property is destroyed either by pure 
accident or by the wrongful act of a party who is unable to 
pay for it, the loss in general falls upon the owner of the 
property; and in cases of insolvency, a creditor who has a 
legal or equitable right to a thing has the full benefit of it, 
whilst one whose claim is only against the person of the 
debtor, can obtain no more than, a proportion of the insolvent 
estate along with the ot3yi‘ creditors. In such cases, there¬ 
fore, it is eomnionly one of the most important inquiries 
whether the creditor has any right to some specific property 
or not. 

* 

It is the object of the following Treatise to investigate- 
one branch of this important subject* viz., how the legal 
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Vlll 


interest in moveable corporeal property is affected 


by a "ale 


of it. 

EailAvay shares, stock, &e., and tiiose kind" mi properly 
that dre not tangible arc of a diiterc'ul nature, and >u tin 
property in the materials on ndiicb contracts or do 111110111" ot 
title are "written, wbieb, in general, is cou"idort*d a" atlaein d 
to the miting on thorn. And the law ri'gulatiiu; the pro¬ 
perty in ships in some degree diftcrsfruni that atlcetiiu; other 
mo'veahlo property, but as the law respecting them lui" lu'cii 
treated of by Lord Tenterden, iu hi» Treatist' on ^hi[tpiuu• it 
is not intended to touch upon that suujcct. 

But subject to those exceptions, tJu* law is tiie "ame a" 
regards all moreahlo property, wnetnn' it be li\<' "took (tr 
dead, manufactured goods or raw uiutc^iul, iu siuirl, of r-\eiu- 
tbing capable of touch and not fixed to the soil. The objoci 
of this 'rreatisc, as already stated, is to discuss how fur tho 
proporcy in goods, is, by the law of Knglanil, ahVeted by an 
agreement concerning tho sale of them. 

By the common law of England, no pemliar form is 
required to give validity to a contract or agreement. It is 
essential that there be a mutual assent of both parties as to 
what is agreed upon, and also (unless the agreement be by 
deed) that there be a consideration for the engagement of the 
parties, for if not, the agreement is merely honorary and not 
enforced by the law; but if these essential circumstances can 
be shown to exist the common la"w is satisfied. The agrec- 
ment might, at common law, be enforced, if tbc mutual assent 
of the parties and the consideration could be proved by any 
evidence. But by statute»law, jwrfbntract for the sale of any 
goods, wares, or merchandize for the price pf^lO/. or npAvards 
shall bo allowed to be good except there be evidence of a par¬ 
ticular,character. When this evidence exists the effect of 
"Ih©-agreement is tho same as it would, have been at common 
law. 
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A contract concerning the sale of goods may be defined to 
be mutual agreement between the^ owner of goods and 
another, that the property in the goods shall for some price 
or eol^sidc'ration be transferred to the other, at such a time 
and in such a manner as is then agreed. If the consideration 
to be given for the goods is not monej^, it might, perhaps in 
popular language, rather bo called barter than sale, but the 
legal eficet is the same in both cases. 

Such an agreement may have different effects in law upon 
the o\vn<'i>hip of the goods to which it relates. It may be an 
agreement perfectly bindiag on the parties so as to give either 
of them a remedy against the person and general estate of the 
other for any default in fulfilling his part of the agreement, 
but having no effect on the property or right of possession in 
the g'luds, and giving the proposed purchaser neither the 
rights nor the liabilities of the proprietor; so that he has no 
preferable right to the goods themselves, nor any means of 
enforcing his demand against them more than any other 
crcditoi', and on the other hand he is not liable to any loss 
arising from the destruction or injury of the goods. 

Such agreements are generally called “ Executory Agree¬ 
ments.” 

Or it may be an agreement amounting to a bargain and 
sale of the goods, transferring to the purchaser the general 
property in the goods, and with it the rights and liabilities 
attached to property, so that the purchaser has a specific 
interest in the goods themselves, of which he may avail him¬ 
self, independently of his remedy against the vendor on the 
contract, and on the otj 5 !Rjg.han(i making him liable to the 
general risk of any loss befalling the goods. Such an agree¬ 
ment is sometimes called an executed sale, but it is more 
technically called “ a bargain and sale of the goods.”^ When 
goods are bargained, and sold, the vendor, if unpaid, stiH: 
retains certain rights,over the goods until they are delivered. 
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Such, being the outline of the law, there nre tlilYer<'ni point}' 
which it will be convenient to treat of separately, viz.: ■ 

1 st, "What is required to satisfy the provisions of tlav 
statute law, and render an agreement concerning the sale of 
goods capable of being enforced. 

2 ndly, What agreements amount to a bargain and sah', and 
what are but executory. 

Srdly, What are the rights reserved to a vendor when the 
general property is transferred to the purchaser, but before it 
is delivered into his possession. 
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A TEBATISt; 


OK* THE 

CONTEACT OF SALE, 

ETC. 


PAET I. 

OB THE SEVENTEENTH SECTION OB THE STATUTE OB BEAUDS. 


CHAPTEE I. 

WHAT AGEEEMENTS AEE WITHIN IT. 

The 17tli section of 29 Car. 2, o. 3, made for the pre¬ 
vention of frauds and perjuries, commonly called the Statute 
of Frauds, is in the following words:—“And he it enacted, 
that from and after the said four-and-twentieth day of 
“ June {a. n. 1677), no contract for the sale of any goods, 
“ wares, or merchandizes, for the price of 10^, or upwards, 
“ shall be allowed to be good, except the buyer shall accept 
“ part of the goods so sold, and actually receive the same, 
“ or give somethuig in earnest to bind the bargain, or in 
“ part payment, or that some note or memorandum in 
“ writing of the said bargain bo made and signed by the 
“ parties to bo charged by such contract, or them agents 

“ thereunto lawfully authorized ” («). 

--- 

(a) [The fourth sectio.u enacts “ That no action shall he brought to charge any 
“ executor or adniinisti^t#! upon any* special promise to answer damages out of 
“ his own estate ; or whereby to charge the defendant upon any special promise 
to answer for the debt, default, or mibcarriage of another person ; or to charge 
“ any person upon any agreement made upon consideration of marriage ; or upon 
any contract or sale of lands* tenements, or hereditaments, or any interest in oi 
concerning them ; or upon any agreement that is not t® be performed within the 
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[Lord Blackburn, in th.0 cascof JiatMsojJv. Alde/wii (/f), in 
1883, said, speaking of tko efioct of tkesc sections, “ I tliink 
“it is now finally settled that tke true construction of tiio 
“ Statute of Brands, both, the 4th and 17th sections, is not to 
“ rehder the contracts within them void, still less illegal, but 
“is to render the kind of evidence requmed indispensable 
“ when it is sought to enforce the contract ” (5).] 

This important enactment is applicable to every sale of 
tangible moveable property, though not to sales of shares in 
a company or other intangible property (c). 

At one time a question was made whether public sales by 
auction wore not excepted from its operation. In Simon v. 
Motivos (<7), in 1766, Lord Mansfield tliought that a sale by 
auction, from the publicity of its nature, was not within the 
mischief aimed at by the statute, narftcly, the temptation to 
commit frauds and perjuries; and jtho rest of the King’s 
Bench seem to have agreed with him, but the case was 
decided upon another ground, as the requisites of the statute 
had in fact been compHed with. 

In Einde v. Whitehouse (e), in 1806, Lord Ellenborough 
expressed a strong opinion that sales by auction wore within 
the statute, and that the opinion exinessed in Simon v. 
Motivos (/) was ill-founded, but it was not necessary to decide 
the point, as the requisites of the statute were in that case 
also complied with. 

In Kenworthj v. Schofield (y), in 1824, the point was 

space of one year from the making thereof; unless the agu^ement upon h 
such action shall he brought, or some memorancliini or note thercoJ, sliall he in 
wiiting, and signed by the party to be charged theie^vith, or some other pLU^m 
thereunto by him laiiitully authorised ”] 

{a) Maddison v. Akkuon, 8 Ail Ca. 468; 52 L. J. Q. B. 749. See aho the 
judgment of Brett, L. J., in BntaiQi v. Eossiter, in 1879, 11 Q. B. D. 127 ; 46 L. J. 
Q. B. 363. 

(h) [An agieement which TOS^made veibaUy abroad, and was good theie, can* 
not be enforced here if it comes wuthin the Statute nf Piauds, Luiov o v. Bioif h, 12 
C. B. 801, in 1852 ; 22 L. J. C. P. 1. But ^ery consideuible doubt \vas thiown on 
this case by Willes, J., in IVillimis v. JVlieeler, 8 C. B. S, 299, in I860.] 

(e) Eimhle v. 11 A. & E. 205. 

[d) Siinon v. Motivos, "W. Bl. 599 ; S. C. 3 Burr. 1921. 

(fi) Hinder v. Whitehouse^ 7 East, 558. 

If) S'linon V. MotiLos, 7 East, 558. 

{(j) Kawmthj y. Schojuld, 2 B. & C. 945. 
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ch. I.;) 




decided. In that ease there "was a sale hy auction of goods 
above 10^. in valno, and the requisites of the statute 'wore not 
ecmiilied 'with. The Eing’s Bench decided that the contract 
could not be onforood; this decision has always been acted 
upon (a). 

It was an unsettled point whether the provisions of the 
Statute of Frauds were applicable to contracts for the sale of 
goods which were at the time of the contract not in a state 
capable of beiug delivered according to the provisions of the 
contract: a more recent statute has rendered the pomt no 
longer important, but it may be worth while to state the 
difficulty. 

In Towers v. Osborne (h), in 1724, Pratt, C. J., decided 
that an agreement to mate a chariot was not within the 
statute, which he said* related only to contracts in which the 
seller was to dehver the goods immediately. 

In Clayton v. Andrews (e), in 1767, the King’s Bench eon- 
fii’incd this ease, and held that a contract to deliver wheat 
(then imthrashed) in a month from the time of the agreement 
was not -within the statute. 

In Groves v. Buch{d], in 1814, the King’s Bench decided 
that an agreement to purchase a quantity of oak pins, not yet 
cut out of the slab, was not within the statute. 

The principle of those eases, decided by great Judges, in- 
cludiug Pratt, C. J., Lord Mansfield, and Lord EUenborough, 
seems to have been cither that the word bargaui in the 
statute must bo taken in the strict technical sense, so as to 
exclude all executory contracts not amounting to a bargaua 
and sale, or else that, as the statute said the contract was to 
bo good if the buyer “ accepted and actually received,” part 
of the goods, it could only be meant to apply to contracts 
where it was possible to accept and receive part of the goods. 
It is clear that the buyer could neither accept nor receive the 


((.) See al'-o Pcira, v. Co.f, L. E. 9 Q. B. 210; 43 L. J. Q. B. 52.* 
\h) Tnva < v. UWonip,^ Stiunge, 506. 

(f) Chaitiiii V. Andrem, 4 Burr. 2101. • • 

((/; 0'/oies,T. Bvcl:, 3 il. & S. 178. 
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chariot before it was built, the com before it was thrashed, or 
the oak pins before they were cut out. 

On the other handj in Rondeau v. Wyatt («), in 1792, the 
Coui’t of Common Pleas decided, after taking time to consider, 
that*a contract to supply goods on board ship was ■within the 
statute, as it was a contract for a sale, though a future one; 
and in QarluU v. Watson (i), in 1822, the Xing’s Pench 
decided the same point where the goods were flour yet un¬ 
ground. In both these cases the Court said that Towers v. 
Oslorne (c) might, perhaps, be supported as being a contract, 
not for a sale, but for work, labour, and materials; but sub¬ 
sequently in Atkinson v. Bell (d) the Xing’s Bench held that 
it was not so. In Garhutt v. Watson {h), Claytcni r. 
Andrews (e), was expressly overruled. 

It seems impossible to reconcile thSse decisions, but the 
legislattu’e in 1828, by 9 Geo. 4, c. 14,, s. 7 (Lord Tenterden’s 
Act), has put an end to tho difficulty by enacting, that “ the 
“ provisions of the Statute of Prauds shall extend to all eon- 
“ tracts for the sale of goods to tho value of 107 or upwards, 
“ notwithstanding tho goods may bo intended to bo delivered 
“ at some futme time, or may not at tho time of such con- 
“ tract be actually made, procured, or provided, or fit or ready 
“ for delivery, or some act may be requisite for tho making 
“ or completing thereof, or rendering the same fit for 
“ delivery.” 

[In Harman v. Reeve (/), in 185G, Jervis, C, J., pointed 
out that in 9 Geo. 4 the ■word “ value ” was used, instead of 
the word “price,” as in the 17th section, and that as the 
statutes must be construed together, tho 17th section mu,st 
now bo read as if it contained the word “value.”] 

The statutes, therefore, are now applicable to all contruct.s 
for the sale of “ goods, wares, and merchandize,” words ■which, 


[a) Eondeau v. Wyatt, 2 H. Bl. 63. 

{h) Gaihitt V. Watson, 5 B. & A. 613. 

• (c) Toicos V. Obboim, 1 Strange, 506. 

{d) Athnhon v. Bell, 8 B. & C. 2’77. 

(e) ClciytoA V. Andreii% 4 Burr. 2101.^ 
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as has been already said, comprehend all tangible moveable 
property; I say moveable property, for things attached to the 
S(Jil are not goods, though -when severed from it they are; 
thus, growing trees are a part of the land, but the cut logs 
are goods, and so too bricks or stones whieh are goods, cease 
to be so -whon built into a wall; they then become a part of 
the soil. Pixtures and those crops which are included 
amongst emblements, though attached to the soil are not for all 
purposes part of the freehold. 

It seems pretty plain, upon piinciplo, that an agreement to 
transfer the property in something that is attached to the soil 
at the time of the agreement, but which is to be severed from 
the soil and converted into goods before the property is to be 
transferred, is an agreement for the sale of goods within the 
meaning of the 9 Geo. 4, e. 14, if not of the 29 Car. 2, c. 3. 
The agreement is, that‘the thing shall be rendered into goods 
and then in that state sold; it is an executory agreement for 
the sale of goods, not existing in that capacity at the time of 
the conti'act. And when the agreement is, that the property 
is to be transferred before the thing is severed, it seems clear 
enough, that it is not a contract for the sale of goods, it is a 
contract for a sale, but the thing to be sold is not goods. If 
this be the principle, the true subject of inquiry in each case, 
is, when do the parties intend that the property is to pass: 
if the things perish by inevitable accident before the sever¬ 
ance, whom do they mean to bear the loss ? for in general 
that is a good test of whether they intend the property to 
pass or not; in other words, if the contract be for the sale 
of the things after they have been severed from the land so 
as to become the subject of larceny at common law, it is, at 
least, since the 9 Geo. 4, c. 14, a contract for the sale of 
goods, wai’cs, and merchandizes, within the ITth section of 
tlie Statute of Frauds. If tliS contract be for tbe sale of tne 
things whilst thdy»are attached to the soil and not the subject 
of larceny at common law, it is a contract for the sale of 
things, crops, fixtures, emblements, trees or mineral^,* which 
may or may not be an interest in land within the 4th section 
of the statute, but are not goods, warqs, and merchandize 
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■witHn the ITth section. On the -whole the cases arc voiy 
ranch in conformity -with those distinctions, though there is 
some authority for Saying that a sale of emblements or 
fixtures vesting an interest in them, whilst in that capacity, 
and before severance, is a sale of goods -within the nfeaning 
of the 17th section of the Statute of Frauds, and a good deal 
of authority that such a sale is not a sale of an interest in land 
-within the 4th section, which, however, may be the case 
though it is not a sale of goods, wares, and merchandize 
■withia the 17th. 

In rc-vie-wing the authorities, it is of some importance to 
remark how the question arose before the Court, and whether 
the decision turned upon the legal effect of the contract 
proved in evidence, or upon the contract stated in the plead¬ 
ings, for some misapprehensions seem' to have risen from 
neglecting this. r 

The first case that is generally cited on the subject was 
Wadclington v. Bristow (a), decided by the Common Pleas in 
1801. It was an action against executors. The declaration 
was that the defendant’s testator was possessed of land on 
which hops were then growing; that the plaintifits bargained 
for and agreed to buy, and the testator agreed to sell all tlic 
hops then growing^ to be delivered in pockets, &c. In proof 
of this declaration a document was produced, signed by botli 
parties, which was in the folio-wing terms:—“ Agreed to give 
“ the undermentioned gentlemen at the rate of lOf. per cwt. 
“ for the quantities of hops as attached to their respective 
“ names, to bo in pockets, and to be delivered at ■Whit.stal)le.— 
‘‘ Wm. Francis (the testator), about 23 acres.” This i)aper 
was not stamped, and the question was not whether it oium' 
within the Statute of Frauds or not, but whether it came 
-witliin the exemption in the Stamp Act of agreements rdutiug 
to the sale of goods, wai‘es,*and mefehandizes. Lord Alvunley 
thought it an agreement for the sale of goodsf, and something 
more, viz., an agreement not to sell the produce of the land to 
any on® else before it was severed. Heath, L, and Eooke, J., 


(ft) Waldington v, Biistoxo^ 2 B. <&: P. 452. e 
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ft 

tlioxiglit a ooatraot for the sale of non-existing goods was not 
within the exemption, and that as in this case the hops did 
not at the time of the sale exist as goods, it required a stamp. 
Chamhre, J., thought a contract for the sale of non-oxisting 
goods Vas within the exemption; he seems to have doubted 
whether the agreement proved was not within the exemption, 
but he agreed with Lord Alvanlejthat the agreement declared 
upon gave the purchaser an interest iu the produce of the 
vendor’s land. It seems probable, that Chamhre, J., would 
have held the agreement declared on within the 4th section 
of the Statute of Frauds, but it seems difficult to treat this 
ease as directly deciding anything and Parke, B., in Bodioell 
V. Phillijis (a), threw doubt on it. 

In Cro&by v. Waimorth (5), in 1805, the action was tres¬ 
pass to the plaintiff’s close, growing grass and hay. The 
plaintiff claimed the ha.y under a parol contract; Lord EUen- 
borough expressed an opinion that it could not bo an 
agreement within the 17th section, because the goods did not 
exist as such at the time of the contract; on this oj)inion he 
afterwards acted in Groves v. Buck (c), and as has been 
ah’cady observed, it is now by Act of Parliament, not law, 
whatever it might be then. But the judgment of the 
Coiu’t was that an agreement conferring an exclusive right to 
the grossing grass was an agreement for an interest in land. 
It may be observed that on those pleadings the effect of the 
agreement was not material; if the agreement did not give an 
exclusive right to the gi’owing grass, trespass would not lie; 
if it did, the statute applied: in either case the plaintiff 
failed [d). 

In Scorell v. Box all (e), in 1827, on similar pleadings, the 
Exchequer decided the same point the same way, where the 
subject matter of the action was growing underwood. 

In both those cases the Court had to decide upon the con- 


(a) Eothvell y. Phillips, 9 M. & W. 503. 

(h) Crosby v. Wadsivorth, 6 East, 602. 

(e) Groves t. ^vch, 3 3VI. & S. I'ZS. 

{d) Garringto/i v. Pools, in IBS'/, 2 M. & W. 248, 
(tl Bcorell v, Bomlh 1 Y, & J, 396, 
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tract as it was stated on tlie pleadings; but in many cases tlie 
question depends as to tlie legal efieet of the contract proved. 
[And it becomes necessary to examine into the state &. whieh 
the subject matter of the sale is, or "snll be, at the time Avhon 
the property is intended to pass.] In general, -when th&o is a 
contract for the sale of goods in a state not yet fit for delivery, 
it is considered that the property is not intended to be trans¬ 
ferred to the purchaser until the seller has done all that he is 
bound to do to render the goods fit for delivery, unless a 
contrary intention clearly appear {post, page 174), and this rule 
must apply ivhere the contract is for the sale of things not 
yet rendered into goods, but which are, if the agreement is 
pursued, to be rendered into goods. The intention of the 
parties must be presumed to be to transfer the propoidy in the 
things when in a deliverable state, i. e., t^hen severed from the 
soil, if that [the severing] is to be douf by the seller, and not 
before. There is no doubt on the authorities that such a con¬ 
tract, continuing executory till the subject matter of the sale is 
converted into goods, is (now at least) a conteact concerning tho 
sale of goods, and not a contract for tho sale of an interest in 
land. 

Thus, in Smith v. Simian (a), in 1829, the King’s Bench 
held that a verbal agreement for the sale of timber then 
growing, and to be cut by tho vendor, Avas a contract for the 
sale of goods within the meaning of tho 17th section. 
Littledale, J., said, in delivering judgment, “ Tho impression 
“ on my mind is that wherever the subject matter at tho time 
‘‘ of the completion of the contract is goods, wares, and mer- 
“ chandizes, the 17th section attaches upon it, although it has 
“ become goods, wares, and merchandize between tho time of 
‘‘ making and eompleting the contract, either by one of the 
‘‘ parties having bestowed his work and labour upon his ovn 
“ materials, or by his haVlng cenferted a portion of his freo- 
“ hold into goods and chattels.” .In that ce.sethe timber was 
to bo cut by the vendors. [In Watts v. Friend (l>), in 1830, 


(«) Smii/i V. S'laman, 9 J. & 0. 561. See al<.o Teul v. Aut,/, 2 Brnd. & B. 101. 
(b) JVaUs V. Friend, 10 B. & C. 446. 
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the plaintiff agreed to supply the defendant with turnip seed : 
the defendant was to sow it on his own land, and to sell the 
sOed produced to the plaintiff at a guinea a bushel. There 
turned out to be naore than 10?. worth of seed. The lying’s 
Benoh'held that this contract was within the iTth section.] 
In Sainsliiry v. Matthews (a), in 1838, the Exchequer held 
that a contract for the sale of potatoes not yet at maturity, at 
so much per sack, to bo dug by the purchaser, was not a con¬ 
tract passing any immediate interest at all, but a contract for 
the sale of goods at a future day. Parke, B., said, ‘‘ The 
contract gives no right to the land; if a tempest had 
“ destroyed the crop in the meantime, and there had been 
“ none to deliver, the loss would clearly have fallen upon the 
“ defendant” (the vendor). “It is only a contract for goods 
“to bo sold and delivered. ” [The contract was for the 
sale of things which ‘were not goods at the time of the 
contract, but were to be made so before the contract 
attached upon them and the property passed,] The terms 
of the agreement by which the price was to depend on 
the number of sacks seem to be in this case important, and 
to make the distinction between it and the following 
cases:— 

In Parher Staniland (h), in 1809, the bargain was for 
the crop of potatoes in the ground in hlovember, and the 
purchaser was to take them immediately; instead of taking 
them immediately, he dug and removed them at intervals, 
taking the last about Lady Day, by which time they were 
damaged by the frost. The purchaser paid for all the potatoes 
he had taken away, but refused to dig up or take away the 
potatoes in a part of Ihe field where they were destroyed by 
frost. The vendor recovered a verdict for their price. Xo 
question could aiise upon the ITth gection, for there was both 
a part payment and a part “acceptance and receipt, but a 
rule nisi for a ndi>suit was'granted on the groimd that the 
bargain was for an interest in land; no point seems to have 


(a) Sainsbimj v. Matthms, 4 M. & W. 34§ ; *7 Bowl. 23. 
(h) Barhr v. Ranihnd^ 11 East, 365. 
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been made about tbe risk of loss, perhaps because it was con¬ 
sidered a clear thing that the damage arose from the gross 
negligence of the purchaser, who should have dug thorn ul|i 
befoi;e the winter. An objection to tho form of action, which 
would probably have raised the same point in another shape, 
was overruled, because not taken at the trial. But though 
the fact of the point not being made may weaken tho au¬ 
thority of the ease, it seems that Lord Ellcnborough did con¬ 
sider that the contract gave the purchaser property in the 
potatoes whilst yet unsevered from the soil, and that a pro¬ 
perty in them was not an interest in land, “ though,” said ho, 
“ they were not in tho shape of personal chattels, as not being 
“ severed from the land, so that larceny might be committed 
“ of them.” ^ 

In the very same week, Jxme 6th, 1809, the Common 
Pleas, in Bmnierson v. HeeUs{a\ deeided the reverse. In 
that case there was a sale by auction of a growing crop of 
turnips, to be dug by the purchaser, for a price less than 10/., 
so that no question could arise upon the 17th section. There 
seems to have boon no express agreement as to when they 
were to be removed, but in other respects the contract seems 
identical with that in Parker v. Staniland[h). The vendor 
brought an action against the piu’chaser for not taking these 
turnips away. On behalf of tho defendant several objections 
were made, which were satisfactorily answered; but a great 
one was, that it was a contract for an interest in land, and 
that the only memorandum was that made by tho auctioneer 
at tho sale, and that the signature of tho auctioneer would 
not bind the pm-chaser. The Court, after argument and 
taking time to consider, decided that it was an interest in 
land, but that the signatui’o of the auctioneer was binding. 
Pi-om tho expressions use^^, it apj^ears that the Court thought 
the purchaser took an interest in the tinnips whilst yet in the 
soil, and that it never oeemred t6 them that there could be 
any diSoronce between growing turnips which arc emblo- 


{a) ^Emmrrson v. Heelis, 2 Taunt. 38. 

(Z<) y, Stamlandj 11 East, 365. . 
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ments, and hops and growing timher, hoth of wMoh were 
instanced by the Court. 

*" In Roihoell v. Phillips («), in 1842, the Exchequer thought 
that the following agreement: Thomas Phillips agrees to 

sell fo Mr. Eodwell the crops of fruit and vegetables of the 
“ upper portion of the garden, from the largo pear trees, for 
“ the sum of 80^., and Lionel Eodwell agrees to buy the 
“ same at the aforesaid price, and has paid 11. deposit,” gave 
the pmchaser an interest in the fruit before severance [and 
was an interest in land], and consequently required a stamp. 
[The purchaser was to gather the fruit. Lord Abinger, C. B., 
pointed out in his judgment that growing fruit would not 
pass to an executor but to the heir.] The pears, in this case, 
wore not emblements nor fixtures, but part of the freehold. 

The distinction between these cases, in which the property 
in the things was held-to pass before they were severed from 
the soil, and Sainshury v. Mattlieivs (1), is precisely the same 
as that between an ordinary bargain and sale, and the case of 
Simmons v. Sivift (c). 

As the parties may enter in fact into a contract giving an 
interest in crops whilst still rmsevered, it is desirable to 
inquire whether such a contract is within either the 4th or 
ITth sections of the Statute of Prauds. It is to be observed 
that emblements {d) are not part of the freehold or inheritance ; 
they go to the executor, and not to the heir; they may be 
seized by the sheriff under a fi. fa., and are certainly chattels, 
but they are not goods, but are so far a part of the soil that 
larceny at common law could not bo committed on them. A 
contract, then, for the sale of growing crops as such is a 
contract for the sale of an interest in something that is a part 
of the soil, though not a j)art of the inheritance, and whether 
such an interest is within the moaning of the 4th section of 
the Statute of Frauds or nol:, 'depends on the sense in which 


(a) Rodn-dl V. Phillips, 9 M. & W. 501. 

Qi) Hifii-JjVtif V. Mtdiheiis, 4 M. & W, 343 ; 7 Dowi. 23. 

1) Sunnuju^ 5 B, C. 857. 

(//) As to wliat are emblements, see Giaves v. Weld, 5 B. & Ad. 105, Speaking 
geiieially, they are'Sucli crops as are gathered annually^ 
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the words “ lands, tenements, and hereditaments,” are there 
nsed. 

In Warwicls: v. Bnice{a\ in 1813, in which the contract 
declared on was a contract for the sale of ail the potatoes then 
growing on certain lands, Lord EUenhorongh overruled an 
objection that the contract was within the 4th section of the 
Statute of Erauds. “If,” said he, “this had been a contract 
“ conferring an exclusive right to the land for a time, for the 

purpose of making a profit of its growing surface, it w'ould 
“ be a contract for the sale of an interest in land. Hut hero 
“ it is a contract for the sale of potatoes at so much an acre. 
“ The potatoes are the subject matter of sale, and whether at 
“ the time of the sale they were covered with earth in the 
“ field or in a box, still it was a sale of a mere chattel.” It 
seems pretty clear that Lord Ellenborough thought that 
growing crops were not part of the land within the 4th 
section, though he certainly never intimates an opinion that 
they were goods in any sense of the word before severance. 

In JEvans v. Roberts (h), in 1826, the agreement wus for 
the sale of a cover of potatoes, to be turned up by the vendor 
at the price of 61. No question would arise imder the 17th 
section, as the price was below 10 ?.; but it was objected that 
it was a contract for the sale of an interest in land. Holroyd, 
J., pointed out that the purchaser was to have nothing to do 
with the potatoes till they were raised; and, moreover, that 
the vendor might choose which cover the purchaser wus to 
have, so that he could have no interest in any specific land; 
but though both these propositions seem pretty clear, and 
either of them would have disposed of the ease, Layloy, J., 
and Littledale, L, took the opportunitj’- of giving their 
opinions on the law at some length. Bayley, J., hold that 
emblements and fixtures were not land within the 4tli 
section, and expressly dissented'from the opinion in Emmersmi 
v. Heelis (c), which he treated as*a dietum*iIot necessary for 


(a) JFamicl v. Bruce, 2 M. & S. 20J. 

(h) JUmns v. JRohrts, 5 B. & C. 829. 

{c) Bmmer^on v. Heelis, 2 Taunt. 38, ante, p. 10. 
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the decision of the case (a). Littledale, J., at some length 
gave an opinion that land in the 4th section “ meant land 
taken as mere land, and not its annual groving productions.” 
This opinion is in accordance with what appears to have been 
Lord EUenborough’s; but Bayley, J., went farther, and 
stated that growing crops were mere goods, and might be 
recovered under a count for goods bargained and sold, and he 
stated less distmctly, that a contract for the sale of them was 
within the 17th section. These two last propositions seem, 
however, exceedingly questionable, and no authority is given 
for either. In Mayfield v. Wadsley (h), an outgoing tenant 
was allowed to keep a verdict on a count for crops bai’gaihed 
and sold, which he had obtained against the incomuig tenant, 
who had agreed to take them at a valuation; and in Eallen 
V. Rmder (c), in 1831, the Exchequer held that counts for 
fixtures, bargaiaed and sold, were sufficient. But in the 
latter case it was expressly decided, that an agreement for 
the sale of fixtures between the landlord and the outgoing 
tenant was not a sale of goods, either within the Statute of 
Frauds or the meaning of a count for goods sold and 
delivered {d). It may be observed, that in both these cases 
the land was to pass to the purchaser, and the agreement was 
rather an abandonment of the vendor’s right to diminish the 
value of the land, than a sale of anything; but it seems 
difficxiltto make that consistent with the opinion of Bayley, J., 
in Ei'uns v. Roberts (e): if a contract for a sale of crops or 
fixtures to one who takes the soil is only an abandonment of 
a right to sever them, it seems to follow that a sale of them 
in their unsevered state to one who does mt take the soil, 
is only a transfer of the right to sever them. 


(a) This ivd's a inisapprelieiisioii of tlie learned judge, as it was a necessary point 
to 1)0 decidijd before the point on Wiich the ^dgnient was given could arise; 
indeed, the whole of this judgment of Bayley, J,, is open to his o^m observation, 
it was not niudi cou''id^'ed, for it wa'^ unnecessary to the decision of the case then 
before the Court. 

v/v Mtu/fu Id V. IJadd /s 3 B. & C. 357. 

o*) Hnlltii V. Rtnuhr^ 1 C., M. & R. 267. 

{(I) Thi- case was tullowed in Lie v. Gaslell, in 1876, 1 Q. B. D. 700 ; 45 L. J. 
Q. B. 540. 

{e^ Evaii^ V. Jiuhris, 5 B. & C. 829. 
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The next ease on the subject is Jones v. Flint (a), in 
1839. There crops were sold by parol, and it was agreed 
that the vendor’s cattle should run with the purchaser's 
in the after-grass. There had been part pajunent. The 
declaration was for crops bargained, sold and carried* away. 
The Court held, that it was clear that the crops were not an 
interest in land, and they considered the agreement about the 
after-grass to amount to an agreement that the piu’chaser’s 
cattle should eat the vendor’s grass: not that the grass should 
become the purchaser’s and the vendors cattle it. They 
held, therefore, that there was no contract for the sale of an 
interest in land within the 4th section. No question muso 
about its being a sale of goods within the 17th section, as the 
part payment put an end to any objection upon that 
ground (5). ' 

[The last case on the question whctjior the contract gives 
an interest in land within the meaning of the 4th section is 
Marshall v. Qreefn (o), in 1876, whore most of tho authoriiics 
were considered, and Brett, J., laid down certain tests 
based upon Sir E. V. Williams’s note to Dupjm v. 3Ini/o, in 
the last edition of Williams’ Saunders, p. 396. llo said, 
“That note gives certain tests as applicable to particu- 
“ lar cases. Where the subject matter of the contract 
“ is growing in the land at the time of the sale, then if 
“ by the contract the thing sold is to bo deliverod at once 
“ by the seller the case is not within the section (4th). 
“ Another ease is where, although the thing may have to 
“ remain in the ground some time, it is to be delivered by 
“ the seller finally, and tho purchaser is to have nothing to 
“ do with it until it is severed, and that case also is not 
“ within the section. Then there comes tho class of cu'-es 
“ where the pui-chaser is to take the thing away himself. In 
“ such a case where the {bing^afe frucUis indm triales, thou, 

“ although they are still to derive benefit fi;om tho land after 


• 

(а) Jonth V. Flinty 10 A. k E. 754. 

(б) TVcishhomii v.Jiunovs, m 1847,1 Ex. ^07 ; 16 L. J. E.x. 266. 
(c) Marshall v. Oi^een, 1 C. P. D. 33 ; 45 L. J. C. P. 1 ^ 3 . 
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“ the sale in order to become fit for delivery, nevertheless it 
“ is merely a sale of goods, and not within the section. If 
“-they are not fnictus indmtriales, then the question seems 
“ to bo whether it can be gathered from the contract that 
“ they*aro intended to remain in the land for the advantage 
“ of the purchaser, and are to derive benefit from so romain- 
“ ing ; then part of the subject matter of the contract is the 
“ interest in land, and the case is within the section. But if 
the thing, not being fructm indmtriales, is to be delivered 
“ immediately, whether the seller is to deliver it or the buyer 
“ is to enter and take it himself, then the buyer is to derive 
“ no benefit from the land, and consequently the contract is 
“ not for an interest in the land, but relates solely to the 
“ thing sold itself.” 

In the cases in the*note (a) the question was whether that 
which had been contracted for was goods, or wort and labour. 
The importance of this is very much less now than it was 
when strict forms of pleading were in use.] 


{n) Atliimn v. Bell^ in 1828, 8 B. & C. 277 ; Grafton v. Armitage, in 1845, 2 
0. B. 336; 15 L. J. C. P. 20; Clark y, Buhner, in 1843, 11 M. & W. 243; Clay 
V. YaU^, in 1850, 1 H. & N. 73 ; 25 L. J. Ex. 237; Lee v. Griffin, in 1861, 30 
L. J, Q. B. 252 ; 1 B. & S. 272. 



CHAPTER II. 


OP THE FIRST EXCEPTION. 

Secitioii 'L—}VI\at eo/iMitutei> an acceptance, p. 17. 
II .—an adud receipt, p. 25. 


Eating considered wliat contracts are witHn the 17th 
section of tihe Statute of Frauds, it becomes necessary to 
in(][uire what circumstances will satisfy the statute. It will 
be observed, on looking at the languagft of the statute that 
there are three different modes pointed out in which the con¬ 
tract may be made good, and it is convenient to treat of each 
of the Hiree ways separately. First, then, what is meant by 
the first exception, viz., “ except the buyer shall accept part 
of the goods so sold, and actually receive the same.” 

If we seek for the meaning of the enactment, judging 
merely from its words, and without reference to decisions, it 
seems that this provision is not complied with unless the two 
things concur: the buyer must accept, and he must actually 
receive part of the goods; and the contract wiU not be good 
unless he docs both. And this is to be borne in mind, for a.s 
there may be an actual receipt without any acceptance, m) 
may there be an acceptance without any receipt. In the 
absence of authority, and judging merely from the ordinary 
meaning of language, one would say that an acceptance of 
part of the goods is an assent by the buyer, meant to be 
final, that this part of the goods is to bo taken by him as his 
property under the contract, and'as so far sati.sfying the con¬ 
tract. So long as the buyer can, without self-contradiction, 
declare that the goods are not to be taken in fulfilment of the 
contrait, he has not accepted them. And it is immaterial 
whether his refusal to take the goods,be reasonable or not. 
If he refuses the gbods assigning grounds false or frivolous, 
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or assigning no reasons at all, it is still clear that lie does not 
accept the goods, and the question is not "whether he ought to 
accept, hut •whether he Jm accepted them. The question of 
acceptance or not is a question as to what was the intention 
of the huyer as signified by his outward acts. 

The receipt of part of the goods is the taking possession of 
them. When the seller gives to the buyer the actual control 
of the goods, and the buyer accepts such control, ho has 
actually received them. Such a receipt is often evidence of 
an acceptance, but it is not tho same thing; indeed the 
receipt by the buyer may be, and often is, for the express 
pm’pose of seeing whether he will accept or not. If goods 
of a particular description are ordered to be sent by a carrier, 
the buyer must in every case receive tho package to see 
whether it answers his*order or not; it may even be reason¬ 
able to try part of tho goods by using them; but though this 
is a veiy actual receipt, it is no acceptance so long as tho 
buyer can consistently object to the goods as not answering 
his order. It follows from this that a receipt of goods by a 
carrier or on board ship, though a sufficient delivery to tho 
purchaser, is not an acceptance by him so as to bind the con¬ 
tract, for tho carrier, if he bo an agent to receive, is clearly 
not one to accept tho goods. 

On tho whole the cases are pretty consistent with these 
suggestions and with each other, as to what forms an 
acceptance within the statute, though not as to the sriength 
of the proof required to establish it. On tho question of what 
constitutes an actual receipt there is some difficulty in recon¬ 
ciling tho cases, but we shall return to this part of the subject 
after citing a few cases to show what is an acceptance. 


Section I .—What cmsiiiideS an acceptance. 

In Ilinde v. Wh^tehouse («), in 180G, sugar was sold by 
auction under this, amongst other conditions“ The sugars to 
‘‘ be taken with all faults and defects, as they now arc at the 


{a) HuuU Y. JFhitelwiisc, 7 Ea&t, 558* 
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‘‘ Xing’s -wciglits and tares, witli tlio alloxmnce of draft, or 
“ rowglied giving up the draftP Previously to the sale 
samples ■wore dra'wn from each, hogshead. It was proved that 
the samples used at snch sales wore always delivered to the 
purchasers as a part of their purchase to make up the quantity, 
and that in this particular case the samples had been dclnTred 
to and kept by the defendant, who was the highest bidder for 
sugar at a price above 10/. The defendant’s counsel con¬ 
tended that the samples were accepted as specimens only and 
not as part of the goods sold, but the Coxu’t of Xing’s Bench 
decided otherwise. Lord Ellenborough, in delivering judg¬ 
ment, said, “ Inasmuch as the half pound sample of sugar out 
‘‘ of each hogshead in this case is, by the terms and conditions 
“ of sale, so far treated as part of the entire bulk to bo 
“ delivered, that it is considered in thfe original weighing as 
“ constituting a part of the bulk aetpaUy weighed out to the 
buyer, and to be allowed for specifically if ho should choose 
‘‘ to have the commodity re-weighed, I cannot but consider 
it as a part of the goods sold under the terms of the sale, 
“ accepted, and actually received as such by the buyer; and, 
“ although it be delivered partly alio intuitu, namely, as a 
sample of quality, it does not therefore prevent its operating 
“ to another consistent intent also in pursuance of the purposes 
“ of the parties as expressed in the conditions of sale, namely, 
“ as a part delivery of the thing itself as soon as, in virtue of 
“ the largain, the buyer should be entitled to retain, and 
“ should retain it accordingly.” There could bo no question 
in that case that the buyer had actually received the sampb-s, 
and it is difficult to give a more concise and accurate dc'fini- 
tion of the time when an actual receipt becomes an aclual 
receipt and acceptance than is contained in the last few words 
above quoted. 

[In Morton v. TMelt (a),«iif 1850, where the defendant 
agreed to buy and to send for. fifty qua^-ters of wheat, the 
sale was by sample which ho took away with him. Ho resold 
it by«tho same sample, and when the wheat arrived he tendered 


(a) Martony. TMett, 15 Q. B. 428 ; 19 L. J. 0. B. .882. 
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it to Hs vendee, who refused to take it as it did not agree 
with the sample. The defendant then refused to accept it from 
the plaintiff. It was argued that there was no evidence of an 
acceptance to satisfy the statute. But the Court held that 
there wils, and, inasmuch as Lord Campbell said that the defen¬ 
dant had done nothing to preclude himself from objecting that 
the wheat was not up to sample, he does not appear to have 
considered that tendering to the subvendco was evidence of 
acceptance, and if that bo so, the only evidence was the 
accepting the sample (a). Lord Campbell, C. J., said (5), 
“We ai’o therefore of opinion that there maybe an acceptance 
“ and receipt within the meaning of the Act, without the 
“ buyer having examined the goods or done anything to pre- 
“ elude liim from eontending that they do not correspond 
“ with the contract.” *And tins opinion was confirmed by 
Lord Campbell, C. J., mJParlier v. Wallis (c), in 1865, and by 
Bramwell, B., in Castle v. Siuonler (d). The acceptance of 
the sample is a present actual acceptance, with the proviso 
that it may be returned if the bulk do not correspond 
with it.] 

In PMllijis V, Bistolli (e), in 1824, the sale was at an 
auction, one of the conditions being that the buyer was to 
pay 30/. per cent, upon being declared the highest bidder, and 
the ro^due before the goods were removed. The defendant 
had some earrings knocked down to him at 88/.: they were 
handed to him; after throe or four minutes he returned them, 
staling that ho thought the bidding was 48/. The auctioneer 
brought an action for the price, and Abbott, C. J., told the 
jury that, if there was no mistake as to the bidding, there 
vas in law an acceptance and aeffial receipt. The jiuy 
found there vais no mistake, and a verdict was entered for 
tlu' plaintiff. The C'ourt of Jiing’s Bench granted a new 
trial, bi'cause the delivery of fhe earrings to the purchaser. 


[„) Fee al-«) Ganhin v. Uvout, 2 C. B. N. S. 340. 
(/i) 15 Q. B. 434. 

(c) I’ttd /• V. irallis, 5 E. & B. 21. 

[il) Cui^h V. Snoriltr, 5 H. & N. 287. , 

(») PhilUiv V. Bidolli) 2 B. & C, 511. ^ 
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"who had neither paid deposit nor price, was at most hut very 
slight evidence that the vendor parted with the right of pos¬ 
session, and that the keeping of the goods for a few mimttes 
was hut slight evidence of an acceptance by him as owner; 
in short, they thought that the purchaser was not ploved to 
ho cither, in the language of Lord EUenhorough above quoted, 
“entitled in virtue of the bargain to retain,” nor to have 
“ retained accordingly.” The two eases agree most accurately 
as to what must bo proved, though it may be that Lord 
EUenhorough would have thought the evidence in Phill/jM v. 
BisbIU (fi) sufidcient, whilst, perhaps, the Judges of 1824 
would have hesitated in Hinde v. WldteJiouse (1). 

In Kent v. IlusJcmon (c), in 1802, the facts seem all to 
have been truly stated in a letter from the defendant to the 
plaintiff: “ After receiving a letter from your house in town, 
“ stating the bale of sponge was seat by your directions, I 
“ called in a Mend or two who arc competent judges of the 
“ article, and asked them to say, according to the present 
“ price of sponge, what it was wortln The ansAver Avas, not 
“ more than six shillings per pound: haA’e therefore returned 
“it to you by the same conveyance.” There had been a 
A'erbal contract for the sale of more than 10^. worth of 
sponge at 115. per pound. The Common Pleas Avere clear 
that those facts did not amoimt to an accoptaneo and receipt. 
Heath, J., observed, that the vendee, to bring the ease Avithin 
the ATords of the statute, must “both accept and reeeivi'. 
“ Hoaa" that acceplance I cannot consider to beany other than 
“ the ultimate acceptance, and such as completely affirms the 
“ contract.” Chambre, J., said, “ Certaiirly there Avas mj ac- 
“ ceptance of the goods by the defendant, unless aa’o can 
“ consider a refusal to accept as amounting to an acceptance.” 
[The acceptance under the statute must bo with the intention 
of taking possession as ownef, as Parke, B., said in Fan'nu x. 
Home (^?).3 • - • 


{a) Plallip^ T. Bistolli, 2 B. & C. 511. 

(h) H'lnde y. IVJiitchousc, 7 East, 5^8. 

(c) Kent Iluddssoii, 3 B. & P. 233. 

{(J) Fani^f y. ILwie, 16 M. & W. 123 ; 10 L J. Ex. 73. 
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In Proctor v. Jones (a), in 1826, it was hold that the mark¬ 
ing by the vendor of casks of wine lying in the docks with 
tho initials of the purchaser, at his request and in his presence, 
the terms of payment not having been settled at the time and 
consequently the contract not being complete, is not" an 
acceptance under the 17th section of the Statute of Fraiids. 

[In Hunt V. JIecht{l), in 1853, the defendant examined 
a heap of bones lying on the plaintiff’s premLes, and in¬ 
structed the plaintiff to put a certain quantity into sacks and 
to send them to a wharf for shipment. As soon as ho hoard 
of the delivery at the wharf he inspected them and refused 
to accept them as not being what he had bargained for, and 
the Court held that although there was a receipt there was 
no evidence of acceptance (c). 

In Nicholson v. Poider{d), in 1858, the plaintiff was the 
purchaser’s assignee; the purchaser had agreed to buy by 
sample, of the defendant, 141 qrs. of wheat which the defend¬ 
ant sent to London, where it was warehoused by a earner. 
The purchaser sent to the warehouse for a sample, and 
having oxamiuod it, gave orders that the bulk was not to bo 
sent for. lie was then insolvent, and the Court, being of 
opinion that ho acted in this way thinking that he ought not 
under the circumstances to accept the wheat, held that there 
had been no acceptance. 

In Ilnri v. BiiJi. (c), in 1868, the vendee in Lancaster 
ordered brandy of the vendor’s travehor to bo sent to a 
wharf in London to be shipped from there to him at Lan¬ 
caster: the ship was lost. It was held that there was no 
ucc('ptaiiee. 

In Boiunonds v. Eumhle (/), in 18C2, the defendant, having 
purcha.sed hups lyuig in a warehouse, by sample, sent his 

'0 /Vorui V.,It/,!.2 C. &P. 532. . , 

{h) llih.f ILrht, 8 Ev. 814 ; 22 L. J. E\. 293. 

S ) Si I als I ill -W5, 12 M. & AV. 277 ; 14 L. J. E.\'. 306, 

vliiii- tlu‘ L'ouil \va> ot opiiiiiin tli.it althoagli thne migM bo a suntilla of 
et Mente, them not aifficieiit Lnidence to warrant a jury in iincling that lliere 
liiul bi on an aci-tpt..neo. 

(-? XlrW-n.' Ih.v r, 1 E. i!s>.E. 172 ; 28 L. J. Q. B. 97. 

(.) Biu t V. J;- a, E. B. & E. 494 ; 27 L. J. Q. B. 271. ' 

if) V. Hui.M-’, 13 C. B. N. S. 258 ; 9 L. T. i.6b. 
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agent to meet tlio plaiiitifi’s agent: the two agents went 
over the hops, compared the bulk with the sample, and 
agreed on certain allowances. ITothing fm’ther was done, 
and the Court was of opinion that this was evidence of 
acceptance.] 

In Hanson v. Armitage (a), in 1822, the Eing’s Bench de¬ 
cided that a receipt hy the pm’chaser’s customaiy ean’icr was 
no acceptance ; and in Acebal v. Levt) (i), in 1834, the Common 
Pleas ruled the same point of a receipt on hoard a ship 
chartered by the purchaser. The reason assigned in both 
cases was the same: the purchaser might still consistently 
object to the goods when they came to his hands, in other 
words, the agent was not an agent having authority to accept 
the goods, though he had authority to receive them (c). 
Those cases are inconsistent with and ihust bo considered as 
ovemiling a Nisi Prius decision of CJianibrc, J. (J), in 1814, 
in which he considered that the piu’chascr constituted the 
usual carrier his agent to accept and receive. 

[In Ellioti V. Thomas (c), in 1838, the defendant ordered 
certain bimdlcs of cast and common steel from the plaintifi, 
and there was no doubt that he accepted the common steel, 
but he refused to pay for the cast. Parke, B., said it must 
be taken to have been one contract, and therefore there was 
an acceptance to satisfy the statute. 

In Scotty. The Eastern Counties Ry. Co. (/), in 1843, the de¬ 
fendants ordered of the plaintiff several lamps of different 
constructions, and among them a triangular lamp, which was 
the one in question: they were all delivered and paid for 
except the triangular one, which took a long time to make', 
and when made the defendants refused to accept it. Tlxe 


{a) Haimn v. Awnlage, 5 B. & A. 557. 

{b) Acebal v. Levy, 10 Bing. 376. • ** 

(c) Coomh V. Bristol and EMer By. 1858^ 3 IL ^ N. 510; 27 L. J. E-\. 

401 ; Cimcl v. BoUnson, in 1861, 1 B. & S. 299; 30 J. Q. B. 2G1; Coab^ s. 
Clia^lin, in 1842, 3 Q. B. 483 ; 6 Jui. 1123. 

{cl) Hfirt V. Saftley, 3 Camp. 528. Tins case is no longer 2 E. B, 370 i 
E. B. & E. 498. 

(c) Elliott V. Thomas, 3 M. & W. 170. * 

(/) Scott V. The E, C. %j. Co., 12 M. & W. 33 ; 13 L. J. Ex. 14. 
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Ccui’t held tliat it ms one eontract, and that the acceptance 
of some of the lamps took the ease out of the statute. 

,In Bigg v. Whisking [a), in 1853, the defendant accom¬ 
panied the plaintiff to several places a fcAV miles apart, and 
bought-timher at each; the plauitiff then signed a memoran¬ 
dum of what had taken place. The defendant, after accept¬ 
ing some of the timber, refused to accept the residue. But 
the Court was of opinion it was one contract, and that there 
had been a part acceptance, following Elliott v. Thomas {h). 

In Beaumont v. Brengeri (e), in ISII, where the defendant 
agreed to purehasc a carriage and had some alterations made 
in it, and had it placed in a back shop, and subsequently 
drove out in it, paying the hire of the horse and man: hold 
that there was sufficient evidence of acceptance. 

In Saunders v. To27p (d), in 1849, the defendant went to 
the plaintiff’s farm and there selected forty-five couple of 
sheep out of a flock and directed that they should be sent to 
Wimbomc, where he allowed them to remain two days and 
then sent his man for them. After seeing them he appears 
to have approved of them, but on the day following their 
arrival he returned them on the ground that they were not 
the ones ho had bought. Ho had not been to "Wimborne to 
look at them, as he was bound to do i£ he intended to object 
to them, and the Court held that there was evidence of 
acceptance (e). 

But the mere fact that the purchaser, in examining the 
goods sent on approval, has done more to the goods than was 
nccc'ssary to inform himself of their quality, is not conclusive 
('videnee of iiceoptanco, but is some evidence: as in Ourlis v. 
Bugh (/■) hi 1847, where he unpacked the goods more com¬ 
pletely than was necessary. 

In Ci'^ack v. Jlohinson {g), in 1801, the defendant saw ccr- 


V) Bitffi V. JJliiding, 14 C. B. 

(//) V. nouwb, 3 M. & w. no. 

{() V. Bungfri, 5 C. B. 301. 

(jh 1^(1 tifh i’'i V. 4 Em. 390 j 18 B. J. Ex. 374. 

(r St e Btfshd y. in 1844, 15 Q. B. 442. 

{f)( V PiUfliy lU Q. B. Ill; 16 L. J. Q. B. 199. 

Of) V /y/ Jc V. Itohumii, 1 B. & S. 299 ; 30 Q. B. 261. 
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• 

taiu firkins of butter lying in tbe plaintiff’s cellar at Liver¬ 
pool. He agreed to buy them and gave instructions to tlic 
plaintiff as to sending tliem to Fenning’s Wbarf in Londoji, 
whore they wei’e eventually delivered. There was ample 
cvklence of receipt, but the defendant’s case was that the 
acceptance should follow, or be contemporaneous vith the 
receipt. The Court held that it might be after it, and upheld 
the verdict for the plaintiff. 

In Taylor v. Walcefield (a), in 1856, the plaintiff had 
entered into possession, as tenant of the defendant, of a cer¬ 
tain mill and machinery. There was a verbal agreement that 
upon the expiration of the tenancy the plaintiff might take 
the machinery at a price. When the plaintiff tendered the 
money the defendant repudiated the contract. The Com’t 
held that there was no evidence of acceptance before the con¬ 
tract was revoked. Eric, J. &md, “ If the purchaser takes to 
“ the goods as such, and changes the character in which he 

holds them, it is an acceptance as against him * * and it 
“ may be, that such an act, if done by the purchaser in fur- 
‘‘ thcrance of the contract before it is revoked, would bind 
“ the contract as against the vendor also.” 

And in Smith v. Hudson (b), in 1866, where, on the insol¬ 
vency of the pm’chascr, the vendor, who had delivered goods 
at a railway station, ordered the raihvay company not to 
deliver them; and at that time the purchaser, who had a right 
to reject them if they wore not up to sample, had not elected 
to accept them, but did so after the countermand; tpe 
Court held that there could be no acceptance without the 
consent of the vendor. 

And if the vendee accepts the goods, but says at the time 
that he accepts them on other terms than those on which th(' 
vendor is willing to deliver them, that is a sufficient 
acceptance (c), , . 

Since the first edition of this, work was .published a good 




(a) Taylor v. TFalefield, 6 E. & B. 765 ; 2 Jnr. E". S. 1086. 

(h) Smith V. Ruchon^ 34 L. J. Q. B. 145; 6 C. k S. 431. 

(t) Tomlitiboii V. Sfaighty in 1856, 25 L. J. P. S5; 17 C. B. COb. 
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many cases liavo been deeidod on tMs subject, some of ivHch 
arc aiitboritios on both points, viz., -whether there was a 
receipt, and also whether there was an acceptance, and these 
will be found in the following section.] 

m 

Section II.— What constitutes an actual receipt. 

The eases, as has been aheady observed, are not qrdte so 
easily reconciled upon the question of what constitutes an 
actual receipt. There can be no question, that an actual 
removal of the goods by the purchaser is an actual receipt by 
him; and when the goods are in the hands of a third party, 
it is pretty clear that as soon as the vendor, the purchaser, 
and the bailee agree together that the bailee shall cease to 
hold the goods for tl^ie vendor and sbaU hold them for the 
purchaser, that is an actual receipt by the purchaser, though 
the goods themselves remain untouched. They were in the 
possession of an agent for the vendor and so in contempla¬ 
tion of law in that of the vendor himself; and they become in 
the possession of an agent for the purchaser, and so in that of 
the purchaser himself; and it can make no difierence, 
whether this is by a change in the person of the holder of 
the goods or merely in his character. So far the question of 
whether there has been a receipt of part of the goods by 
the purchaser or not is identically the same as whether 
the vendor has so parted ■^vith possession as to put an end to 
his lien as to that part of the goods. 

Thus, in Bentall v. Burn («), in 1824, the Xing’s Bench 
decided that the acceptance and receipt of a delivery order 
not lodged with the warehouseman did not bind the bargain: 
till the warehousekeepers assented to hold the property as 
agents of the vendee they hold it as agents of the vendor, 
and whilst they did so theru Qould be no actual acceptance 
(receipt ‘r*) of the goods. 

[It has already (h) been pointed out that a carrier, although 
not an agent to accept, is an agent to receive.] 


{(i) Ikatull V. Bimi^ 3 B. & 0. 42)^. 
('>} 17,22. 
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But vheu tlio goods are iu the custody of the vendor him¬ 
self or his immediate servants and not of a middleman, there 
is a difficulty. It will he shown in its proper place {pod, 
page 335), that when the purchaser or his assigns and 
the vendor come to an agreement that the vendor shall cease 
to hold the goods as vendor and shall hold them as an agent 
of the ower of the goods, his rights as vendor are gone; and 
though the cases now show that such an agreement between 
the vendor and the original purchaser himself must bo proved 
by stronger evidence than one between him and a subvendee, it 
docs not seem disputed that such an agreement may bo made. 
At one time, the weight of authority was, that such an agree¬ 
ment was to be readily presumed; now the weight of 
authority is, that such an agreement must be very distinctly 
proved, and that unless the vendor’s lieh on some paid of the 
goods be gone there cannot bo an aciugl receipt. 

In Cliaplin v. Rogers (a), m 1800, the plaintiff, by a verbal 
agreement, sold to the defendant for more than 10^., a stack 
of hay, which ho represented to be good. The hay remained 
in the plaintiffs stack-yard. The defendant seems to have 
expressed an opinion that the hay was bad, but some time 
after, one Loft having agreed for the purchase of part of the 
hay from him at an advanced price, the defendant told him to 
go and see if it was good. Loft not only thought it good, 
but took away part without the knoivledgo or assent of tlit' 
defendant. The part resold to Loft seems to have been for less 
than 10/., in which ease, the bargain between him and tlu' 
defendant may have been binding, so that the defendant could 
not have revoked the authority given to Loft by it, but the 
case docs not seem to have turned upon that. It was left to 
the jury to say, if there had an acceptance, and they hai ing 
found there was, the King’s Bench would not distiu-b tiu'ir 
verdict. The expressions used by Lord Kenyon in delivering 
judgment, show that ho thought ^herc migh^be an acceptance 
and actual receipt without a removal of the goods; and that 
the conduct of the defendant, in bargainmg about the re-sale, 


{ci^ ChaiMii V. 1 195; n. 
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■\ras an admission that the contract was good; hut he winds 
up by saying, “ as upon the whole justice has been done, the 
‘iverdict ought to stand;” which almost moans that the 
verdict was contrary to evidence. This case, therefore, docs 
not decide much. 

In Anderson v. 8coU (a), in 180G, at Nisi Prius, the 
action w’^as by the piu’chascr against the vendor for not 
delivering wine, according to a verbal agreement for the sale 
of it for a price exceeding lOZ. The spills had been cut 
in the presence of both parties, and the purchaser’s initials 
were marked on the casks, which remained in the vendor’s 
collars. It was objected, that the bargain was void by the 
Statute of Frauds, but Lord EUenborough held that the 
marking of the casks in the presence of all parties amounted 
to a delivery, and that though there had been an incipient 
delivery suffilciont to take the ease out of the Statute of 
Frauds, yet that delivery not having been perfected, the 
plaintiff had a right of action to recover damages for the 
non-completion of the contract. 

In Jloihjson v. Lc Bret (h), in 1808, the same Judge ruled 
that the purchaser having written her name on some goods 
to denote that she had purchased them, though they remained 
in the vendor's shop, took the ease out of the statute. 
Parke, J., has observed, “ that in the older cases the Court 
“ did not advert to the words of the statute (c).” Certainly, 
in Anderson v. Scott («), Lord EUenborough, if the words of 
the statute w'oro present to his mind, must have thought 
that there might bo an actual receipt without any delivery, 
which is not the popular meaning of the words. It appears 
from Uiirnj v. Mangles (d), that Lord EUenborough con¬ 
sidered the vendor’s rights gone under circumstances but 
little stronger than those cxistiag in Hodgson v. Le Bret (b), 
and Anderson v. Scott {«). Ho seems to have thought that 


(^c) Anthr'^ou v. 1 Camp, 22i5, h, 
(h) Ilothison Y. Le Bret. 1 Camp. 233. 
(.■)9B.&&.577. 

(d) Evmj y. Manglesf 1 Camp. 452.^ 
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the circiimstaHCo of the pui'chaser exercising acts of ovnor- 
ship with the assent of the vendor, proved a complete agree¬ 
ment between them to consider the possession of tho voudq;r 
as thenceforward that of a mere agent of the purchaser. 

la Elmore v. Stone (a), in 1808, the Common Picas acted 
upon this principle. In that ease the defendant, the pur¬ 
chaser of horses under a verbal agreement from tho plaintiff, 
a livery stable keeper, had sent him word that ho would have 
the horses, but that as ho had neither servant nor stables, the 
plaintiff must keep them at livery for him. Tho plaintiff 
assented, and moved the horses into another stable (which, 
however, seems material only as an indication of assent). 
Tho Common Pleas, after taking time to consider, held that 
the bargain was bound. Mansfield, C. J., in delivering tho 
opinion of the Court, said, “After the defendant had said 
“ that the horses must stand at liver}^ and the plaintiff' had 
“ accepted the order, it made no difference whether they 
“ stood at livery in tlie vendor’s stable, or whether they had 
“ boon taken away and put in some other stable. Tho plain- 
“ tiff possessed them from that time not as owner (vendor ?) 
“ of the horses, but as any other hvery stable keeper might 
have them to keep. Under many events, it might appear 
“ hard if the plaintiff should not continue to have a lion 
“ upon the horses which were in his own possession, so long 
“ as the price remained unpaid, but it was for him to consider 
“ that before he made his agreement. After ho had assented 
“ to keep the horses at livery, they would on the decease ot 
“ the defendant have become general assets; and so if he 
“ had become bankrupt, they would have gone to his assig- 
“ nees. The plaintiff could not have retained them, though 
“ he had not received the price.” 

In BlenMnsop v. Clayion[l\ in 1817, after a verbal sale of 
a horse [standing in a stable du»ing a fan- to which it had 
been sent for sale], tho purcha^r offered to resell it to a 
third party, but afterwards refused to go on'with the bargain: 
__ 

(tt) Ehnoic V. Stone, 1 Taant ‘£58, 

(b) lUenlwso'p y. Claijton^ 7 Taunt. 597. 
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tke vendor brougkt an action for the price, and on proof of 
the facts above-stated bad a verdict subject to leave to move 
to enter a nonsuit, on tbc ground that there was nothing to 
satisfy the statute. The Court of Common Pleas thought 
that there might be some evidence of a delivery, and there¬ 
fore granted a new trial, not a nonsuit. 

In all these eases there seems to have been ample evidence 
of an acceptance of the goods, but scanty evidence of any 
actual receipt, if by that is to be imdcrstood a taking of 
possession; indeed, in Blenlcinsop v. Olay ton (a), as reported, 
there seems to have been none. After the decision of the 
last case, the cmrent of authority set the other way [and it 
became necessary to prove distinctly that the vendor had 
agreed to hold the goods as the bailee of the pm’chaser]. 

In IIowo V. Palmer [I), in 1820, there was a verbal sale of 
twelve bushels of tares at 11. per bushel, the purchaser to send 
for them. The purchaser said ho had soon the tares, and had 
no immediate use for them, ho therefore requested that they 
might remain at the vendor’s till seed time, to which the 
vendor assented. The vendor then went homo, measured out 
twelve bushels, and set them aside for the purchaser. The 
King’s Ecneh held that these facts did not amount to an 
aecoptaiieo and receipt. The case wms distinguished by the 
Comt from Elmore v. Stone (c), but Baylcy, J., expressed a 
doubt if that case was well decided. 

In Temjoest v. EiUgerald (d), in the same year, the facts 
were, that a horse was sold by parol for 45Z. ready money; 
after the sale, the piu'chaser moimted him and tried him, and 
made some changes in his harness; ho then asked the vendor 
to keep him another week, the vendor said he would to 
oblige him; before the week expu’ed the horse died, and the 
question was who should boar the loss ? The King’s Bench 
decided that those acts could not amount to an acceptance and 
receipt, unless the purchaser had a right under the bargain to 


((f) BkyiUnsop v. Ulayton, 7 Taunt. 597. 

(h) Eoiie V. Ptalmcr, 3 B. <5^ A. 321. 

(c) Elhion V. Htone, 1 Taunt. 458, ante^ 'p. 28. 
(f?) Tempest v. Fitzgerald, 3 B. & A. 68CS 
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take away tlic horse. Ho could not take aAvay the horse 
unless he paid the price, or the vendor waived his right of 
lien, which the facts did not show. ' 

In Carter v. Toumaint (a), in 1822, the facts approached 
very nearly indeed to those in JEbnore v. Stone [h). The 
defendant ptu’chasod by parol, from the plaintiffs, a horse for 
30^.; the horse was, hy the defendant’s consent and approval, 
fired, and the plaintiffs agreed to keep him for twenty days 
without charge; at the end of the twenty days the plaintiffs 
sent the horse to grass at the defendant’s request, hut entered 
it in their own name, as the defendant wished to conceal his 
having bought it. The King’s Bench held that the plaintiffs 
must be taken to have kept possession in their character of 
vendors until something showed an abandomnont of their 
lion, and that so long as there Avas nothuig to driest them of 
their possession in the character of vendors, there could bo no 
receipt by the pm'chaser within the Statute of Frauds. The 
Court made some attempt to distinguish the case from 
Elmore v. Stone {h) on the ground that in that case there was 
a change of stables, but that fact the Common Pleas had ox- 
]pressly declared to be immaterial. The two cases are agreed 
in this, that there could not bo a receipt tiU the vendor’s lion 
was divested, but they differ as to what is sufficient to divest 
the lien. 

\Boulter v. Arnoit (c), in 1833, which really turned on the 
form of pleading, is instructive as showing the differeneo 
between “acceptance” under the Statute of Frauds and 
“receipt.” The action Avas assumpsit for goods sold and 
delivered, and the facts Avoro that the defendant Avent into 
the plaintiff’s shop and purchased some cigars, AAdiieh Avere 
packed in boxes suj)piied by the defendant, and left in tlu' 
plaintiff’s shop to be called for. The cigars were to be paid 
for before being removed. • * 

On the motion to sot aside the nonsuit,^ Bayley, B., said, 


(tt) Center V. Touissaint, 5 B, & A.^855. 

(6) Elmone v. Stone, 1 Taimt. 458, ante, p. 28. 
(c) BoiiUg' V. Arnott, 1 Or. & Mee. 333. 
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ia refusing it, “ From fii'st to last those goods remained in 
“ the possession of the plaintiff. It is an entirely different 
“% question, -whether doing an act like mai'Mng or packing 
“ for the vendee in his presence may not operate as an ac- 
“ coptance by him imdor the Statute of Frauds. The question 
“ here is "whether there was a delivery to the vendee. I do 
“ not agree tliat the boxes are to be considered as having 
“ boon the warehouse of the defendant.” 

In Holmes v. IIosMns {a), in 1854, the defendant selected 
some cattle in the plaintiff’s field, and was going to pay for 
them, but found ho had forgotten his cheque book. The 
plaintiff and defendant then mvanged that the cattle should 
remain for some days in the plaintiff’s field, and that the 
defendant should send his men to feed them, which was done. 
The Court hold that there was no o-sudonco of receipt. 

In Castle v. Sioordcr^b), in 18G1, the plaintiff's were wine 
merchants, and also acted as warehousemen, ha^ing a bonded 
warehouse where they wai’ehousod goods of others and allowed 
the goods they sold to remain, charging a rent to the pur¬ 
chaser. They sold certain inm to the defendant at six 
months’ credit, and it was agreed that the rum should lie in 
the warehouse for six months free of charge. They sent the 
defendant an invoice, which stated in effect that the rum 
might remain six months -without charge, and entered the 
defendant’s name in then- warehouse-book as purchaser. 
After the expiration of the credit the defendant asked the 
plaintiffs to take back the rum, and they declined. The 
plaintiff was nonsuited by Bramwell, B., and Martin, Chan- 
nell, and Bramwell sustained the nonsuit on the motion, but 
on appeal to the Exchequer Chamber, Cockbum, C. J., 
Crompton, 'Williams, Byles, and Iveating, JJ., held that there 
was some evidence of an acceptance and receipt, and ordered 
a verdict to bo entered for the plaintiff. A contract -with a 
person known to bo a warehouseman to -nurehouse goods free 
of charge for six months is certainly some evidence against 


V. UobJui/iSj 9 Ex. 753. ^ 

{h) L'ustle V. Ffironlar, 5 H. & N. 281; 6 H. & N. 828^ 30 L. J. Es. 310. 
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both, parties that the warehouseman holds as such and not as 
vendor, and that coupled with the request to take back the 
rum appears to bo clearly some evidence of an actual receipt. 
It is worth noting also that the sale being on credit the 
vendor’s lieu was gone at one time. 

In Marvin v. Wallis (a), in 185G, the vendor remained in 
possession of a horse after the sale. The jury found that the 
purchaser had lent it to the vendor to keep, and the vendor 
obtained a verdict which the Court refused to set aside.] 

In Baldet/ v. Parker (b), iu 1823, the defendant bargained 
in the plaintiffs shop for goods above the value of 10?. some 
of the articles were mcasmed in his presence, some ho 
marked in pencil, some he assisted in cutting from a larger 
piece. The Zing’s Bench decided that there was no evidence 
that the bargain was bound. The gTOifnd of their decision is 
concisely stated by Hohoyd, J. “ ypon a sale of specific 
“ goods for a specific price, by parting with the possession, 
“ the seller parts with his lien. The statute contemplates 
“ such a parting with the possession, and therefore as long as 
“ the soUcr preserves his control over the goods so as to retain 
“ his lion, he prevents the vendee fi-om accepting and recch'- 
“ ing them as his own within the meaning of the statute.'’ 
This case very closely resembles Andm'son v. Scofb (c) and 
Hodgson v. Le Bret (d) in the facts. It scorns that the 
difference between the decisions is rather on the practical 
application of the law than its nature; Lord Ellon- 
borough seems to have thought that the vendors had aban¬ 
doned their lion under circumstances which in Bidden v. 
Parker {h) were held not to be any evidence of such aban¬ 
donment. 

In Smith v. Surman (e), iu 1829, the King’s Bench, of 
which Littlodale, J., and Parke, L, had become members, acted 
on the principle laid down in Bddeg v. Parker [h). 


(a) Mctnm v. Wallis, 6 E. & ]3, 726 ; 25 L. J. Q. ]). 369. 
• (5) Baldey v. Failer, 2 B. & 0. 37. 

(c) Anderson v. Scott, 1 Camp. 235,n. ^ 

(d) Hodgson ^ Le Bret, 1 Camp. 233. 

(e) Smith v. ^urman, 9 B. & C. 561. 
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In. Maherhy v. Shepherd (a), in 1833, tlie plaintiff under a 
verbal contract, •was building a wagon for tbe defendant; tbe 
defendant fnrnisbed a tilt and ironwork, wMcb be fixed on 
tbe wagon whilst it was building. Tbe plaintiff brought,^ an 
action for goods sold and delivered, and was nonsuited. Tbe 
Court of Common Pleas refused to set aside tbe nonsuit. It 
is diffleult to see bow any question on tbe Statute of Frauds 
could arise, as according to tbe report there was not the 
sliadow of proof that tbe goods were delivered, and there was 
no count for goods bargained and sold, or for not accepting 
goods. But tbe report probably is in some respect inaccurate, 
for tbe Court did consider tbe question of whether tbe bargain 
was bound, and they decided it was not. “ Tbe plaintiff,” 
said Tindal, C. J., “retained bis lien upon tbe wagon, and 
“ there was nothing inlibe facts that denoted any intention 
“ either to deliver or accept. Tbe circumstances of tbe case 
“ certainly leave it open to doubt whether tbe statute has 
“ been complied with or not, but we think it is tbe duty of 
“ the plaintiff to free tbe case from all doubt, and whore any 
“ remains, that it is safer to adhere to tbe plain intelligible 
“ words of tho statute, which point as clearly as words can to 
“ an actual delivery and an actual receiving of part or tbe 
“ whole of tbe goods sold.” 

In Bill V. Bament (5), in 1841, the defendant having bar¬ 
gained for a quantity of brushes from tbe plaintiff, saw them 
at tbe warehouse of tbe plaintiff’s agent, ECervoy (by name), 
and du'ccted a boy to alter the mark on them, and to send 
them to St. Catherine’s Wharf. There was a signature 
obtained by a trick after action commenced to a receipt for 
tbe goods. Tbe Exchequer set aside a verdict which tbe 
plaintiff bad obtained for tbe goods sold and delivered, and 
entered a nonsuit. Parke, B., said, “ To take tbe ease out of 
“ tbe 17tb section there must*be both delivery and accept- 
“ anco, and tbe question is, whether they have been proved 
“ in the present ease. I think they have not; I agree that 


{a) Malcrley v. Shepherd^ 10 Bing, 99. 
{h) Bill V. Banwit^ 9 M. & W. 37. 
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“ there vas evidence for the jury of acceptance, or rather of 
“ intended acceptance. The direction to mark the goods v’as 
“ evidence to go to the jnry ^uo animo the defendant took 
“ [possession of them, so also the receipt ” (i. e. the receipt in 
■writmg, signed by the defendant) “ was some evidence of an 
“ acceptance ] but there must also be a delivery, and to 
“ constitute that, the possession must have been parted with 
“ by the owner, so as to deprive him of the right of lien; 
“ Harvoy might have agreed to hold the goods as the waro- 
“ houseman of the defendant, so as to deprive himself of the 
“ right to refuse to deliver them without payment of the 
“ price, but of that there was no proof.” 

In Edm v. JDudfieU (a), iu 1841, the case was reversed ; 
the vendor sold the goods to his factor, who had the goods in 
his possession at the time of sale. Tlie Queen’s Bench held, 
that if the jury thought ho had taken to them as piu'chaser, 
it was sufficient to satisfy the statute. 

[This case was approved in lAlhjtohite v. Detereiix (5), in 
1846, where the question was whether the defendant had 
taken to the goods as purchaser or hii'cr. 

In Marshall v. Green (c), in 1875, the sale was of .standing 
timber, and the vendee had agreed to resell the tops and 
stumps, and had cut down some of the trees. Held that there 
was ample evidence of acceptance and receipt.] 

There are some expressions used in the judgment of the 
Queen’s 'Bench, in Dodsle^ y. 'Farle?/(d), in 1840, which are 
aj)parently at variance with the principle of the other modem 
eases, but the expressions there used when construed with 
reference to the point before the Court do not necessarily 
show that the Queen’s Bench took a different view of the 
law from that taken in the other cases. It seems better to 
insert the report at length (sofar as it bears on thi.s point), rather 
than run the risk of omittmg*s6methiQg material in abridging 


(a) Edan v. Eitdfeld, 1 Q. B. 306 ; 5 Jur, 317. 

(/>) Lilhjiiliite V. Deiemix, 15 M. & W. 285. 

(0 V. Gum, 1 C. P. D, 35; 45 L. J. 0. P. 153. 

(d) Dodsl^f T. Varleij, 12 A. & E. 632. 
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it. The plaintiff had obtained a verdict on a count for goods 
bargained and sold, and an application-was made to the Court 
to set aside this verdict. Lord Denman delivered the judg¬ 
ment of the Court: “It was contended,” said he, “that 
“ there was no contract completed by delivery and accept- 
“ ance, so as to satisfy the Statute of Frauds. The facts 
“ were, that the wool was bought wHle at the plaintiff’s; 
“ the price was agreed on, but it would have to be weighed; 

' “ it was then removed to the warehouse of a third person, 
“ where Bamford collected the wools which he pruchased for 
“ the defendant from various persons, and to which place the 
“ defendant sent sheeting for the packing up of such wools. 
“ There it was weighed, together with the other wools, and 
“ packed, but it was not paid for; it was the usual course 
“ for the wool to remain*at this place till paid for. No wish 
“ was expressed to take the opinion of the jury on the fact of 
“ Bamford’s agency, the defendant’s counsel acquiescing in 
“ that of the Judge, provided the circumstances would ammmt 
“ to it in point of law. We agree that they might; there- 
“ fore all these must be taken to be the acts of the defendant. 
“ Then, he has removed the plaintiff’s wool to a place of 
“ deposit for his own wools; ho has weighed it with his 
“ other piuchases of wools; he has packed it in his own 
“ sheeting; everything is complete but the payment of the 
“ price. It was argued, that because by the course of deal- 
“ ing he was not to remove the wool to a distance before 
“ payment of the price, the property had not passed to him, 
“ or that the plaintiff retained such a lien upon it as was in- 
“ consistent with the notion of an actual delivery. We 
“ t hink that, upon this e'^idenco, the place to which the 
“ wools wore removed must be considered as the defendant’s 
“ warehouse, and that he was in actual possession of it there 
“ as soon as it was weighed and'packed; that it was thence- 
“ forward at his risk; and if bumt must have been paid for 
“ by him. Consistently with this, however, the plaintiff had, 
“ not what is commonly called a lien determinable on the 
“ loss of possession, but a Special interest sometimes but im- 
“ properly called a lien growing out of his original owner- 
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“ ship, indopondent of the actual possession, and consistent 
“ with the property being in the defendant. This ho ro- 
“ tained in respect of the term agreed on, that the. g«ods 
should not bo remoTod to thoir ultimate place of destina- 
tion before payment; but this lion is consistent, as wc 
“ hayo stated, with the possession having passed to the 
“ buyer: so that there may have been a delivery to and 
actual receipt by him. This we think is the proper 
“ conclusion upon the present evidence, and there will bo no 
“ rule.” 

It seems perfectly clear, that if Bamford was the defend¬ 
ant’s agent, there was ample evidence of such an appropriation 
of the specific wools as would convert the agreement to sell 
into a bargain and sale, and (if the Statute of Ikauds were 
out of the way) transfer the property and consequent risk to 
the defendant. The only question,* therefore, in the ease was, 
whether the facts showed such a receipt of the goods as is 
contemplated by the Statute of Frauds. Tho argument for 
the defendant seems to have been that the agreement by 
which the purchaser was not to remove the wool till paid for, 
showed that tho acts done to the wool could not be done with 
the intention to give him possession. The Coiu’t, however, 
seemed to have thought that the facts shewed an imcquivocal 
delivery of the actual possession, and consequently that the 
agreement could only operate by givmg such rights to the 
vendor as were consistent with an actual delivery of possession 
to the piu-chascr. In Jloioes v. Ball (a), it was decided that 
an agreement of this land did not confer on tho vendor any 
right cither of property or possession in the goods actually 
delivered, but at most operated as a personal license fi-om tho 
purchaser. Probably tho Queen’s Bench, in Dothlcrj v. 
Varleij (h), would have come to the same decision if it had 
been material to determine‘T^hat rights Dodsloy had in tho 
wool, but that being pcrfectlyimmateriaHo tho question tluai 
before the Court, they did not consider that point. Tho 


Utrim y. BaM, 7 B. & C. 484. 

46) Doislmj V. Varley, 12 A. & E. G32. 
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judgment, therefore, in Bodhky v. Varleyid)^ cannot he 
taken to shew that the Queen’s Bench thought that there 
might he an actual receipt of goods hy the purchaser within 
the meaning of the Statute of Frauds without such a taking 
of possession hy him as would completely determine the 
vendor’s rights in the part of the goods so received, and con¬ 
sequently the case does not affect the authority of Baldey v. 
Parker (5), and the other cases before quoted. 

It may therefore he considered as settled, that the con¬ 
struction of the statute is that so concisely and clearly stated 
hy Hoh’oyd, J., in Baldey v. Parker (5), and repeated in 
almost the same terms by Parke, B. in Bill v. Banunt {e), 
namely, that the facts which prove that part of the goods 
have been delivered and^ taken into the purchaser’s control, 
so as to determine the vendor’s possession of that part, prove 
that he has actually received them, and that nothing short of 
such a delivery and taking can amount to an actual receipt hy 
the purchaser within the meaning of the Statute of Frauds. 

[In Farina v. Ilome (t?), in 1846, where the vendor sent a 
case of can de Cologne to his agent in London, who warehoused 
it, obtained a delivery-wan’ant [and indorsed it to the pur¬ 
chaser, who kept it in his possession for ten months, the 
Court held that although there was sufficient evidence of an 
acceptance there was none of the receipt. 

In Currie v. Anderson (e), in 1860, the defendant sent to 
Hanson & Co., in Constantinople, the hill of laclmg for goods 
which he had ordered from the plaintiffs hut not examined, 
and which the plaintiffs had shipped at his request. The hiU 
of lading was to he handed over hy Hanson & Co. to a person 
named by the defendant when he should call for it. That 
person was unable to call for it for some months, and then the 
goods were not forthcoming. The Court held there was ample 
evidence of acceptance and receipt. 


{a) DoMey v. rmhij, 12 A. & E. C32. 

(h) Baltlnj y. Pailcr, 2 B, & C. 37, ante, p. 32. 

{() Bill y. Bament, 9 & W. 37. 

{d) Farina y. Home, 16 M. & W. 119; 16 L. J. 'Ex. 73. 
(0 Currie Anderson, 2 E. & E. 595 ; 29 L. J.-Q. B. 87. 
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la th.e following ease of Meredith y. Meiyh{a), ia 1853, 
there seems to have been no evidence either of acceptance or 
receipt, although there had been a deliyeiy to a caiTier, • 

^ China clay was to be sent, according to a yerbal agreement, 
by the vendor in Cornwall, by sea to Liverpool, and thence 
by a carrier to the vendee in Staffordshire, The vendor sent 
the bill of lading to the carrier to enable him to obtain 
delivery at Liverpool, The cargo was lost at sea, and the 
vendee, who was the defendant, objected that there was no 
evidence of an acceptance and receipt. The defendant 
obtained a verdict, which the Court refused to sot aside, 

Erie, J,, said, “ Placing goods ordered on board ship is 
“ good evidence of a delivery in support of a count for goods 
“ sold and delivered; but that is not the same as the question 
under the 17th section of the Statute of Erauds, I have 
“ no doubt that the bill of lading, which is the symbol of the 
‘‘ property, may be so received and dealt with as to bo 
“ equivalent to an actual receipt of the pi'operty itself.” But 
that was not the ease here.] 


(«) Meredith v. Moir/h, 2 E, & B. 364; 22 L. J. (,j. B. 401. 



CHAPTER III. 


OF THE SECOND EXCEPTION. 

The second exception, viz., “Except the buyer shall give 
“ something in caimest to bmd the bargain or in part pay- 
“ ment,” need not detain ns long. The wds have in prac¬ 
tice been found so intelligible that there are very few cases 
in which any decision on the meaning of this clause is 
reported. In BlenJdnsop v. Clayton {a), in 1817, the buyer 
di’ew a shilling across* the vendor’s hand, and put it in his 
own pocket to strike the bargain, and the Court of Common 
Pleas thought that he had not given anything in earnest. 

It need only be observed, that there cannot be any pay¬ 
ment unless it is accepted as well as given as payment. 

[In Wallcer v. Mssey (5), in 1847, on a sale of go6ds, the 
buyer and seller agreed that a debt which the seller owed to 
the buyer should be set off in part payment. The jury found 
a verdict for the defendant, and on the motion a new trial 
was refused, Parke, B., saying, “ no evidence was given of 
“ the actual payment or discharge of the debt due from the 
“ plaintiff (the seller), so that aU rested in the agreement 
“ merely” (c).] 

In order to take the ease out of the statute by a part 
payment, it is probably not essential that the part payment 
should bo m money (t?). 


(a) Bknlmoj) v. Claytmi, 7 Taimt. 597. See aho BmU v. Owm, 5 T. E. 409; 
C/ooM T. Mon, 2 H.B1.316. 

(J) Walk) r. Kumj, 16 M. & W. 302; 16 L. I Ex. 120. 

(t) See Hooper v. Stephiu, iu 1633,. 4 Ad & El. 71; and Hiiylub v. Baraiiioie, 
in 1855, 7 De G. 111. & G. 229 ; 24 L. J. Cli. 681. 

(d) See the leniaiks of Erie, J,, in The Queen v. St. Mtcktels, in 1856,6 E. & B. 
81!); 25 L. J. Q. B. 379; and Ha:t v. Xculi, 2 Cr. Mee. & R. 337. * 


CHAPTER IV. 

OF THE THIBD EXCEPHOH. 


Wkit is a sufficient memmndtm^ p. 44. 
What is a sufficient sigvature^ p. 66. 

Who is an agent authorked to sign, p. 72. 


The thii’d exception, ‘‘Except that some note or momo- 
“ randum in writing of the said bargain be made and signed 
“ by the parties to be charged by such contract or their 
“ agents theronnto lawfully authorked,” is probably that 
which would be most apt to mislead £f person not acquainted 
with the decisions. It is to be observed that the statute docs 
not interfere with the rules of evidence appUeablo to written 
testimony («). A signed note or memorandum of the bar-gain 
is one way of making the contract good, but the legal of cct 
of such a note or memorandiun upon the proof of the contract 
is left entirely as it was at common law. It is perfectly 
competent for persons who arc entering into any agi’ceincnt 
cither to have the whole terms of it reduced to writing, or 
to make their agreement with reference to some previously 
existing writing, and if they do so, whether the ■writing be 
signed or not the parties must be boimd by its contents; they 
arc not allowed by the law to show that there was a mistake, 
and that they intended to agree to something different from 
what is stated in the writing, for the very object of agreeing 
to a -writing is to prevent disputes about what they intended; 

this rule of law is very inflexible: And if the parties have 
_____ 

(a) It would be too much of a digression to attempt to^otate with precision the 
laws of evidence relating to written contracts, but so much of the coubtiuctioii of 
this section depends on a knowledge of that law, that it seems proper to Vy to 
state the leading principle^ of it, though without atleiiipting to give the (jualiiica- 
tions nece'^saiy to lender such a statement accuKite and without atteinplinrr to 
collect the authorities • 
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expressed their assent to the reduction of tho whole contract 
to writing, they are in general prohibited from adding any¬ 
thing to the terms expressed in the writing: this is to be 
understood of terms that require an agreement between the 
parties, for where the terms reduced to writing are such that 
a legal duty would result, that legal duty is added to the 
terms of the contract. To this last rule, however, there is a 
wide class of exceptions, arising from local customs and tho 
usage of particular trades. 

[Parke, B., said in Hutton v. Warren (a), in 1836; “ It 
“ has long been settled, that in commercial transactions 
“ extrinsic evidence of custom and usage is admissible to 
“ annex incidents to written contracts, in matters with 
“ respect to which they axe silent .... And this has been 
“ done upon the princ^le of presumption that, in such trans- 
“ actions, the parties did not mean to express in writing the 
“ whole of the contract by which they intended to be bound, 
“ but a contract with reference to these known usages.”] 

There is no rule of common law to prohibit the parties 
from making an agreement part only of which is to be proved 
by wilting. If the parties say in substance, “we agree to 
“ tho terms contained in such a writing, with the exceptions 
“ and additions which at such a time were agreed upon by 
“ word of mouth] ” there is no legal objection to this. Parol 
evidence may be used to show what the exceptions and 
additions are, the writing is conclusive as to tho rest. 

When either the part or the whole of an agreement is thus 
reduced to writing, the agreement cannot {in general) bo 
proved by any other means than by showing what the 
contents of the writing are, so that independently of any 
statute the writing is a necessary part of his case who seeks 
to prove the agreement. But if the terms are put in writing, 
but not as a matter of compact between the parties to settle 
what the terms ano, the case ds different. If the writiag is 
made by a bystander, without any authority from the parties, 
the writing is not evidence at all, though it may be ussd to 


(ti) Hutton V. Warren, 1 M. & W. 476. 
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refreslL tlie memory of Mm ■who made it. If one of the 
parties only authorized the making of the memorandum, 
or afterwards admitted its accuracy, it is evidence against 
him as an admission, hut not in law either indispensably 
necessary for the proof of the contract, or conclusively 
binding upon Mm against whom it is evidence. 

Now the Statute of Frauds leaves tMs law quite as it was 
before. If the contract, or part of it, is in ■writing, the ■writing 
must be proved, though there has been a part payment or a 
part acceptance and receipt; and if the ■writing is a pait of 
the agreement it must be proved, though it would not satisfy 
the third exception, either because it is not signed, or for any 
other reason. And the -writing, when proved, has just as 
much efiect in settling conclusively what the terms of the 
bargain are, as it would have had if 1:he Statute of Frauds 
had never been passed. The proof (jf the -writing is as in¬ 
dispensable and as conclusive in a contract for the sale of goods 
for more than 10/., as in one for the sale of goods for less 
than 10/., and not more so. And when a party has signed a 
memorandum of the terms of the contract, wMch is not more 
than an admission of the terms of the contract, the other 
party is not forced to use tMs evidence, if he can in any other 
way satisfy the exceptions in the statute, and if he docs use 
it the memorandum does not bind the other party more than 
a similar admission would have done if the price had been 
less than 10/. It is strong evidence of what the agreement 
is, but it is not the agreement itself. It may make the 
contract good, because it is in -wilting and signed, and for the 
same reason it is capable of clear and undemable proof, but 
its effect in settling the terms of the contract is no greater 
than that of a similar admission made by word of mouth. 

[In Ford v. Yates (a), in 1841, there was a memorandimi 
wMeh the Court treated (erroneously) as a sufficient memo¬ 
randum of the contract to taka the case out of the statute. 
In it the price was mentioned, but nothing was said about 
the thne of payment. The Com-t was of opinion that the 


(a) Fold V, Yaics, 2 M. & Gr. 649 j 2 Scott, N. E. 645. 
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legal effect of the ‘written contract was a sale for ready 
money, and, therefore, that e-vidence to show that it was a 
Sale on credit was inadmissible. 

Bixt in Lochetl v. Nicklin (a), in 1848, the plaintiff seems 
to have relied on the acceptance and receipt to take the case 
out of the statute, and he then put in a letter from the 
defendant to prove some of the terms of the contract, and 
gave pai'ol evidence on a point on which the letter was silent j 
and the Court held that such evidence was admissible (b). 

In Moore v. Campbell (c), in 1854, the plaintiff employed 
Wilks, a broker, to purchase hemp. Wilks agreed with the 
defendant to buy it from him, and sent him a note. The 
defendant drew up and signed another note differing in 
several respects from Wilks’. The hemp when landed was sold 
by the defendant in consec^uence of a difference between him 
and the plaintiff as ^o the quantity, and this action was 
brought on the note dra-wn up by the defendant, for damages 
for not delivering. It was argued for the defendant that, as 
the bought and sold notes differed, there was no contract. 
At the trial the Judge ordered a verdict for the plaintiff, sub¬ 
ject to the opinion of the Com't on this point. On the motion 
Parke, B., delivering the Judgment of the Court granting a 
now trial, said that Wilks had acted not as a broker, but 
solely as the agent of the plaintiff, and that it was for a Jury 
to say whether both parties intended the defendant’s note to 
be the contract between them, and if so, it would be a 
sufficient memorandum. But if the defendant never intendod 
to be bound unless the plaintiff was bound also, then there 
was no contract. 

In Gibson v. Holland (t?), in 1865, the defendant authorized 
his agent Eookes to buy a horse from the plaintiffs. Eookes 
bought it, and then followed a correspondence between him 
and the defendant, in which the terms of the bai'gain 
appeared. The'defendant "relied on the objection that the 


(«) LocUtt \. XulliH, 3 E\. 93 j 19 L. J. Ei. 403. 

{h) Bee dho Edea v. Blalfij ia 1845, 13 M. k W. 614 ; 14 K J. Ea* 194, 
(t) Moore v. Cani]7heU, 10 Ex* 323 ; 26 L. J* Ex. 310. 

(d) Gihon T. Eollaad, L. E. 1 C* P. 1; 35 L, J. C^P. 5. 
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memoranduia passed, not between the contracting parties, but 
between one of those parties and his own agent. But the 
Court held that the memorandum was sufficient on thd 
ground that the statute did not make it necessary that the 
memorandum should be addressed to the person who is to 
take adyantage of it.] 

Parke, B., in Bill v. Bament {a), said he was clearly of 
opinion that the memorandum must be in existence at the 
time when the action is brought. In that case it had been 
signed three days afterwards. 

To return to the statute. There are three subjects of 
inquiry:—^Istly, What is “a note or memorandum in 
“ writing of the bargain ? ” 2ndly, What is meant by being 
“ signed by the parties to be charged by such contract?” 
Srdly, Who are “ their agents lawfully authorized ? ” 

Now, as to what is a note or memorandum of the bargain, 
it is to be observed that by the express words of the statute 
it is to be in toritlny, and it has been held, that this means 
that the writing must contain in itself sufficient matter to 
amount to the note or memorandum, without calling in any 
parol testimony to supply the deficiency. If the very paper 
signed contains in itself the whole that is reduced to writing, 
the only question is, whether that is sufficient matter to con¬ 
stitute a memorandum of the bargain: but if there be 
sufficient matter to make a memorandum written on separate 
pieces of paper, no one of which by itself contains enough, 
the question arises, if the memorandum of which the contents 
of these several papers arc evidence is all in writing or not; if 
the contents of the signed paper themselves make reference 
to the others so as to show by internal evidence that the 
papers refer to each other, they may be all taken together as 
one memorandum in writing; but if it is necessary, in order 
to connect them, to give evidence of the intention of the 
parties that they should be connected, shown Uy circumstances 
not apparent on the face of the writings, the memorandum is 
not all In writing, for it consists partly of the contents of the 


(ft) BUIy. Bament, in 1841, 9 M. & W, 40. 
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vritings and partly of tlie expression of an intention to unite 
tliem, and that expression is not in witiag [a). If, indeed, 
tile separate papers were at th.o time of the signature attached 
to each other, they then in substance formed one paper, and 
a subsequent separation of them cannot prevent the memo¬ 
randum from having once existed. 

In Einde v. Whiteliome (5), in 1806, the sale was by 
auction, subject to certain conditions; a paper containing the 
conditions was read by the auctioneer and then laid on his 
desk; he wrote down the purchaser’s name opposite the lots 
in his catalogue, which was headed “To be sold by auction, 
“ for particulars apply to Thomas Einde,” but contained no 
internal reference to the conditions. The King’s Bench held 
that the bargain was contained in the conditions, and that 
there was no signed ihemorandum of the bargain; that which 
there was. Lord EUenborough said, was a minute made on 
the catalogue of sale which was not annexed to the conditions 
of sale, nor had any internal reference to them by context 
or the like. “I am therefore of opinion,” said he, “that 
“ the mere writing on the catalogue not being by any 
“ reference incorporated with the conditions of sale, is not 
“ a memorandum of a bargain under those conditions of 
“ sale.” 

Precisely the same case came before the King’s Bench, in 
1824, in Kmworihyy. Schofield (c), and was decided the same 
way. Hoh’oyd, J., there said, “ It appears to me that you 
“ cannot call that a memorandum of a bargain which does not 
“ contain the terms of it. The argument for the plaintiff is, 
“ that the conditions being in the room wore virtually attached 
“ to the catalogue; but I think as they were not actually 
“ attached or clearly referred to, they formed no part of the 
“ thiag signed. In the case put of the separation of the con- 
“ ditions from the catalogue, d-oring the progress of the sale, 
“ I should say, that the signatures to the latter made after 


(a) This statement was approved by Williams, J., in N. S. Rij. Go. Feelc^ in 
ISCOjE. B. &E. 1001. 

(h) Hinde v. Wliiteliouse, 7 East, 558. .. 

(c) Kmworthy v, tiichojield, 2 B. & 0. 945. 
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“ the separation were nnavailing. It occurred to me at first 
‘‘ that this might he likened to a will, consisting of several 
“ detached sheets, when a signature of the last, the whole 
“ being on the table at the time would be considered a 
“ sighing of the whole, but there the sheet signed is a part 
“ of the whole. Here the catalogue was altogether indepcn- 
“ dent of the conditions.” 

[In Boydell v. Drummond («), in 1809, the defendant 
had put his name into a list of subscribers to a publi¬ 
cation, but there was nothing to connect this list with the 
prospectus which contained the conditions of sale; the Judges 
were of opinion that there was no memorandum. The case 
was, however, decided on another point. 

In Sari v. Bourdillon (b), in 185G, the things bought, and the 
prices, were entered in the vendor’s ordef book, and the entry 
was signed by the buyer. The seller’s name was viitten 
on the fly-leaf at the beginning of tho book. One of the 
articles was to bo altered, and payment was to be by a ebaft, 
and the memorandum made no mention of this, but tho 
memorandum was hold sufiicient. 

In Peirce v. Oorf{e), in 1874, there was a sale of a horse 
at an auction, but the memorandum of tho sale was not 
attached to the conditions nor made any referoneo to them: 
held that section 17 was not satisfied (J).] 

These cases are strong decisions to show that no intention 
on the pai't of the signer to unite two papers will suffice, 
unless tho papers be physically joined, or that intention 
appear on the face of tho papers; but the question of what 
shall bo a sufficient reference of the ono paper to anothoi*, is 
a very difficult ono. It is not possible to use language so 
alear and explicit that the meaning may not vary according 
to the circumstances under which it was used; when, there¬ 
fore, it appears on the face of a writing that it refers to some- 


{a) Boydell v. Biuminond, 11 East, 142. 

{h) Sarl^Y, JBonrdlUov, 1 C. B. N. S. 188 ; 26 L. J. C. P. TS. 

{() Peirce v. Corf, L. E. 9 Q. B. 210; 43 L. J. Q. ]J. 52. 

(d) See also Jlisldon v. IVkatiuorc, in 18V8, 8 Ch. IJ. 407 ; 47 L. J. Oh. 629 ; 
aid SUulds v. Wciftony 28 Gj^. D. 305. 
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thing extraneous, there must in every case bo some inquiry 
into external circumstances to see what it is that is referred 
to; The Statute of Frauds makes no alteration in this. Pre¬ 
cisely the same evidence is admissible to shew what the 
writing refers to when it is a memorandum of a bargain 
within the statute, that would be admissible to explain it, if 
it were a memorandum of a bargain not within the statute; 
but when it is ascertained to what the writing refers, the 
statute steps in. If the reference is to something verbal, or 
ultimately to a writing by the medium of something verbal, 
the common law would take the whole together as showing 
what the contract is, but as one link of the evidence is not in 
writing, it will not in general operate as a memorandum in 
wriiing to take the ease out of the statute. 

It would therefore be necessary for a clear exposition of 
this part of the subject, to enter into the whole question of 
how far external evidence is by common law admissible to 
aid the construction and application of writings; but that is 
too extensive and difficult a subject for a digression. The 
general rule seems to be, that all facts are admissible which 
tend to shew the sense the words bear with reference to 
the suiTounding ehcumstances concerning which the words 
were used (a), but that such facts as only tend to shew that 
the writer intended to use words bearing a particular sense 
are to be rejected (i). 


[(rO See Macdonald v. Louffhottom, 1 E. & E. 977; 29 L. J. Q. B. 256, in 1859 ; 
where parol evidence was admitted to phew that “ your wool meant wool which 
the xdaintilf had purchased, as well ap that •which he had clipped from his own 
sheep, and Spice?’ y, Coope?-, 1 Q, B. 424, in 1841, If there are peculiar expres- 
“ sions used in a contract, wliich have, in particular places or trades, a known 
“ meaning attached to them, it is for the jury to say what the meaning of these 
“ expressions -was, but for the Court to decide what the meaning of the contract 
wa<.” Per Parke, B., in Iliitclihmn v. Bowhe)\ 5 M. & W. 542.] 

(5) See Wigram on Extrinsic Evidence. The piinciples of the rules of law 
regulating the admissibility of extrinsic evidence to aid in the construction 
uf wills and of contracts required to be in writing seem to be the same. But in 
applying them, it seem.s necessary to hear in mind, that there is a distincti(.n 
between the two classes of instruiueiit.s. The will is the language of the testator 
solilo(piizing, if one may use the^phrase, and the Court in construing his language 
may propeily take into account all that he knew at th^ time in order to ^ee in 
what peupe the words were used. But the language used in a contract is the 
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The eases reported as to what is a sufficient reference of 
documents to each other to form a memorandum within the 
17th section are few, and do not afford much assistance. • 

In Bavnderson v. Jackson (a), in 1800, there was a hill of 
parcels delivered at the time of the bargain which was in 
itself a sufficient memorandum, but there was some doubt 
whether it was signed by the defendant. The Com’t of 
Common Pleas thought it was sufficiently signed, hut that 
oven if it was not, the defect was supplied by this letter 
addressed to the plaintiff, and signed by the defendant:— 
“ Sir, we wish to know what time we shall send you a pai't of 
your order, and shall be obliged for a little time in delivery 
of the remainder; must request you to return our pipes. We 
are, &c.” 

Lord Eldon, 0. J., said, in delivering the judgment of the 
Com’t, ‘‘Although it bo admitted thjit the letter which does 
“ not state the terms of the agreement would not alone have 
“ beon sufficient, yet, as the jury have connected it with 
“ something which does, and the letter is signed by the 
“ defendants, there is then a written note or memorandum of 
“ the order which was originally given by the plaintiff, signed 
“ by the defendants.” It is a great pity that the report 
docs not more fully state what were the facts which Lord 
Eldon allowed to go to the jury, as evidence to enable them 
to connect the letter with the bill of parcels. 

In Johnson v. Dodgson (h\ in the Exchequer in 1837, there 
had been a written memorandum made [by the defendant, 
Iho purchaser, in his own book and] signed by the plaintiff’s 
agent as follows:—“ Sold John Dodgson 27 pockets Playstead 
183G, Sussex, at 103^. The bulk to answer tho samjjlc. 
4 pockets Sclme Beckleys, at 95,s.; samples and invoices to 
bo sent per Eockingham Coach : payment in banlcers at tAVO 


language used to another in tlie course of "an isolated tiansaction, and the words 
must take tlieir meaning from those things of and concerning which they are 
used, a*d those only. This does not affect the law, but it is of some coiibcriuence 
in the axiplication of it, as it narrows the field of inquiry. 

(a) Baunderson v. Jachon, 2 L. & P. 238. * 

(b) Johnson v. Dodgson^ 2 M. & W, 653, 
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months, Leeds, 19th October, 1836.” There vas a doubt 
■whether this was signed by the defendant, and the plaintifis 
to‘meet that doubt proved the following letter from the 
defendant to them :— 

Leeds, Wednesday Evening, 
IQtli October, 1836. 

“ Gentlemen, 

Please to deliver the 27 pockets Play sted and the 4 pockets 
Selmes 1836, Sussex, to Mr. Eobert Pearson or bearer to be 
carted to Stanton’s Wharf: 20 pockets of Playsted to be 
forwarded per first ship and the remaining eleven pockets per 
the second ship and you will oblige gentlemen your most 
obedient 

John Dodoson.” 

The Court were unanimously of opinion that the first paper 
was signed by the defendant, which disposed of the case [not¬ 
withstanding the fact of his keeping it was a clear indication 
that he never intended it as a voucher of his being bound, 
but only to bind the other party {a) ] ; but Lord Abinger 
said, “If it depended on the recognition of the contract 
“ by the letter, there might be some doubt, though even 
“ upon that I should have thought the reference to the only 
“ contract proved in the case sufficient.” Parke, B., said, 
“ Jf the question turned on the recognition by the subsequent 
“ letter, I own I should have had very considerable doubt 
“ whether it referred sufficiently to the contract. It refers 
“ to the subject matter, but not to the specific contract ” (5). 

In Allen v. Bennet (c), in 1810, there was a contract note 
defective from not giving the name of the purchaser; there 
was also a correspondence between the parties which is not 
set out in the report. It appears, however, to have shown 
that there was a conti'act of sale of some sort between the 
parties concerning goods of the same sort as those mentioned 
in the contract note, and to have been in itself defective as a 
memorandum, and to have made no specific allusion to the 


(a) Per Blackburn, J., in Duri^ll v. Evans, 1 H. & C. 191 ; 31 L. J, Ex. 337. 

(b) See also Archer v. Baynes, 5 Ex. 625, in 1850; 20 Lt. J, Ex. 54. 

(c) Allen Y. Bennet, 3 Taunt. 169. ^ 
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contract note. The Common Pleas hold, that the correspon¬ 
dence vas sufficiently connected with the note, and supplied 

its deficiencies. * 

[la Buxton V. Bust (a), in 1872, the purchaser handed to 
the* vendor a memorandum of the terms of the hai’gain. The 
vendor did not sign it, and some time afterwards wrote to the 
purchaser saying that he should “consider the deal ofi, as you 
“ have not completed your part of the contract.” The piu*- 
chascr then asked for a copy of the memorandum, which 
the vendor enclosed in a letter signed hy him. Held, that 
these letters and enelosiu'es were sufficiently connected to 
form a memorandum.] 

Jackson v. Lotoe (h\ Goo^jcr v. Smith (c), Richards v. 
Porter (J), Smith v. Siirman [e), are cases which tium upon 
the sufficiency or not of what was wriffcen, and not upon the 
circumstance of its being contained ia difiierent documents. 


What is a sufficient memorandum. 

Supposiag the writing to bo all on one paper, or on papers 
sufficiently connected, the question arises whether there is 
sufficient matter to form a note or memorandum of the bar¬ 
gain. It was decided in Wain v. Warlters (/}, in 1804, that 
a writing could not be a memorandum of an agreement within 
the fourth section of the Statute of Frauds, unless it contained 
the whole agreement, that is to say, the parties and the con¬ 
sideration and the subject matter as well as the promise. 
The decision was a good deal questioned at first, but it seems 
now well established as law. 

The words in the seventeenth section of the statute arc 
substantially the same as those in the foiu-th, except that the 


(a) BujAon v. iJusi, L. E. 7 E.'c. 1, afid 279 ; 41 L. J. Ex. 1, and 173. Seu al>u 
Bmman v. /ones, 3Ch. Ap. 608 ; Longv. MUlar, 4 C. P. P. 450 ; Cave v. 

7 Q. B. D. 123 ; Bonnvwell v. Jenkins, 8 Ch. D. 70. 

{h) Jaclson v. Loire, 1 Bino. 9. 

(o) VooiJer V. timith, 15 East, 103, 

{d) IlitharcU v. Foitei, 6 B. <Sc C. 437» ^ 

(e) Smith v. Simnanf^d B. &: 0. 561. 

(/) Wain \, Warlter^ 5 East, 10 ; Price v. Richardbon, 15 M. & W. 539 ; 15 L. J. 
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word “bai’gain ” is used instead of the word “ agreement.” 
Tbe two words seem to be very mneb alike in their meaning; 
indeed, so long as the property in the goods is not transferred, 
a contract for the sale of goods is more technically and accu¬ 
rately called an agreement than a bargain; but the difference 
in the words should be observed as it has been twice said by 
learned Judges, that it may make a difference in the con¬ 
struction of the section. 

It is necessary that the memorandum should disclose who 
the person is with whom the contract is made, as well as the 
person to be charged by it, otherwise it is no memorandum of 
the bargain. 

This seems to have been first decided in Champion v. 
Plummer (a), in the Common Pleas in 1805. In that case, 
the plaintiff’s clerk, at the time of a verbal bargain wrote an 
entry in the following w^rds:—“ Bought of W, Plummer 20 
puncheons of treacle, 37/. 10§., to be delivered by 10th 
December.” Plummer then signed it. The Common Pleas 
hold that this would not make the contract good as against 
Plummer. Sir J. Mansfield, C. J., said, “ How can that be said 
‘‘ to be a memorandum of a contract which does not state who 
“ are the contracting parties. By this note it does not at all 
“ appear to whom the goods were sold” (b). 

In Allen v. Bennef (c), in 1810, the defendant’s agent 
wi'ote in a book belonging to the plaintiff, Allen, the follow'- 
ing entry:—“ Ordered of H, and G. Bennot, Liverpool, 60 
barrels fine new rice, 3/., 2 months, and 2 months as per 
sample in running numbers,” and signed it on the defendant’s 
(Bennet’s) behalf. The name of the plaintiff, Allen, did not 
appear in the book, except in one place, where it had been 
again struck out. The Common Pleas considered this a 
defective memorandum, but that the deficiency was supplied 
by other documents [d). 


(а) Cham]j{o)i v. Plummer^ 1 X. E. 252. * 

(б) See also IVilliaiiis v. Lale,^29 L. J. Q. B. 1; 2 E. & E, 349. 

(c) Allen V. Bennet, 3 Taunt. 109. * 

{d) See also v, Bourdillon^ 1 0. B. K. S. 188 ; 26 Ji C« P. 78, ante, p. 46. 



52 Tf^i seventeenth section —THE MEMORANDUM. [Ft. I- 

In Goo]oer v. SmiiJi (a), in 1812, Ticfoi’c the King’s Bench, 
the entry was made by the plaintiff’s agent in a book; it 
mentioned the defendant’s name. The Court inquired par¬ 
ticularly whether the plaintiff’s name appeared anywhere in 
the book; it did not; but the memorandum was not signed 
by an agent for the defendant, and, perhaps, the decision 
turned more upon that than on the absence of tlio plaintiff’s 
name. 

In Jacol V. Kirke {b), in 1839, the entry was in a book of 
the plaintiff’s in the following terms:—“Mr. Kirke, G dozen 
kings, 6 dozen queens, at 25s. per lb., 2 dozen others at 
20s. per lb., to Eussell Street, Manchester;” it was signed 
by Kirke, but Jacob’s name nowhere appeared in the book, 
Parke, J., at Nisi Prius, thought the objection under the 
Statute of Frauds unsurmountablc, but the case went off’ on 
another point. * 

[In Graham v. Mimon (c), in 1839, the plaintiff’s traveller, 
.Dyson, sold some sugar to the defendant, and made an entry 
in tho defendant’s book wliich ho signed with his OAvn name, 
Dyson. There was no evidence that Dyson was authorized 
to act as the defendant’s agent, and the Court held that tho 
plaintiff could not recover. 

In Vaiidcnbercjli v. Spooner (J), in 1866, the defendant 
signed this memorandum:—“ D. Spooner agrees to buy the 
whole of the lots of marble purchased by Mr. Vandonbergh, 
now lying at Lyme Cobb, at Is. per foot.” Held that this 
was not a sufScient memorandum. As Bramwell, B., put it, 
“ The seller’s name as seller is not mentioned in it, but occurs 
“ only as part of the description of tho goods.” 

In Neioell v. Radford (<?), in 1867, which was an action 
for not delivering; the memorandum was “Mr. Nowell, 32 
sacks eulasscs at 39^., 280 lbs., to await orders. June 8. 


(«) Cooper V. Hmiih, lo East, 103. 

{h) Jacob V. Kirlte^ 2 M. <& E. 222. 

(c) Graham v. Mubson, 6 N. C. 603. Sec also Graham v. Fietvell in 

1841, 3 M. & G. 368. , ' 

(d) Vandenbergh v. ^mnei, L. R. 1 Ex. 316 ; 35 L. J. Ex. 201. 

(e) Newell v. Bad fori, L. E. 3 0. P. 52 ; 37 L. J. 0, P. 1. 
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Jolin Williams.” Williams was tlie defendant’s agent, and 
it was said for the defendant that there was nothing to show 
who was the buyer and who was the seller. But evidence 
had been given that Newell was a baker and Eadford a floor 
merchant, and the Court held that this evidence was adrois- 
siblo and removed the uncertainty. 

In this case Willes, J., threw some doubt on Vandmlergh 
V. Spooner (a ); he considered the memorandum in that case 
amounted in efleet to such a memorandum as this. “A. 
“ agrees to buy B.’s horse for 10?,” The words were, “A. 
“ agrees to buy the horse purchased by B., for 10?.” And 
the two seem to be the same, for the words “ purchased by ” 
may be read merely as showing how the horse came to be 
B.’s. If the wording in Vandenlevffh v. Spooner (a) had been 
“ A. agrees to buy a Horse for 10?. B.,” there would have 

been a fuller memorandum than in Newell v. Radford (5), and 
it would have been held sufiicient by the Common Pleas. It 
seems difficult to see how the words “ A. agrees to buy the 
“ horse purchased bj” B. for 10?,” are loss sufficient. 

In Sharman v. Brandi (e), in 1871, the plaintiff was a 
broker, and was authorized by the defendants to purchase 
hemp for them. The plaintiff carried on business alone, 
under the style of Simpson & Co. The contract note was as 
follows; “ Bought for Messrs. Brandt and Horny, of our 
‘‘ principals, 200 tons, &c. W. W. Simpson & Co.” The 
plaintiff had no principals, but was himself the seller, and on 
the defendants refusing to take the hemp, brought this action 
as principal. He was nonsuited, and the Queen’s Bench and 
Exchequer Chamber affirmed the nonsuit, Kelly, C.B., saying 
it was “ not a note of any contract at all between the plaintiff’, 
“ as seller, and the defendants, as purchasers.”] 

There is no case that I am aware of, in which a memo¬ 
randum that did not disclose who the parties were, has been 
held sufficient; s® that the authorities though not numerous 
are uniform. But it is not necessary that the name of the 


(a) Vandenhergli v. Idiiooiier, L. E. 1 Ek. Sl'Z ; 3€ L. J. Ex. 201. 
(h) Kev'ill V. liailfnrd, L. E. 3 0. P. 32 ; 37 L. J» C. P. 1. 

(c) Shamav V. Brandt, L. E. 6 Q. R 720 ; 40 L. J. Q. B. 3J2, 
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party 'witli 'wIiotq tli© contract is made, sliould lie inserted, if 
there bo on the face of the memorandum a sufficient descrip¬ 
tion to show who he is. ' • 

When the party is not designated at all, it is a ease of a 
writing on the face of it defective, as containing only part of 
a contract; so that it is apparent that the agreement between 
the parties must have boon partly not reduced to writing at 
all. When that is the ease, the common law allows the con¬ 
tract to bo proved by the writing and by parol; so that the 
writing shows the terms of the contract, and the parol shows 
with whom the contract was made. The statute, however, is 
not satisfied, for though the bargain is shown, it is not in 
writing: But when the writing describes a party nith whom 
the contract is made, the bargain, so far as respects that, is 
in wiitiag; and the parol evidence is admitted, not as 
proving with whom the bargain was made, but as enabling 
the Com't to understand the description in writing, which 
shows with whom it was made. This is no infringement of 
the Statute of Frauds; indeed, if it were, there never could 
be a good memorandum in writing, for in the simplest case 
there must be some parol evidence to apply the document («). 

In many cases the contract is with a firm using the partner¬ 
ship style, and there is no doubt that in such eases it may be 
shown by parol who the parties constituting that firm are, 
and that the contract is made with them. 

It is common also for an agent who is makiag contracts on 
behalf of a principal, to enter into written agreements that 
on the face of them puiport to be made with the agent him¬ 
self, and make no mention of his having any principal; when 
this is the case, there might, if it were a now question, !)(' 
some difficulty in seeing how this contract is to be made the 
contract of the principal, without directly contradicting the 
instrument; for on the face of it, it has a plain intelligibh' 
meaning. However, the decisions have settled, that without 
contradicting the writing or preventing its eft’cet as a memo¬ 
randum under the statute, evidence may be produced to show 

that the contract was made with thoi principal, either for the 

_ • _ _ 

(k) Bah T. LmitherP', L. K. 18 Eq. 1; Potter v. Duficld, L«R. 18 £([. 4. 
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purpose of enabling him to sue or be sued, on the contract in 
bis own name; and tliey bave also settled, that evidence may 
be produced to show that tbe contract was not made with 
tbe agent, for tbe purpose of preventing bis suing or being 
sued in bis own name. 

AU tbe autboritios bearing on tbis subject will be found 
collected in Higgins v. Senior (a), decided in 1841. In that 
case, in tbe Exobeq^uer, after taking time to consider, tbe 
judgment of tbe Court was delivered by Parke, B., wbo said, 
“ There is no doubt that where such an agreement is made, 
“ it is competent to shew that one or both of tbe contracting 
“ parties were agents for other persons and acted as such 
“ agents in making tbe contract, so as to give tbe benefit of 
“ the contract on tbe one band to, and charge with liability 
“ on the other, tbe tmnamed principal, and tbis, whether tbe 
“ agreement be or be,not required to be in writing by tbe 
“ Statute of Erauds, and tbis evidence in no way contradicts 
“ tbe written agreement. It docs not deny that it is binding 
“ on those whom, on tbe face of it, it puiports to bind, but 

shews that it also binds another, by reason that tbe act of 
“ the agent in signing tbe agreement in pursuance of bis 
“ authority, is, in law, tbe act of tbe principal. But, on tbe 
“ other band, to allow evidence to be given that tbe party 
‘‘ who appears on tbe face of tbe instrument to be personally 
“ a contracting party, is not such, would be to allow parol 
“ evidence to contradict tbe written agreement which cannot 
“ be done.” Higgins v. Senior (a) was a ease in which tbe 
agent wbo bad contracted in his own name, sought to dis¬ 
charge himself and was not permitted to do so (5). Almost 


(a) Eiijijim v. Senior, 8 M. & W. 834 ; 11L. J. Ex. 199. 

(Ij) Franlhjn y. Lamonil, in 1847, 4 0. B. 637 ; 16 L. J. C. P. 221 ; Kchicr v. 
Baxter^ in 1866, L. E. 3 C. P. 174; 36 B. J. C. P. 94; Paict’ v. TFcdler^ in 1870, 
L. E. 5 Ex. 173 ; 39 ]j. J. Ex. 109 ;Jdie Elhinyer Co, v. ClaijCj in 1873, L. E. 8 
Q. B. 313 ; 42 L. J. Q. B. 151 ; Hutton y. Bulloch, in 1874, L. E. 9 Q. B. 572 ; 
Souflunll Y. Bowditch, in 1876, L. E. 1 C. P. D. 374: 45 L, J. C. P. 374; 
t4adil V. Houghton, in 1876, L. E. 1 Ex. D. 357 ; 46 L. J. Ex. 71 ; Hnt^ieson y. 
Eaton, in 1884, L. E. 13 Q. B. D. 861; Calder y. Dohell, in 1871, L. E. 6 C. P. 
486 ; 40 L. J. C. P. 89—224 ; Vurfis v. IFilliamson, in 1874, L. E. 10 Q. B. 57 ; 
44 L. J. Q. B. 27. 
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at the same time, the Queen’s Bench, in Trueman v. Loder («), 
allo-wed parol evidence to charge the principal with a contract 
made in the name of his agent. That was a sale of goods; 
the bought and sold notes which were made use of to make 
out the contract were headed, “ Bought for Messrs. Trueman 
“ and Co.” (the plaintiffs) and “ Sold for Mr. Gl. Higgin¬ 
botham.” The Court thought it proved that Higginbotham 
was acting as agent for Loder and Co., the defendants, and 
that the broker’s notes were a sufficient memorandum of a 
bargain between them and Trueman. “ Among the ingenious 
“ arguments pressed by the defendant’s counsel,” said Lord 
Denman, in delivering judgment, “ there was one which it 
“ may be fit to notice; the supposition that parol evidence was 
“ introduced to vary the contract, shewing it not to have 
“ been made by Higginbotham, whosft name is inserted in it, 
“ but by the defendant, who gave hijn the authority. Parol 
“ evidence is always necessary to shew that the party sued is 
“ the party making the contract and bound by it; whether 
“ he does so in his own name or in that of another or in a 
“ feigned name, and whether the contract be signed by his 
“ own hand or that of an agent, are inquiries not different in 
“ their nature from the question, who is the person who has 
“ just ordered goods in a shop. If he is sued for the price, 

and his identity made out, the contract is not varied b}' 
“ appearing to have been made by him in a name not his 
“ own.” 

It may, therefore, be taken as a general rule, that a 
writing is not a sufficient memorandum of the bargain, unless 
it describes the party with whom the bargain is made, though 
the description need not be by his own name; but it is not 
quite so clearly settled what more is necessary. 

As has been already observed (i), a memorandum of an 
agreement within the 4th section must contain the subject 
matter of the agreement and the consideration as well as the 


(a) Trueman v. Lod&i^, II A, & E, 589. 
(5) AnU^ p. 50, 
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promise; but the •word in the 17th section is “ bargain,” not 
“ agreement,” and though it seems difficult to see wherein 
bargain is a word less extensive in its meaning than agree¬ 
ment, it has been thought that there is a difference. 

In Egerton v. Mattheios (a), a , d . 1805, the writing was in 
the following terms:—“ We agree to give Mr. Egerton 19(?. 
per lb. for thirty bales Smyrna cotton, customary allowance 
cash 3/. per cent, as soon as our certificate is complete.” It 
was signed by the defendants. The plaintiff was nonsuited 
by Lord Ellcnborough, on the ground that this was not a 
sufficient memorandum within the statute. The nonsuit was 
set aside, and Lord Ellcnborough is said to have declared that 
he had directed the nonsuit •without attending to the differ¬ 
ence between the wording of the 4th section and of the 17th 
section. And that thb -writing was a ‘‘memorandum of the 
“ bargain or at least se much of it as was sufficient to bind 
“ the parties to be chai’ged therewith.” There is some diffi¬ 
culty in understanding what was the objection to the memo- 
randxtm as a memorandum of an agreement, and consequently 
it is difficult to say what the distinction was which Lord 
EUenborough made between bargain and agreement, but it 
appears that he made some distinction. 

In Lagthoarp v. Bryant (5), in 1836, which was a case on 
the 4th section, Tindal, C. J., said, “ Wain v. WarUers^c), was 
“ decided on the express groimd that an agreement under 
“ the 4th section imports more than a bargain under the 
“ 17th.” 

In JIurshall v. Lynn {d\ in 1840, Alderson, B., said, “By 
“ the 4th section of the Statute of Frauds it is pro-vided, that 
“ the contracts therein mentioned shall be in writing, other- 
“ wise no action shall be maintained upon them. The 17th 
“ section requires that some note or memorandum in writing 
“ of the bargain before made shall be signed by the party to 
“ be charged by isuch contract, or his agent la-wfully autho- 


(a) E(je) ton v. Mattlieics^ 6 East, 307. 

(h) Laythoarp v. Bryant, 2 17. C. 735. 

(c) Wain v. Warlters, 5 East, 10. ^ 

\d) Marshall v. Lynn, 6 M. & 109 ,* 9 E, Ex. 127, 
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“ rised. There is, undoubtedly, a distinction between the 
“ two enactments, for by the 4th section the whole contract 
“ must be in writing, including tho consideration, which 
“ induced the party to make the stipulation by which he is 
“ to be boxmd; but by the 17th section it is sufficient if all 
“ the terms by which the defendant is to be bound are stated 
“ in writing, so as to bind him.” 

These two last authorities are certainly no more than dicta 
irrelevant to the cases in which they were spoken; but 
though they are not supported by any decisions that I am 
aware of, they are not contradicted by any cases cither. It 
may seem strange that the point has not been decided, but 
the truth is, it is not of such practical importance as it 
seems. 

"When a writing containing the tends by which one party 
is to bo botmd in a contract of salcf and signed by him, is 
within tho knowledge of the other, so that he can make use 
of it to bind tho contract, it is in very many cases a reduction 
of tho terms of the agreement to writing, such that no objec¬ 
tion can be made to it as not containing the whole of tho 
bargain, because by the rules of law it is conclusive as to 
what the bargain is. The terms that are not in it cctnnof bo 
pai-t of the bargain. 

And even when the circumstances under which tho wiitmg 
was made are such as to make it not more than evidence of 
the agreement, it is a difficult thing for a party to prove that 
a written admission signed by himself does not contain the 
Avhole trath. The jiuy would properly bo very unwilling to 
find that the Avritiug did not contain the whole agreement 
imless there was some good reason given to explain the 
inaccuracy. 

Tho question, therefore, can seldom arise except where 
there is a letter written for some collateral purpose, and 
aUuding incidentally to the bargain. It is most natural in 
such cases that the letter writer should only recite so much 
of the contract as is material to the main subject of his letter, 

30 that he has no great difficulty in establishing tho fact that 
part of the terms gre omitted. 
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There are several cases of this sort, hut none in ■which the 
writing was a complete memorandum of those terms of the 
hsergain to which the party signing it was hound, hut omitted 
material parts of the engagement of the other party. 

In Cooper v. Smith (a), in 1812, there had been a parol 
sale of flora' for a price exceeding 10?. The plaintifl, who 
was the vendor, more than a week after the contract, sent to 
the defendant an invoice specifying the goods and their price, 
accompanied hy this note:—“ Sir, the ahove was yesterday 
forwarded hy Smith and Son’s hoat, which I have no douht 
will ho with you very soon.” The defendant 'wrote next 
day, apparently in answer this note:—‘‘Mr. Cooper, Sir, 
Yoiu’ not coming or sending the flour I agreed with you for 
according to time, I am now provided for, therefore it will 
not suit me to receive’ yours, as the price is lower. I have 
heen oflered flour a great deal lower this day. I expected 
3 'ours in the course of a week from the time you were at my 
house. If I huy of any man I expect it according to time, 
or the bargain is void.” The plaintifl’s witnesses proved, to 
the satisfaction of the jury, that there was no term in the 
contract about the flour heiag sent within a week, and that 
it was sent in a reasonable time. The King’s Bench held 
that this letter was not a sufficient memorandum. Lord 
EUenhorough said, [“The plaintiff cannot avail himself of 
“ that letter as evidence of the contract for one purpose, to 
“ hind the defendant with the statute, and renounce it for 
“ another pui-pose; but he must take it altogether; and then 
it] falsifies the contract proved hy parol testimony for the 
plaintiff.” 

In Elmore v. Kingseote {b\ in 182G, there was a sale hy 
word of mouth on the 13th June of a horse, warranted five 
years old, for 200 guineas. To take the case out of the 
Statute of Frauds, the plaintiff relied on a letter which was 
written and signed by the defendant, and sent to the plaintiff 
on the 18th June in the following terms :—“Mr. Kingseote 


(а) Oooi^et V. Smith, 15 Ea'it, 103^ 

(б) Elmore v. Kincjscotc, 5 B. 0.^83. 



60 T ^l p. SEVENTEENTH SECTION—THE MEMORANDUM. [Pr- !• 

tegs to inform Mr. Elmore, that if the torso can be proved 
to be five years old on tbe 13tb of this month in a perfectly 
satisfactory mann er, of coiu’se be shall be most happy to tafee 
him, and if not most clearly proved, Mr. Iv. will most 
decidedly have nothing to do with him.” Tho plaintiff was 
nonsidted by Chief Justice Abbott, and tho King’s Bench 
confirmed the nonsuit, because the price was a material part 
of the bargain. The plaintifi’s counsel contended, that there 
being no mention of the price in the letter, tho law would 
imply that a reasonable price was to be paid. Probably this 
would have su£B.eed if the real contract had not been for a 
fixed sum; and if the note had been written whilst the 
bargain was being made, the defendant would perhaps have 
been bound to a bargain for a reasonable price; but tho note 
was evidently written after the bargafn was complete, and in 
consequence of a dispute about the warranty, so that the 
defendant had no difficulty cither in law or fact in establishing 
that there was a specific price which he had made no mention 
of in his letter, because it was immaterial to tho question of 
Avarranty concerning Avhich it was written. Tho Comd, how¬ 
ever, are not reported to have given their reasons for over¬ 
ruling this last objection. 

In Aeelal v. Levy (a), in 1834, there Avas a verbal contract 
for the sale of a shipload of nuts, to be put on board by the 
plaintiffs at Gijon, in Spain, and to be paid for by tho 
defendants at the then shipping price at Gijon. There was. a 
correspondence between the parties about the transfer of the 
charter of a vessel, in the course of Avhich it appeared that 
the ship Avas to be loaded with nuts for the defendant, but 
there was no mention whatever of the price. The plaintiff’s 
counsel contended that the law would imply a contract to 
pay a reasonable price. The Common Pleas decided that thib 
correspondence was no memorandum of the contract actually 
made, for CA'en if the law would imply from the coiTcspond- 
once that the nuts Averc to be paid for at a reasonable price, 
the ^-ol eAudonce showed that they were to be sold at the 


• (a) Aielal v. Lei ?/, 10 Bmg. 376, 
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sliippiug price at Gijon, wMcK ■was by no moans necessarily 
a reasonable price. In delivering judgment, Tindal, C.J. 
said, “ In order to recover on tbe count for goods bargained 
“ and sold a sufficient note or memorandum of tbe contract of 
“ sale at a reasonable price is just as necessary as on tbe 
“ special count, but for tbe reasons already given, tbe note 
“ produced cannot prove a sale at a reasonable price where it 
“ it is silent altogether as to price, and tbe parol evidence 
“ shows a different contract to have been made.” 

In Hoadleij v. McLean (a), in 1834, tbe defendant "wrote to 
tbe plaintiff on tbe 15tb May, 1832. “ Sir Arch. McLean 

orders Mr. Hoadley to build a new, fashionable and handsome 
lauudaulet (bore followed a minute description of it), 'tbe 
whole to be ready by tbe 1st March, 1833.” No price was 
over agreed upon between tbe parties, and upon tbe laundau- 
let being finished they quarrelled about what was a reason¬ 
able price; tbe jury, who were the proper judges of tbe fact, 
found that 480J., which Hoadley demanded, was very reason¬ 
able. The Common Picas considered the order a sufficient 
memorandum: Tindal, C.J. said, “ "Wliat is impbed by law 
“ is as strong to bind tbe parties as if it were under then’ 
“ band. This is a contract in which the parties are silent as 
“ to price, and therefore leave it to tbe law to ascertain 
“ what the commodity contracted for is reasonably worth (i).” 

It is to bp observed, that in Soadley v. McLean (a), there 
was no attempt to show that a specific price was agreed upon; 
but it is very doubtful whether the law would have per¬ 
mitted any parol evidence to show that there was such a term 
in the bargain, for the order sent by Sir Archibald seems to 
have been the written bargain itseH. It is clear that in 
Cooper V. Smith (c) and Elmore v. Kingseote (J), the wiitings 
were not the agreements, but only admissions of some of the 
terms of agreements previously made: and probably in 


(a) Hoadley v. MeLean, 10 Bmg. 482. 

(h) See also Ashcroft v. Monin^ 4 M. & G. 45U ; and Valfij v. Gihsoii^^ C. B. 
837 ; 16 L. J. C. P. 241. 

(c) Cooi^' V. tymifh^ 15 Eabt, 103. ^ 

{(1) Elhioie V. KinrjscotGy 5 B. & C. 583. ^ 
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Acehal v. Levij (ci) the moution of the tei'ms of the bargain 
was bnt inoidental, though the report scarcely furnishes 
means of judging of that. [In Goochian v. Griffiths (h), dn 
1857, the memorandum was held insufficient because the 
price which had been agreed upon was not mentioned.] 

It is very clear that in all those cases in which the memo¬ 
randum was held defective the omissions very materially 
tiualifiedthe defendant’s liability, and therefore those decisions 
are not contradictory of the dictum of Aldcrson, B., in 3Iur~ 
shall V. Z)/nn (c), but there is nothing in the language of the 
different Judges who decided them to show that any dis¬ 
tinction was present to their minds between a memorandum 
sufiicient to charge the one party and a memorandum sufficient 
to charge the other. And it does seem an unnecessary mul- 
tiplymg of subtleties to hold that a writing in the very same 
terms should be a memorandum of the bargain when used by 
the bargainee, and cease to be one when used by the bar¬ 
gainor, and that inconvenience is avoided by adopting the 
definition of Hokoyd, J., in Kmworthj v. Schofield {cl), viz., 
“ It appears to me that you cannot call that a memorandum 
of a bargain which docs not contain the terras of it.” 

It sometimes happens that after a dispute has arisen, a 
party in a letter signed by him recapitulates the whole terms 
of the bargain, for the purpose of saying that the bargain is 
at an end for some reason which is evidently insufiicient in 
law. It has never been decided whether such an admission 
of the terms of the bargain signed for the express purpose of 
repudiation, can bo considered a memorandum to make the 
contract good; but it seems difficult on principle to see how 
it can be so considered. The parties may either of them put 
an end to the contract at any time wliilst it is not good, with 
cause or without cause, and a memorandum of the terms comes 


(a) AcobalY, Levij^ 10 Bing. 376. 

(&) Goodman v. 1 H. & 574; 26 L. J. Ex. 145. See also Lockett 

V. NicEm, 2 Ex. 93 ; 19 L. J. Ex. 403, in 1848 ; Feircer, Oorf^ L. K. 9 Q. B. 210 ; 
43 L. J. Q. B. 52. 

(c) Mcubliall V. LuiiUfp M. & W. 109 ; 9 L. J. fex. 127. 

(cl) Kenu’orthj v. Stlio^eld^ 2 B. & C. 948. 
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too late to mate a contract good ■w^hicli is already put an end to. 
There is evidently a great difference between a writing whichj 
alter the dispute has arisen, mentions the terms of the con¬ 
tract for the purpose of showing that the bargain is at an 
end, and one which recognizes them as still subsisting. [Since 
this passage was written the point has been decided («), and it 
is now law that a letter written for the purpose of repudiating 
a contract may be good as a memorandum.] I know only of 
three cases in which this point could haye been decided; and 
thoxxgh in each of them the memorandum was held insufficient, 
they seem to have been decided on special grounds. 

In Cooper y. Smith {h\ in 1812, which has been ah’eady 
cited (c), the decision of the Court seems to have immed on 
the fact of the note containing terms materially different from 
those of the bargain declai-cd on and proved. 

In Richards v. Portei\d\ in 1827, the defendant wrote to 
the plaintiffs: ‘‘ The hops, five pockets, which I bought of 
Mr. Eichards on the 23rd of last month are not yet arrived, 
nor have I ever hoard of them. I received the invoice. The 
last was much longer than they ought to have been on the 
road; however, if they do not andve in a few days I must 
get some elsewhere.” The plaintiffs were nonsuited, and the 
King’s Bench held the nonsuit right. Lord Tenterden said, 
I think this letter is not a sufficient note or memorandum 
in writing of the contract to satisfy the Statute of Frauds. 
“ Even connecting it vith the invoice, it is imperfect. If wo 
“■ were to decide that this is a sufficient note in writing, wo 
“ should in effect hold, that if a man were to write and say, 
‘‘ ‘ I have received your invoice, but I insist upon it the hops 
“ ‘ have not been sent in time,’ that would be a note or 
“ memorandum sufficient to satisfy the statute. I think the 
“ case of Cooper v. Smith (b) in substance is not distinguish- 
“ able from this ” (e). 


(ft) Hqq Bailey Y. Bweetinq^ p. 64; 9 C. B. N. S. 843; 30 L. J, C. P.^150. 

(b) Cooper v. Smith, 15 East, 103. 

(c) Ante, p. 59. ^ 

{d) Eichards v. Poiter, 6 B. & C. 437. 

(e) See also Arclm v. Baynes, 5 Ex. 625 ; 20 L. J. Ex. ff4. 
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In Smith T. Sumcm (a), in 1829, the plaintiff’s attorney 
•wrote to the defendant, “ Sir, I am directed by Mr. Smith, of 
Norton Hall, to request you will forthwith pay for the ash 
timber which you piuchased of him. The trees are numbered 
from 1 to 19, and contain on a fair admeasurement 229 feet, 
7 inches. The value at I 5 . 6 c?. per foot amoxmts to 17?. 85 . 6 c?. 
I understand your objection to complete youi- conti’act, is on 
the ground that the timber is faulty and unsound, bxit there 
is sufficient evidence to show that the same timber is very 
kind and superior, and a superior marketable article. I 
understand you object to the manner in which the trees •wore 
cross cut, but there is also evidence to prove they were so cut 
by your du’oetion. Unless the debt is immediately discharged, 
I have instructions to commence an action against you.” The 
defendant -wrote in answer, “Sir, I ha-^e this moment received 
a letter from you, respecting Mr. Smith’s timber, which 1 
bought of him at Is. 6c?. per foot, to bo sound and good, which 
I have some doubt whether it is or not; but he promised to 
make it so, and now denies it. When I saw him, ho told mo 
I should not have any without all, so wo agreed upon those 
terms, and I expected him to sell it to somebody else.” This 
was held not a sufficient note or memorandum of the bargain. 
Bayloy, J., seems to have formed his judgment, partly be¬ 
cause the vendee did not recognise the W-gain as a binding 
bargain: the other two judges, Littlcdale and Park, only say 
that the letters were inconsistent. 

[In Bailen v. Stveeting (i), in 1861, the defendant verbally 
ordered of the plaintiffs some chimney glasses to be paid for 
in cash, and some other goods on credit. When the chimney 
glasses arrived they were in a damaged state and the defen¬ 
dant refused to accept them. He -wrote to the plaiatiffs, “ I 
beg to say that the only parcel of goods selected for ready 
money was the chimney glasses, amounting to 38?. 10s. dt?., 
which goods I have never received, and* have long since 
declined to have.” The defendant paid the price of the other 


(а) limith \ 9 B. C. 561. 

(б) Baiky w^Smetmrj, 9 C. B. N. S. 843 ; 30 L. J. C. P. 130. 
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goods into court. And the jury having found that the con¬ 
tract for the chimney glasses was a separate one, the Court, 
coHsisting of Erie, C.J., Williams, Willes and Keating, JJ., 
held that the letter, although ■written for the purpose of re¬ 
pudiating the contract, ■was a sufficient memorandum, and that 
the plaintiffs ■were entitled to recover. 

In Wilkinson v. Evans (a), in 1866, the seller sent some 
cheeses and candles to the buyer and an invoice ‘‘in the 
usual form,” the buyer sent them back 'with a note signed by 
himself on the back of the invoice, “ Tho cheese came to-day, 
but I did not take them in for they ■were very badly crushed; 
so the candles and cheese is returned.” The seller was non¬ 
suited on tho ground that there was no sufficient memoran¬ 
dum. On tho motion for a new trial it was argued for the 
buyer that the invoice was no evidence of a sale, for the 
goods might possibly ha^'^e been sent on approval. But the 
Court ordered a new trial on tho ground that the iudorsoment 
on the invoice was a statement of an objection not to the 
terms of the contract as there sot out, but to the manner in 
which it had been perfonued, and was therefore some e^vudonce 
of a contract (b). 

In Godwin v. Francis [c), in 1870, it was hold that a 
telegram sent by tho defendant was a sufficient memorandum. 

A mere proposal with proof of parol acceptance is suffi¬ 
cient. 

In Itenss v. Ficksley (cZ), in 1806, where a proposal in 
■wilting signed by the defendant had been assented to by the 
plaintiff by parol, and contained the names of the pai’ties and 
all the other terms of tho bargain, tho Court held that it was 
a sufficient memorandum, follo^wing 1F«; ncr v. Willinyton (e) 
and Emifh v. Neale 

(ff) WHUnsoii V. Eram, L. E. 1 C. P. 407 ; 35 L. J. C. P. 224 ; 41 L. J. E\. 1 
and 1*73. , , 

(Jb) Buxton V. Riid, 7 Ex. 1 and 279 ; Leather Cloth Co, v. Eieronimus, L. R. 
10 Q. B. 140 ; 44 L. J. Q. B. 54. 

(c) Godwin V. Francis^ L. R, 5 C. P. 295 ; 39 L. J. 0. P. 121. 

{d) Beus'i V. Piclsley, L. R. 1 Ex. 342 ; 35 L. J. Ex. 218, 

{e) Warner v. Willington, in 1856, 25 L. J. Ch. 662. ^ 

If) Smith V. Neale, in 1857, 26 L. J. C. P. 143 ; 2 C. B. N. S. 67 ; see also 
Liverpool Bank v. Fccles, in 1859, 4 H. & N. 139 ; 28 L. J. Ex. 122. 

r 
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What u a signature. 

The note or memorandum must he signed by the pai’ties to 
be charged by the contract, or their agent thereunto lawfully 
authorised. If the question were now open, it might seem 
that the words of this section required the note or memoran¬ 
dum to bo signed on behalf of both parties to the contract j 
but it is well settled, that the only signature required is a 
signature on behalf of that party who is sought to be charged 
in the proceeding in which the question rises. The effect of 
this is, that when the memorandmn is signed by one party 
only, the contract is good or not at the election of the other. 
Whether those who framed the statute contemplated such a 
result, may well bo doubted, but it *s too late to raise the 
question. In Allen v. Bennct{a\ ir^ 1810, the objection was 
made; but oven then the Common Picas treated the question 
as one conclusively settled by inveterate practice. All 
“these cases,” said Sir J. Mansfield, Egerton v. Mat- 

thews [h), Eaunderson v. JacJtson {c), and Champion v. 
“ Plummer (d), suppose a signature by the seller to be suffi- 
“ cient, and every one knows it is the daily practice of the 
“ courts of Chanceiy to establish contracts signed by one 
“ person only, and yet a court of equity can no more dispense 
“ with the Statute of Frauds than a coiut of law.” Since the 
decision of that case, uniform practice has fiu'ther confirmed 
this construction. 

A cui-ious question was made in the following case as 
to the effect as to third persons of a contract of sale, good as 
against the one party who had signed a memorandum, but nut 
binding on the other party who had not either repudiated or 
confirmed the contract. 

The case was Coates v. Chaplin (<?), in 1842. The plaintiffs. 


(a) Alhn v. Benmt, 3 Taunt. 169. 

{h) BcjeHoii V. Matthev^S) 6 307. 

(c) f)aini(lnso)i v Jaclson, & P. 38 
(df Champion a. Plummer^ 1 N. R. 252 

Coakb V. Chaplin, 3 Q. B. 483; 6 Jur. 1123. 
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Coates and Co., verbally agreed to soil goods above the value 
of 10?. to Morrison and Co.; tbey sent them by tbe de¬ 
fendants, TTho "were carriers. Tbe goods 'were lost on tbe way, 
and tbe question was, wbo should bring tbe action against tbe 
carriers, Coates or Morrison ? In general, tbe proper party to 
sue a carrier for negligence is tbe owner of tbe damaged 
goods. In tins case, at tbe time of tbe loss tbo contract of 
sale was good against Coates and Co., wbo bad sent Morrison 
and Co. a letter containing an invoice, but good or not against 
Morrison and Co. at tbeb election; but at tbe time of tbe loss 
tbey bad exercised no election, Tbe Queen’s Bench decided 
tbe case on tbe narrow ground that there was no distinct 
evidence that Coates and Co. bad any authority from Morrison 
and Co. to employ a carrier at all; but probably tbey would, 
if necessary, have held that tbe property was not changed (as 
against third parties) till tbe sale was binding on both vendor 
and vendoe {o). 

Tbe signature to tbe memorandum may be tbo signature 
either of the name of tbo party bimself, or of tbe name of bis 
agent (5). There is no more objection to showing that tbe 
signature of the agent’s name is meant as tbe signature of tbe 
principal, d;ban to showing that a contract purporting to be 
made with tbe agent is made with tbo principal, and that may 
always be done, 

Tbe signature of tbe name may be in writing or in print, 
and it is immaterial in what part of tbe document it appears, 
provided there are cu’cumstanccs to show that it was appro¬ 
priated by tbe party to tbe authentication of tbo contract. 
This is perhaps a more lax interpretation of tbe words of tbe 
statute than is altogether satisfactory, but it seems well 
established. 

[It is a signing and not a subscribing which tbe statute 

requb'es (c); and it matters not whether tbe signature is at 

• • 

(a) See also Coombs v. Bristol and Eoreter By* Co., in 1858, 3 H. & N. 510 ; 27 
L. J. Ex. 401. 

(5) WhiU V. Proctor, 4 Taunt* -S09. 

(c) Per Lord "VVestbury in Caton v, Caton, in 1867, K B, 2 H* L. 142; 36 
L. J. Ch. 891. 

E 2 
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the bcginningj in the micldlej or at the end of the docu¬ 
ment (a)]. 

Perhaps the case of Saunderson v. Jackson [b), in 18&0, 
may he considered as the extreme limit to which this doctrine 
has been carried. In that case there was a bill of parcels 
with a printed heading, “Bought of Jackson and Hankin,” 
the names of the defendants : the blanks in it were filled up 
with the name of the plaintiff and the quantity and price of 
the goods bought j it was then delivered to the plaintiff. 
Lord Eldon, CJ., said, “ The singlo question is, whether, if 
“ a man bo in the habit of printing instead of writing his 
“ name, he may not be said to sign by his printed name as 
“ well as by his written name. * * * It has been decided 
“ that if a man draw up an agreement in his own handwriting, 
“ beginning, I, A. B., agree, &o., and leave a place for a 
“ signature at the bottom, but never •sign it, it may be con- 
“ sidored as a note or memorandum in writing witHn the 
“ statute, and yet it is impossible not to see that the insertion 
“ of the name at the beginning was not intended to be a sig- 
“ nature, and that the paper was meant to be incomplete 
“ until it was further signed. This last case is sti’onger than 
“ the one now before us, and affords an answer to the 
“ argument that this bill of parcels was not delivered as a 
“ note or memorandum of the contract.” 

In Bolineider v. Norris (c), in 1814, there was a similar 
invoice, with “Bought of Norris and Co.” piinted on it; the 
body of it wns filled up in the handwriting of Norris. The 
King’s Bench held this a document signed by Norris. Lord 
EUonborough said, “ I cannot but think that a construction 
“ which went the length of holding that in no case a printing, 
“ or any other form of signature, could be substituted in lieu 
“ of writing, would be going a groat way, considering how 
“ many instances may occur in which the parties contracting 
“ are unable to sign. If, indeed, this case*had rested merely 


(<') Pa- Bkekburu, J., in Dm-dl v. Emm, in 1862, 1 H. & C. 191; 31 L. J. Ea. 
337. , 

{!)) SawiihtbOii V. Jri4kso}i, SB (k: P* 

(c) Sihiddir v. Nonji^s, 2 M. & S. 286. 
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“ on tlio printed name, unrecognised Tby and not brought homo 
“ to the party as having been printed by him, or by his 

Authority, so that the printed name had been unappropriated 
“ to the particular contract, it might have afforded some 
“ doubt whether it would not be intrenching on tho 
“ statute to have admitted it; but here there is a signing by 
“ the party to be charged by words, recognising the printed 
“ name as much as i£ he had subscribed his mark to it, which 
“ is strictly tho meaning of signing, and by that the party 
“ has incorporated and avowed the thing printed to be his, 
“ and it is tho same in substance as if he. had written hforris 
“ and Co. with his ovm hand. He has by his handwriting in 
“ effect said, I acknowledge what I have written to bo for the 
“ purpose of exhibiting my recognition of the within contract. 
“ It appears to me, therefore, that tho printed name thus 
“ recognised is a signattiro sufficient to take this ease out of 
“‘the statute.” 

In Johison v. Doclgson{a), in 1837, the defendant who 
was the purchaser at the time of making the contract wrote 
in his pocket-book an entry, beginning, “ Sold John Dodgson,” 
and containing the terms of the bargain. Ho requested the 
plaintiff’s traveller to sign this entiy, which ho did; Dodgson 
retained the book in his own possession. The Exchequer 
held this a memorandum, signed by Dodgson. Lord Abinger 
said, “The cases have decided that although the signature bo 
“ in the beginning or middle of the instrument, it is as 
“ binding as if at the foot of it; the question being always 
“ open to the jury whether the party not having signed it 
“ regularly at the foot meant to be bound by it as it stood, 
“ or whether it was left so unsigned because he refused to 
“ complete it. But when it is ascertained that he meant to 
“ be boimd by it as a complete contract, tho statute is 
“ satisfied, there being a note in writing showing the terms 
“ of the contract, nnd recognised by him.” Parke, B., said, 
“ The point is in effect decided by the cases of Samiderson v. 


{fi) Joh)^on V. Dochjson^ 2 M. & W, 6o2,. 
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“ JacMon(a), and. Schneider v. Norris {b)- Tlxero the bill of 
“ parcels was held to he a sufideent memorandum in writing, 

it being proved that they were recognised by being handed 
“ over to the other party. Here the entry was written by 
“ the defendant himself, and required by him to be signed 
“ by the plaintiff’s agent: that is amply sufidcient to show 
“ that he meant it to bo a momorandnm of the contract 
“ between the parties.” 

Those three decisions which, considering who decided 
them, comprise a very great weight of authority, are per¬ 
fectly consistent, but it may be obseiwed that the priaciplcs 
stated in the judgment of the Exchequer are far stricter than 
those of Lord Eldon. He seems to have thought that the 
name of the party appeai'ing in a document recognised by him 
must be a signatiu’c, whatever the* intention was. The 
Exchequer only say it is a signature when recognised as a 
binding memorandum. Lord Ellenborough seems to have 
decided Schneider v. Norris (b) on the principle that the cii’- 
cumstancos there showed that Norris had ‘‘appropriated the 
“ printed name to the pinpose of exhibiting his recognition 
“ of that particular contract,” a phrase which seems to mo to 
mark very well the difference between signing a name and 
merely writing it(c). It is to be observed, that the appro¬ 
priation of the name in each of the oases was simultaneous 
with the completion of the instrument. It may, perhaps, be 
doubtful whether, if a writing containing the name of a party 
is complete under circumstances which show that it is not 
signed, it could bo converted into a signed document by any 
subsequent parol expressions of intention whatsoever. And 
this is a doubt that may be of practical importance, for when 
one party only has signed a memorandum, which to be a 
memorandum of the bargain must contain the name of the 
other party, the contract is good or not at the election of the 
non-signing party. But it has never been decided (that I 


(a) Saunderson v. Jackson^ 3 B. & P. 238. 

(h) Schieide) v. Notiis, 2 M. & S. 286. * 

(0 See Muipln/ y.^oese^ L. E. 10 E\. 126^ posf,p. 77 ; 44 L. J. E\. 40 
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know of) tkat the party having hy word of month clearly and 
nnequivoeally expressed his election to hold the signer to his 
bargaia, was more bound than before. There seems no legal 
reason why he may not keep the signer of the contract bound 
till the last moment, and then adopt or repudiate the conti'aet 
as he may think most convenient for himself, or if malicious, 
most inconvenient for the party who has signed. If, how¬ 
ever, a recognition of a contract containing his name is a 
signature, ho might soon be driven either to recognise the 
contract, and so be bound, or to repudiate it, and so set 
the other side free. But though this would be just and 
convordent, it would be a strain upon the cases, and a very 
great sti-ain upon the words of the statute, 

[In the following case of Stewart v. Eddowes and Hudson 
V. Ste7vart{a), in 1874] the signatine was upon the memo¬ 
randum, but not for the purpose of recognising the contract, 
that recognition being a subsequent act, and it was held 
sufficient. There Hudson employed Eddowes to sell a ship 
to Stewart. An unsigned memorandum of the proposed terms 
was submitted to Stewai’t, who made some alterations in it 
and signed it. The alterations were subsequently struck out 
with his consent, and the memorandum was sent to Hudson, 
who made some other alterations and returned it to Eddowes, 
who signed it on behalf of Hudson and took it to Stewart, 
who acquiesced in the alterations and approved of the agree¬ 
ment. It was objected for Stewart in the action to recover 
the balance of the purchase money, that parol evidence to 
show that he had acquiesced in the contract as altered was 
inadmissible. But the Court held that it was admissible, 
Coleridge, C.J., saying, “ There was no variation of the con- 
“ tract, for there was no contract between the parties until 
“ the proposal was submitted to Stewart, and Stewart on 
“ meeting Eddowes agreed that his handwriting should 
“ operate as a signature to. what then became a complete 
“ agreement between the parties.” 


(a) Sie^nirt x. Eddov'a, Hudmi v. Sfeimii, L E. 9 C'^ P. 311 ; 43 L, J. C. P, 
204. 

m 
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Any mark v^Mck is intended to be a signature is suffi¬ 
cient (a): but there must be something which is intended to 
be a signature j a mere description will not satisfy the 
statute {h). 

And most probably a stamp intended as a signature would 
be sufficient, for, as Willes, J., said in Bennett v. Brumfitt(c), 
“ The using a stamp is only a compendious way of writing 
“ the party’s name.” 

In Geary v. Physic {d), in 1826, Abbott, C.J., said, “ There 
“ is no authority for saying that where the law requires a 
“ contract to be in writing, that writing must be in ink.’’ 
In that ease a promissory note had been indorsed in pencil]. 


Who is an agent authorised to sign. 

The statute is satisfied if the memorandum of the bargain 
is signed by the parties to be charged by the contract, or their 
agents thereunto lawfully authorised. There is nothing in 
the wording of the statute to alter the general law of agency. 
The agent docs not require an authority in writing to enable 
him to sign the note, and in Maclean v. Dunn (e), in 1827, it 
was decided that iu this, as well as in other eases of agency, 
a subsequent ratification was equivalent to a previous autho¬ 
rity. The fact of agency may bo established and any person 
may be proved to be an agent for this purpose, in the same 
manner and subject to the same rules as in cases of agency 
for any other puiqiose. It has indeed been decided that the 
one part}^ cannot be an agent for the other, but this is very 
doubtful law. It is quite right and proper that such an 
unusual thing as intrusting the other side with authority 
should be clearly proved; but if it be clearly proved, there 
is nothing cither in the statute or in reason to make it void. 


(a) BaXei V. Duiing, S A. & E. 94; Hshhair v. Langley. 11 L. J. Cli. IT. 
Selby V. Selby, 3 Mer. 2. 

(c) Bennett v. Bnimfitt, in 1807, L. R. 3 C. P. 31; 37 L. J, C. P. 35. 

[cl) Geary v. Physic, 5 B. & C. 237. • 

(e) Maclean v, Dm^i, 4 Bing. 722. 
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la Wright t. Dannah (a), ia 1809, the plaiatifi had ia the 
prescaee of the defeadaat "writtea domi the defeadaat’s aamo, 
the goods, aad the price. The defeadaat looked it over, aad 
said oae of the figures was wroag. It seems clear that this 
was ao memoraadam, for the plaiatifi’s aame did aot appear, 
aad the proof of ageacy was of the most meagre descriptioa. 
Lord Elleahorough aoasuited the plaiatifi, aad is reported to 
have said, “ that the ageat aiast he some third pcrsoa, and 
“ could aot be the other coatracting party.” 

la Farelrother v. Simmom (h), in 1822, the King’s Beach 
decided that an auctioneer who had taken do^vn the highest 
bidder’s aame, could aot use this as a signature when suing 
in his own aame, and Abbott, C. J. on the authority of Wright 
V. JDannah(a), said, “that the agent contemplated by the 
“ legislature who is to "bind a party by his signature must be 
“ some third party, aad aot the other coatraetiag party on 
“ the record.” In Wright v. Dannah (a), Lord EUenborough 
seems to have been speakiug of tho difficulty of establishing 
such an ageacy in fact; but in Farelrother v. Simmons (h) it 
was supposed to bo impossible in law. The case was much 
questioned ia Bird v. Boulter (c), but it has aot yet been 
overruled. 

[Since these passages were written the attention of the 
Exchequer Chamber was di-awa to them in the case of 
Sharman v. Brandt (d) in 1871. That Couit nevertheless 
decided that oae party could not be the ageat of the other for 
the purpose of signing his name, but none of the Judges gave 
their reasons for so holding, and some of the Judges based 
their decisions on another ground.] 

When an agent is authorised to make a contract of sale, he 
has by implication authority to make it efiectually, by sign¬ 
ing the note of it; but there is no reason why a special 
authority should not be given to sign a particular contract, 
without giving any authority to make a contract or to vary 


(«; U'right v. Dannah, 2 Gamp. 203. 

{h) Farehi'other v. SiiiiMom, 5 13. <5c Alil. 334. 

(c) Bird V. Boulter, 4 B.*& Ad. 443. , 

{d) Shannan y, Brandt, L. K. 6 Q. B. 722 ; 40 J. Q. B. 312, 
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from tlie particular one already made. The distinction be¬ 
tween the two sorts of agency is material; for if an agent, 
having authority to make a contract, makes a mistake 'in 
reducing it to writing, neither he nor his principal can show 
that the true contract was different, for that would be contra¬ 
dicting the written agreement; but if the agent had only a 
special authority to sign a particular contract, it is open to 
the principal to show that the agent has not pursued his 
authority. 

An auctioneer is an agent having power from the vendor 
to sell, and having therefore incidentally authority from him 
to sign the contract. It is also established that the highest 
bidder at the sale, by the act of bidding, himself makes a 
contract of sale at that price subject to the conditions of sale, 
and gives the auctioneer authority to sign that contract so 
made. It was held in Bird v. Bdulter (a), in 1833, that 
where the auctioneer’s clerk was seen by all parties to be 
taking down the names of the liighest bidders, he must bo 
considered to have their authority to sign the contract. 

But it is plain that neither auctioneer nor clerk has any 
authority from the bidder to make a contract for him. The 
bidder makes the contract himself, and aU he authorises is, 
that the contract actually made shall then be signed. If, 
therefore, the auctioneer signs a contract, omitting or mis¬ 
stating the conditions of sale, he has not pmsued his authority, 
and the bidder is not bound, though the contract on the face 
of it is complete. 

These points were all decided in Hinde v. Whitelioiise {h), 
in 180G. Lord EUenborough said that whatever might have 
been his opinion, if the matter were new, he thought that the 
practice of considering an auctioneer as agent for both parties 
was settled; but though in that case the auctioneer had 
signed a memorandum on the catalogue, which Lord Ellen- 
borough said might perhaps be a memoramdum of a sale for 
ready money, he thought that did not bind the purchaser 


t 


4^a) Bird v. Boultcry 4 B. & Ad. 443. 
Jfi) Einde v. Whitelioiise, *7 East, 558. 
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who had bid subject to couditions of sale; he said, “ Has the 
auctioneer made a memorandum of the bargain in this 
ease ? It appeal's to me that he has not; the minute made 
“ on the catalogue of sale, which is not annexed to the condi- 
“ tions of sale nor has any iuternal reference to them by 
“ context or the like, is a mere memorandum of tho name of 
“ a person whom, perhaps, wc may intend to be the purchaser, 

“ and of the quantity and price of the goods which we may, 

“ perhaps, on the foot of such memorandum also intend to 
“ have been sold to the person so named in the catalogue. 

“ But in treating it as such memorandum throughout, we 
“ must intend also, (contrary to the fact) that the goods wore 
“ sold for ready money, and unattended by the circumstances 
“ specified in tho conditions of sale; and the conditions of 
“ sale, though as unsigned, they cannot bo eyidence of the 
“ bargain itself, are yet'capablc of being given in evidence; 
‘‘ and accordingly liave been so, as a part of the transaction 
“ between the parties, and in order to show that it was on 
“ those conditions that the goods were sold. I am of opinion 
“ therefore that the mere writing on the catalogue, not being 
‘‘ by any reference incorporated with the conditions of sale, 
“ is not a memorandum of a bargain under those conditions 
“ of sale.” 

It is, however, to be remembered, that the contract which 
the auctioneer has authority to sign, is that contained in the 
written conditions of sale exhibited at the auction, and that 
when such a contract is signed by the auctioneer, the pur¬ 
chaser cannot vai-y it by proof of representations or agree¬ 
ments entered into by word of mouth at the time of the 
auction («). 

[The case of Bartlett Purnell (b), in 1836, was rather a 
curious one. There the plaintifi, who was going to sell some 
goods by auction, owed money to the defendant, who pro¬ 
posed to pui'chase»some of them, and before tho auction took 
place they agreed that the goods pm'chased should bo set off 


(a) See Lioins v. Slielton, 2 Cr. & J. 446- 
(h) Bartlett v. Purnellj 4 Ad. & El. 79^, 
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against tlio debt. Tbe conditions of sale stated tliat tlie 
goods -were to be paid for on delivery. It was argued for 
tbe p lain tiff tbat evidence of tbis agreement should not bssvo 
been admitted, as it went to qualify written evidence : But 
tbe Court thought it was properly admitted, for the defendant 
had not in fact contracted according to the conditions of sale, 
but according to the agreement. 

Although an auctioneer has authority, while the sale is 
going on, by general custom recognised by the law, to sign 
as agent for both parties, the auctioneer’s clerk has no such 
authority ; But he may be specially authorised («). Prlmd 
facie he is the auctioneer’s agent only. 

In Mews v. Carr (h), in ] 86G, the defendant called on the 
auctioneer the day after the sale, and asked what lots were 
unsold. The auctioneer pointed them out on the catalogue, 
and the defendant agreed to pmeh^se some of them. The 
auctioneer then wrote the defendant’s name opposite them. 
The Court held that there was no evidence that the auctioneer 
was the agent of the defendant to sign his name (c). 

In Graham v. Mtisson {d), in 1839, and Graham v. Fret- 
well {e\ in 1841, whore a memorandum in which the plain¬ 
tiff’s name alone appeared, had been signed by Dyson, the 
plaintiff’s agent, it was argued for the plaintiff that his agent 
had in fact signed as agent for the defendant, but the Coiu't 
in both cases thought there was no evidence of it. 

Blackburn, J., speaking of those eases in Burrell v. 
Evans (/), said, “ The signatme was that of Dyson, tho agent 
“ of tho seller, put there at the request of Musson, tho buyer, 
“ in order to bind the seller; and unless tho name of Dyson 
“ was used as equivalent to Musson, there was no signature 
‘‘ by the defendant: but in point of fact, ‘ J. Dyson ’ was 


(a) Peirce v. Garf, L. R 9 Q. B. 2 I 65 in 18'74; 43 h. J. Q. B. 52. See aho 
Goslell V. Archer^ 2 Ad. & El. 500. 

{b)J^Ieivs V. 1 H. & N. 484; 2G L J. E\. 29. 

(c) See also Lhaham v. Mit^bon, in 1839, 5 Bmg. N. C. G03. 

{J) Uiaham v. MiiSbOHj 5 N. 0. 603, ant^y 52. 

(e) G) ahcim v. FretwdI, 3 M. & G. 368, ante, p. 52. 

(/) DuirellY, Eiant^ 1 H. & 174; 31 L. J. Ex. 387. 
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“ equivalent to ‘ for or per pro North and Co., J. Dyson.’ ” 
The plaintifis carried on business as North and Co. 

In Diirrell v. Evans (a), in 1862, the defendant went with 
the plaintiff to the premises of a hop factor named Noakes, 
and agreed to purchase some of the plaintiff’s hops, Noakes 
then made a memorandum in his book beginning “ Messrs. 
“ Evans bought of J. T, and W. Noakes,” &c., and dated 
it. At the defendant’s request he altered the date, for the 
purpose of altering the time of payment. He then tore the 
memorandum from the counterfoil to which it was attached, 
and gave it to the defendant. The counterfoil was filled up 
as follows: “ Sold to Messrs. Evans,” &e. There was no 
signature by the defendant himself. Blackburn, J., in de¬ 
livering judgment, said that “ Noakes was not a broker who 
“ derived his authoritj^ from the natiu'e of his employment 
“ to sign for both parties, and therefore the question was 
“ whether there was any evidence that he had been autho- 
“ rised by the defendant in this case to sign his name, and 
“ as the Coiu’t was of opinion that there was some evidence 
‘‘ of this, a new trial was granted ” (5). 

In Murphy v. Boese (c), in 187o, the plaintiff’s traveller 
called on the defendant, and agreed for the sale of clocks. 
He then wrote in duplicate on a printed form headed with 
the plaintiff’s name, the particulars of the sale and the name 
and address of the defendant. The defendant contended that 
this was nothing more than an invoice or bill, or was not a 
memorandum which had been signed by the traveller as his 
agent, and the Court, consisting of Bramwell, Pigott, and 
Pollock, BB., was of this opinion.] 


(«) Burrell v. Evanb^ 1 H. & C. 174; 31 L. J. E\. 387. 

(h) See also Simmonch v, Bmible, 13 C. 13. N. S. 258, in 1862; 9 L. T. 168. 
(c) Murphy v. Boesc^ L. B. 10 Ex, 126 ; 44 L. J. Ex. 40. 
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OF BROKERS, THEIR BOOKS AKB NOTES, AND THEIR AUTHORITY 
TO SIGN A MEMORANDUM OF A BARGAIN. 

It is well settled that a broker for sale is an agent, having 
the authority of both parties to sign a momorandum of the 
bargain so as to make the contract good against each. 

A broker for sale is a person making it a trade to find 
purchasers for those who wish to sell and vendors for those 
who wish to buy, and to negotiate and superintend the 
making of the bargain between them.* So far it is clear, that 
it is for the interest of each party that the broker should dis¬ 
charge his duty effectually. It does not matter which party 
was the first to employ the broker, the benefit of finding a 
customer, coming to an imderstanding with him, and having 
the contract effectually made is the same for each party. 
There is, therefore, nothing in the natui’e of his employment 
to prevent the broker acting for both parties to this extent. 

But in practice he who employs a broker very often gives 
him a discretion as to the terms on which he is to sell or buy, 
and when this is the case the broker has to promote an 
interest hostile to that of the other side. The vendor socks 
to sell dear, the piu’chaser to buy cheap, and it would bo a 
fraud in the broker to undertake to promote at once these 
opposite interests; the broker, therefore, cannot act as agent 
for both parties in settling any of the terms of the contract, 
unless both parties agree to submit to him as umpire on some 
point. But though in exercising any discretion as to the 
terms of the contract, the brokor must be agent for one party 
exclusively, there is nothing to prevent Ms still being agent 
for Both parties on those points where their interests are the 
same. The broker who is trusted t» sell at the best price he 
can get, must bo Jhe vendor's agent, and his only, in settling 
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what the price is to be; but when that is agreed upon, he 
may well be agent for both buyer and seller in seeing that 
the terms of the contract ai*e clearly understood and made 
binding in law. 

These considerations show the extent to which it is possible 
for a broker to be agent for both parties, and the practical 
question how far the broker actually is agent for one party 
or for both, depends upon actual agreement or mercantile 
usage. There can be no doubt that the vendor and pur¬ 
chaser might give the broker authority to bind them by any 
memorandum whatsoever, and if so they would be bound by 
any complete memorandum signed by him; and there can be 
as little doubt, that if they prescribed to him a particular 
form in which alone he was to bind them, he could bind 
them by a memoranduia in that form and by no other. 

In the absence, however, of express directions, he who 
employs a broker (or indeed any other common agent) must 
bo taken to give him authority to act for him in the manner 
in which such agents ordinarily do act, and the other party 
who treats with him has a right to assume that the broker 
has such authority from his j)rineipal, and to hold the 
principal bound by all acts of his broker not exceeding that 
apparent authority: if the principal did in fact limit the 
broker’s authority more than usual, it was his business to see 
that the other side knew of such an unusual limitation. And 
in precisely the same manner the customer who enters into a 
contract through the medium of one whom he knows to be 
acting as broker for another, does by that very act apparently 
confer on him authority to bind the contract in the manner 
in which brokers do usually bind it. A person employed in 
the capacity of broker may have authority from his principal 
to bind the contract in an unusual manner, but such an 
authority cannot be implied from the mere relation of 
principal and broker, and rcqaii'es to be proved by something 
more than the existence of that relation. 

The question, therefore, is, what is the customary authority 
of brokers ? This maj* seem to be a mere question of fact, 
and so it originally was, and still to some extent is; but 
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wliere a trade has been long established, its customs become 
knewn to the law, and are judicially taken notice of as a 
matter of law {a). * 

The oonyenionce of this is obvious, for if it were necessary 
to prove as a matter of fact what are the customs of factors, 
brokers, attornies, bankers, and similar traders, on every 
trial in which questions concerning them arise, the delay and 
expense would be intolerable. 

There are, however, some disadvantages attending this 
rule. The usage may be mistaken at first, or it may change 
after it has become known to the law, and when that is the 
case, the difference between the practical custom of trade and 
that which is taken as the basis of the law, renders the law 
imcertain. There is, too, a good deal of difficulty in knowing 
how far the Court does recognise a custom as a matter of law, 
and how far the custom still requires to be established as a 
fact. 

There is some of this uncertainty in the law of brokers. 
The law, it is clear, takes notice that they are agents to bind 
both parties, but there is considerable difficulty in saying 
what are the precise limits of the broker’s authority to do so. 
It -vnll be seen from the cases collected that some things are 
well settled whilst others are still in doubt, and probably will 
remain in doubt till some great cause arises in which the 
mercantile usage can be ascertained. 

The brokers in London have from the earliest times been 
subject to the control of the corporation. The statutes G 
Anno, c. 16, and 56 Geo. c. 60, both confirmed and limited 
this control. 

[Although by the London Brokers Eelicf Act of 1870 (i), 
the control of the Court of Mayor and Aldermen of London 
over brokers, has boon determined, excepting the power 
to require brokers to be admitted, to enforce certain 
payments and penalties, and to remove the name of a broker 
guilty of fraud from the list, so that brokers may now 

• 

(a) Barnett v. Biundcw, in error, 7 Stott, N. C. 327 ; 12 Cl. & F. 787. 

(&) 33 & 34 Viet.#. 60. 
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condiiot their business free fi’om all control of the corpora¬ 
tion, I bare thought it very desirable to retain the folloTving 
passages in the original text relating to that control, for they 
throw considerable light on the vexed question—what is the 
memorandum of the contract made by a broker, and more 
especially as it appeal’s to bo the custom of brokers since the 
passing of the Act to keep a book and note the contracts in 
it in the same manner as they wore compelled to do prior to 
the passing of the Act.] 

The effect of those statutes was to prohibit any person from 
acting as broker within the city of London and its liberties, 
unless previously admitted by the Court of Mayor and 
Aldermen, “ under such restrictions and limitations for their 
“ honest and good behaviour as that Court shall think fit and 
“ reasonable.” The most important of the restrictions and 
limitations imposed by fho Coiu’t, was that the party should 
execute a bond providing for his good behaviour; from 1708 
to 1818, the bond was in a form, which may bo found in a 
note to KemUe v. Aildns («). Amongst other things it was 
conditioned, that “he shall keep a book or register, and 
“ therein truly and fairly enter all contracts, bargains, and 
“ agreements made by him within three days at the furthest 
“ after making thereof, together with the names of the 
“ respective principals for whom he bu 3 ’'s or sells, and shall 
“ upon demand made by either of the parties, buyer or seller, 
“ concerned therein, produce and show such entry to them, 
“ to manifest and prove the certainty of such agreements.” 
There is no mention in the old bond of any contract notes. 
In the year 1818 the regulations were altered, and the 
amount of the bond much raised; the condition, also, was 
altered in several respects (J). The part of the new condition 
relating to the present subject is as follows:—“ And shall 
“ keep a book or register, intituled ‘ The Broker’s Book,’ and 


(a) KtmhL v. AtUn6y Holt, N. P. 431. 

(b) The regulations and the bond at length may be found in the Appendix to 
llubsell on Farton anil Bioleis,\ The bond ib llieic somewhat inaccurately 

piinted ; the e\tiatt given here has been coriected by a inference to an original 
bond. ^ 
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‘‘ Ihorein truly and fairly enter all such, contracts, bargains, 
“ and agreements on the day of tbc making thereof, together 
“ with the Christian and surname at full length of both iho 
“ buyer and seller, and the quantity and quality of the 
“ ai'ticles sold or bought, and the price of the same, and the 
“ terms of credit agreed upon, and deliver a contract note to 
“ both buyer and seEer, or either of them, upon being 
“ requested so to do, within twenty-four hours after such 
“ request, respectively containing therein a true copy of such 

entry : And shall, upon demand made by any or cither of 
“ the parties, buyer or seller, concerned therein, produce and 
“ show such entry to them or either of them, to manifest 
“ and prove the truth and certainty of such contracts and 
“ agreements.” 

The contract notes here mentioned,* which are to be a cojjy 
of the entry and delivered at any fime upon request, must 
not be confoimded with the bought and sold notes which are 
or ought to be made out at the time of making the contract, 
and generally as soon as or before it is entered in the book. 
There is no mention in either the bonds or regulations of the 
bought and sold notes. 

Throughout the rest of the liritish empirc the trade of 
brokers is absolutely free,, any person may practise it and in 
any manner, subject to the customs of trade. The broker in 
London is also subject to the customs of trade, which are by 
no means identical vith the regulations of the Comt of Mayor 
and Aldermen. The statutes prohibit acting as broker in 
London without an admission; if, therefore, auy person acts 
as broker without admission he acts illegally («), for he 
breaks a statute; but if, being admitted, ho transgresses the 
regulations, he forfeits his bond or may be dismissed fi-om 
being a broker, but he docs not act illegally (d), for he only 
breaks a municipal regulation. 

The bond and regulations, therefore, cannot have the effect 


(a) C'ojjo V. Roiihnih, 2 M. Cc AV. 149. S' e aUo fiiiiiil v. Luido, 4 C. B. N. S. 
395 ; athimecl in 3 C.^. N. S. .587 j 27 L. J. C. P. 19C—335. 

(?^) Er jKiite Dijhter^^ Eose, 348. 
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of rendering any custom of trade illegal, or of preventing its 
efficacy even in London, if it does in point of fact prevail 
there. It is, hoTvever, not likely that any general custom 
should prevail in London, the obseiTance of which would 
imply that brokers habitually forfeited thoii.’ bonds. 

These observations will be found to have some bearing on 
a point on which there is some difference of judicial opinion, 
namely, whether the entry in the broker’s book, if signed by 
him, is in itself a sufficient memorandum of the contract 
signed by an agent authorised by both parties: in other 
words, whether the entry in the book is made as an authentic 
memorandum of the eontraot between the parties, or merely 
as a means for onsuriag the honest and good behaviour of the 
broker. 

As far as the regulatidUs are concerned, it may be observed, 
that the Mayor and Aldermen have no authority whatever to 
regulate the eourse of dealing between buyer and seller; aU 
that they are authorised to do, is to provide means for en¬ 
suring “ the honest and good behaviour of the broker.” Had 
the regulations, therefore, in express terms provided that the 
broker should sign his book as agent for the buyer and seller, 
it would have eonferred on him no authority to bind them, 
unless the buyer and seller either expressly or by usage 
authorised him to do so. However, on looking at the terms 
of the bonds it will bo seen, that the regulations about the 
broker’s book were very well framed if meant as a check upon 
the broker, but not at all artificially framed if meant to pro¬ 
vide a means of satisfying the Statute of Frauds. Hcither 
the old nor the new bond requires that the entry should be 
either written or signed by the broker, the condition would 
be fully complied with by an entry being made under the 
broker’s sanction in his book by any third person and not 
signed at all. The old bond allowed the entry to bo made at 
any time within thnee days after the contract was made, and 
the modern bond provides for the delivery of contract notes at 
any time; so that the entries under the old bond and the 
notes under the new onc^ might well be made after the 
broker’s authority had expired. These are not objections to 
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tho value of tlio entry in tlie broker’s book and tbe copies of 
it as evidence against tbe broker, but seem serious obstacles 
to its being used betAveen party and party. • 

If, therefore, a signed entry m the broker’s book bo 
evidence betiveon the buyer and seller, it must OAve its Aveight 
not to the regulations of the Mayor and Aldermen, but to 
some custom to consider it as a memorandum botAveen them. 
In a case in Avhioh the point Avas discussed (Thornton v. 
Charles (a), in 1842), Parke, B. seemed to bo of opinion that 
such a custom Aims recognised as a part of the laAA’’. Lord 
Abmger expressed a contrary opinion, and there AA'as no 
decision. In Gregson v. Jliich (b), in 1843, it seems to have 
been assumed Avithout discussion that the bought and sold 
notes, cxclusiA^ely of the broker’s book, formed the contract: 
and that seems the general opinion. * 

A precise and accurate broker, Avhen he has made a con¬ 
tract, reduces the terms to ^Auiting, and delivers to each party 
a copy signed by him. 

The copy delivered to the seller is generally called the sold 
note ; that Avliieh ho doliA'crs to the buyer is generally called 
the bought note. Besides these, he makes an entry in his 
book. There is no particulai" form requisite in the broker’s 
bought and sold notes, but from the cases there appear to bo 
three varieties used in practice AA'hich arc substantially 
different. 

The first is Avherc on the face of the notes the broker pro¬ 
fesses to bo acting as broker for tA70 persons Avhosc names are 
disclosed on the notes ; the sold note, then, in substance is in 
this shaj)o:—“Sold for A. B. to C. D.,” containing the 
terms of the contract, and the bought note is, “ Bought for 
C. D. of A. B.,” and both arc signed by the broker. 

The second is Avhcrc the broker on the face of the bought 
note professes to be, as broker, buying of some principal 
Avhose name docs not appear o-n the bought note, and on the 
sold note professes to be, as broker, selling to some princiiial 


fet) Thnrutou v. Chntks, 9*M. & AA^. 807. 
Q)) Gregson v. Burl-, 4 Q. B. 737. 
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"wliose name does not appear on tlie sold note ; the notes arc 
then in form :—“ Bought for C. D.,” and “ Sold for A. B.” 

!Cheso two forms seem about equally common. The reader 
will find instances of the first in Powell v. Divetl (n), Thorn¬ 
ton V. Kempster{h)^ liaises v. Forster {e). There are instances 
of the second form in Favenc v. Bennett (cl), Morris v. 
Cleashy(e), BoysowK. Coles (f), Thornton Charles (y), True¬ 
man V. Lofler (h). 

In cither ease the person who receives and keeps such a note 
must he taken to know that the person signing it is acting as 
his broker, and to authorize him to do so: the broker, by th® 
form of his note, says, “I have sold for you,” and as a matter 
of evidence it is clear that silence in such case is assent to 
this assumption of authority; but there is some difforoneo in 
the manner in which the notes must be used as a memo¬ 
randum to satisfy the Stahito of Frauds. 'VYhen the name of 
both parties appears disclosed on the notes, each of them 
separately is a complete memorandum of the bargain, and the 
only question is, whether the broker signed it as an agent for 
the party sought to bo charged. In Hawes t. Foi'stcr (c), in 
1832, it was decided that proof that the broker delivered to 
the purchaser a bought note, containing the names of the 
seller and purchaser, and was employed by the seller, was 
sufiicient to charge the seller, it being proved that there was 
a sold note, though its contents were not in evidence. 
Whether a bought note would be sufficient when there was 
no sold note at all is a disputed point. 

But it seems to be different when the note docs not disclose 
the name of both parties ; there the note, as a inemorandum, 
is defective from not showing who the contraetiug parties are, 
and it is doubtful whether the signature of the broker’s name 


(«) Pmcell V. Diveit, 15 East, 29. 

(b) '^Thornton v. KeTnyster, 5 Taunt. 78G. 

(c) Haweb v. Forster, 1M. & R. 368. 

(d) Favenc v. Bennett, 11 Eabt, 36. 

(e) Morris r. Oleasby, 4 M. & S. oOG. 
(/) Boyson\, UoleSj 6 M. & S. 14. 

(t/) Thornton v. Hilaries, 9 M. & W. 

(Ji) Trveman v, Loder, 11 A. & E. 58St 
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supplies tlie doficieucy, for lie does aot profess to sign as con¬ 
tracting party at all, but merely as an agent (at). The form 
of the note, and tbe custom of trade sbow that there is a 
corresponding note to 1710.011 this refers, and if it be proved the 
two clearly form a complete memorandum; but if only one 
note exists, or what comes to the same thing, if one only is 
in evidence, it is ycry doubtful whether the statute is satisfied. 
This objection is entirely technical, and cannot be altered or 
obviated by any mercantile custom. 

If the note be in form a complete memorandum, as it was 
in Hawes v. Forster (5), the doubt is, whether the authority 
of the broker to bind the parties by signing the bought note 
is not by custom conditional on his signing and delivering a 
sold note so as to put both parties pn an equality. If the 
authority is absolute one note would^bind the parties, though 
there was no other; if it is conditional it would not. In 
Grcgson v. Rude (c), the Queen’s Bench seem to have inclined 
to tbnik that the production of a sold note, and proof that the 
purchaser received the goods afterwards from the broker, was 
not sufficient to show that the broker signed the sold note as 
agent for the buyer without proof that he accepted a bought 
note, or in some other way showed that he was dealing with 
the broker as his broker, but the point seems not to have been 
decided. 

The thii’d form in which brokers sometimes make out their 
contract notes, is where the sale is made in the broker’s name, 
so that on the face of the written contract he purports ’^to bo 
selling as principal. In the two previously mentioned forms, 
the broker, on the face of the note, says, “ I am contracting 
for you with a principal; ” in the first he gives the name of 
the principal, in the second he docs not, but in each ease he 


(fl) The broker cannot sue in liis own ilanie on such a note^ liayncr v. Linthorne, 
R. & 325. The same iioint seems to follow from the case of Morris v. Clecibhy, 

4 M.«& S. 566. 

(h) Hawes v. Forster, 1 Mo. «Sc Rob. 368. The form there was “bought for 
Messrs. B. T. & W. Hawes, of Messrs. Forster (Sf Smith, from 80 to 100 tons, &c.,” 
signed by the broker. * 

(c) Gngson v. Buch,\ Q. B, 737. 
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professes on the face of the ■writing to he selling as an agent. 
But it is not uncommon for a broker to sell or buy as a 
broker, and yet to make out the notes in his o'wn name. 
Instead of rendering to the buyer a bought note in the form 
“ Bought for you by me,” he renders him one in the fonn 
“ Sold to you by mo.” By doing this, ho pledges his own 
personal credit to the party, for having entered into a written 
contract in his own name, ho cannot discharge himself by 
showing that he entered into it as agent only, however well 
that may have been known to all parties at the time (a). 

But the ease of a broker making a note in his o'wn name, 
so as to render himself a party to the contract, is a very 
difEeront one from that of a broker dealing as principal. 
When a principal authorises an agent to sell goods, as if the 
agent were principal, tfiird persons are led to give the agent 
the same credit as if he*were principal, and if any loss arises 
from their doing so, it is the principal’s fault, and ho must 
bear the loss. If, for instance, a person, who in respect of a 
transaction is, in truth, a debtor to the undisclosed principal 
but believes himself to be a debtor of the agent, and under 
that belief gives the agent credit, or does not press for the 
payment of his former credits, [that is to say, treats the out¬ 
standing debt due from the agent to him as set off against the 
debt from him to the agent incurred in this transaction] and 
the agent becomes insolvent, it is clearly just that the prin¬ 
cipal should make that person the same allowances and deduc¬ 
tions which the principal led him to believe he would have 
from the agent with whom he supposed himself to be dealing 
as principal (b). And the same principle applies where the 
debtor knows that the person with whom ho contracts is not 
a principal, but the agent is authorized by his principal to 
represent that he has an interest in the contract. The prin¬ 
cipal must allow the same deductions which must have been 
made if the ageht had the'interest ho was authorized to 
appear to have. The justice of this is pretty obvious, and 


(a) Higgins v. Senior, 8 M. & W. 444 ; 11 li. J. Ex. 199. 

(b) See Smitli’s Liw of Contracts, Lecture 



88 


THE SEVENTEENTH SECTION—BROKERS. 


[Pt. I. 


the law is ia agreement with jtisticc [a). But the coutraet- 
iug party has no right to compensation from the principal 
for losses arising from credit ho may have given to the 
agent after he was aware that he had entered into the con¬ 
tract merely as agent; all that he has a right to claim is, 
to make those deductions which at the time of the disclosme 
of the true state of the case ho would have had a right to 
make against the agent, had what the j)rincipal led him to 
helievo been realty true. 

The difference, therefore, between a broker dealing in his 
own name but at the same time letting it be known that ho 
is but a broker, and dealing as a principal, is mai’ked. If be 
contracts as a principal, it is clear that the person with whom 
he contracts cannot be supposed to confer on him any autho¬ 
rity to sign a memorandum of the bargain as agent for both 
parties, for he docs not know that thftro is another party: so 
that, as far as regards the Statute of Frauds, a sale by or to a 
broker who deals as principal, in no roispcct differs from a sale 
to or by a principal himself. ’Whether the true principal whoso 
existence was not disclosed bo bound by such a sale or not, 
depends on different considerations. The question generally 
is, whether he has clothed the broker with a real or apparent 
authority to deal as principal, but that question is foreign to 
the present subject. 

But a contract made by one known to be acting as broker 
for a principal, though entered into in the name of the broker, 
is different: the broker by the form of the written documents 
becomes a party to the contract, and the forms of action and 
pleading may be rendered different, but in substance, the 
effect is no more than if the contract had been made in the 
name of the principals, and the broker had guaranteed the 
due performance of the contract. The rights of the parties 
and of the broker are the same if all jmrties have notice of the 
tmth, though the remedy may bo changed.* 

A broker has no right capriciously to vary the remedies of 
his principal, and therefore he has no right to volunteer to 


(a) IVvnei' v. M^Kuy, 1 51. & W. 592; George y. Ulnggett, 7 T. E. 3.j9, 
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become a party to tbe contract. If, tboreforo, it is sought to 
fix tbo principal mtb a contract made in the name of tbe 
broker, there must be some proof that the broker had autho¬ 
rity from the principal to conti’act in that manner. The prac¬ 
tice is so common and so convenient, that it needs no strong 
evidence to show the principal’s assent, but still I apprehend 
there must be some e^idsnee («). 

The person who enters into a contract wdth a broker in the 
broker’s name, but knowing that the broker is acting as a 
broker for a principal, may well give the broker authority to 
sign a memorandum of the contract for him; but the form of 
the note docs not by itself show that ho gives him such 
authority. If the purchaser takes a bought note in the form, 
“Bought for you by me,” the mere acceptance of such a note 
fiu-nishcs evidence thSt he gave the person signing it a 
broker’s powers. But if he takes a note in the form, “ Sold 
to you by me,” there must bo some extraneous evidence to 
show that he authorized that person to bind him as a broker, 
for the note does not show this. All that can be said of it is, 
that it does not show the oonti’ary. 

The reported cases, upon the nature of the authoritj' of the 
broker as an agent, authorized to sign a memorandum within 
the 17th section of the Statute of Frauds, are not so numerous 
as might be expected, insomuch that an attempt may bo made 
to collect them all. 

The first ease on the point is that of RucJter v. Cummeyer (5), 
at Xisi Prius, before Lord Kenyon in 1794. It was an action 
by the vendor against the vendee of sugar. It was proved 
that the plaintiff’s broker, after bringiag the parties together, 
made out bought and sold notes, and that the defendant sent 
for and took away the bought note. An objection w'as taken 
that the Statute of Frauds was not satisfied, but Lord Kenyon 
said “ thatv. 3IoUvos[c) ruled the point.” He said 


{a) Kemhle v. AtLin^^ 7 Taunt. 260; Johnston v. Ubhorne^ 11 A. & E. 549.'' 

(h) Euclerw Cammeijer, 1 Esp.^105. 

(l) The decision in tiiinoii v. Motives, "W. Bl. 599, o B^irr. 1921, anfr, p. 2, in 
teinis «applied to sales hj auction only. 
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the broker must be considered the agent of both parties; 
“ but that he had in this case in fact given the defendant a 
“ note in 'writing when ho gave him the sale note, which Tie 
“ had accepted.” It is not in express terms said in the 
report whether there was a signed entry in the broker’s book 
in evidence or not; but if there was, it seems that no weight 
was attached to it, at least by the reporter. 

In HieJes V. Hankin (<*), at Nisi Prius, before Heath, J. in 
1802, the plaintifi, Hicks, employed Taylor (who in the report 
is described as a malt factor) to sell his malt at Storford 
Market. Taylor gave the plaintiff a note in the following 
terms:—“ Sold Mr. George Hankin 320 quarters of Hicks’s 
Malt at 79s. J. Taylor,” and he gave the defendant what in 
the report is called a duplicate of it. Heath, J. said this was 
sufficient to bind the contract, “ as Taylor was agent for both 
“ parties in making the contract, an(f his signing was thoro- 
“ fore valid.” 

The next case was Chapman v. Fariridge (h), at Nisi Prius, 
before Mansfield, C. J. in 1805. It was an action for not 
delivering sumach. The defendant’s partner (his brother’s 
widow) entered into a treaty with the plaintiff for the sale to 
him of some sumach belonging to the partners. She then 
told one Aylwin that ho was to be the broker between them. 
Some days after, the plaintiff told Aylwin that he had made 
a contract with her. Aylwin sent her a sold note containing 
the terms of the contract as the plaintiff stated them. She 
did not return it, and some days after said she was sorry, as 
her brother-in-law was angry at what she had done : on this 
being proved, Mansfield, C. J. said, “ The note in writing 
“ may be received, it is signed by the broker, and the only 

question is, if it was signed by the authority of the defen- 
“ dant’s partner. It is in evidence that she had consented 
“ that Aylwin should act as broker, that authority might bo 
“ eountermandable, but when he does act* as agent to her in 
“ naaking the bargain, and she receives the sale note, she 


((^ Hicls V. Hanldn, 4 Es]). 114. 

(b^ Chapman v. Paiiridge, 5 Esp. 236. 
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“ doos not refuse it or send it back, but in two days after 
“ expresses ber sorrow for having done it. Tlic jury must 
“ Say if Aylwin bad any authority from the widow to make 
“ the contract, or if what passed then was a recognition of 
“ bis authority, which would be the same thing as if she had 

given him directions at first.” The plaintift' recovered. 
In this case also it seems that the broker’s book was not 
relied on. 

The next case is, in order of time, Klinitz v. Surrey (a), at 
Nisi Prius before Lord Ellenborough, in 1805, which is some¬ 
what differently reported in Espinasse and in Paley on Agency : 
it was an action by the vendor of corn against the purchaser. 
It seems that the sale was made by the vendor’s factor or 
broker entrusted with the possession of the goods, and that 
Lord Ellenborough decided that the factor was not prim^ 
facie an agent of the buyer, but that in the case there was 
sufficient evidence to show that the buyer adopted him as his 
agent; and also that an entry in his book not containing the 
names of the parties was a defective memorandum. After all 
the case wont to the jury, and the defendant had a verdict on 
the merits. The case, therefore, decides nothing, but it is 
worthy of note as being the first reported case in which any 
attempt was made to use the broker’s book as a memorandum 
between the parties. 

In Hinde v. WJiitehouse (b), in 1806, which was a case of a 
sale by auction. Lord Ellenborough, in delivering judgment, 
says, that “ In all sales made by brokers acting between the 
“ parties, buying and selling, the memorandum in the broker’s 
“ book, and the bought and sold notes transcribed therefrom, 
“ and delivered to the buyers and sellers respectively, have 
“ been holden a sufiicient compliance with the statute to 
“ render the contract of sale binding on each.” 

The turn of the expression seems to show that Lord Ellen¬ 
borough, at the time of delivering the judgment, a.d. 1806, 


(а) Klinitz v. Surrey, 5 Esp. 266, Paley, p? 171. 

(б) Hinde v, TFliitehouse, 7 East, 569, 
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considered tlie book as of some weight between tlic buyer and 
seller, and perhaps as of more weight than the notes. 

This opinion seems to have gained strength in his miM, 
and in 1809, in Heyman r. Neale («), at Isisi Prius, he is 
reported to have said, “After the broker has entered the 
“ contract in his book, I am of opinion that neither party can 
“ recede from it. The bought and sold note is not sent on 
“ approbation, nor does it constitute the contract. The entry 
“ made and signed by the broker, who is the agent of both 
“ parties, is alone the binding contract; what is called the 
“ bought and sold note is only a copy of the other, which 
“ would be valid and binding, although no bought or sold 
“ note was ever sent to the vendor and piu’chascr.” The 
plaintiff was, however, nonsuited on another ground, so that 
this ruling became immaterial. In fSlG, Gibbs, C. J. appa¬ 
rently alluding to this case, said (Hoft, 173) that the ease had 
been contradicted; it does not, however, appear that Lord 
EUenborough himself ever expressly abandoned his former 
opinion. 

In 1810, in Hodgson v. Davies (h), at Nisi Prius, the sale 
was tlirough a broker, who rendered bought and sold notes, 
by which Davies sold to Hodgson, payment to bo by bill. 
Pive clays after the delivery of the notes, Davies returned the 
sold note, and, as far as then lay in his power, rcimdiatcd the 
eonti'act. Lord EUenborough at first thought that the con- 
ti-act must bo absolute, unless the broker’s authority was ex¬ 
pressly limited, and the plaintiff had notice of it; but on an 
expression of opinion by the special jmy, he assented to a 
custom which ga^ c the vendor a right within a reasonable 
time to return the notes when the sale was on credit. This 
case is not a decision that the book is not the original con¬ 
tract, but it is one that might well shake Lord EUenborough’s 
confidence in his former opinion. It will be fomid that Lord 
EUenborough does not in any subsequeift case act on the 


i\ii) Ilajina'ii Neale, 2 Camp. 337. 
tiji) Jlorhjbon y, 2 Camp. 531. 
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cloctriuo that the hook is tho original, though certainly ho 
nowhere says it is not. 

^n 1812 two eases came before the full Court of King’s 
Bench, which are i)erhaps more remarkable for what they did 
noi decide than for what they did. 

Tho first was Powell v. Divett («). It was proved at tho 
trial that the broker delivered to Powell and Co. a sold note 
in the following form :—“ Messrs. Powell and Co. sold for 
your account, to Messrs. Divett and Co. the following parcels 
of Spanish wool (specifying them and tho rates of price), 
customary taro and allowance to bo paid for by acceptances, 
at sis and eight months.” This note was signed by the 
broker : ho delivered at tho same time a bought note to tho 
defendant, which was not in evidence at tho trial. After 
tho sale Powoll and Co? induced tho broker to add a clause to 
the sold note, to tho etfoct that such j)art of the wool as was 
damaged should bo taken at a valuation. When Divett and 
Co. heard of this they objected. The declaration contained 
counts both on the original and on the altered notes. Lord 
Ellcnborough, on these facts being proved, was of opinion 
that the alteration of the wiatteu document annulled the eon- 
ti-act, and he nonsuited tho plaintiff. It was urged in banc 
that according to Ileyman v. Neale (h) tho note was not the 
contract, and consequently that an alteration in it could not 
aimul tho contract. The Court granted a rule nisi for a now 
trial, but on tho argument it being brought to their notice 
that the entry in the broker’s book was not signed, and that 
the bought note was not in evidence, the Coru’t dischai'god 
tho rule because whether the vitiation of the sold note de¬ 
stroyed tho contract or not, it put an end to the only evidence 
produced at the trial to satisfy the statute. The Coiu't ab¬ 
stained from saying what would have been the ease if tho 
bought note had been in evidence, and it is, perhaps, not too 
much to conjecture that they-were not quite agreed upon that 
point. Had it been decided, the Coiut must have determined 

(«) FoMIt, Divett j 15 Ea&t, 29. 

[h) Htyman v. Keale, 2 Camp. 337. 
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whetlior the two notes formed the contract, or whether each 
separately was a memorandum of it, but not a part of the 
contract. <■ 

In Humphries v. Carvalho {a) the defendant’s broker, on the 
Saturday gave the plaintiff a bought note of some ipecacuanha, 
“ quality to be approved on Monday.” He met the defendant, 
and told him what he had done, and therefore did not consider 
it necessary to send him a sold note. On the Priday follow¬ 
ing he sent the defendant a sold note, with the words “ quality 
to be approved on Monday ” struck out, to signify that the 
purchaser had approved it; the defendant immediately re¬ 
turned it, alleging as his reason that it had not been sent to 
him on Monday. The plaintiff had a verdict, and though a 
motion was made on another point, nothing was said in banc 
as to the Statute of Frauds. It doro not appear from the 
report whether the bought note contained the names of both 
the buyer and seller, though it most probably did. The case 
seems an authority for this proposition, that one note only is 
sufficient to bind the contract when the party to bo charged 
has expressly or tacitly dispensed with the delivery of the 
other note. 

In 1814 the Court of Common Pleas came to an important 
decision. In Thornton v. Kempster [h) the broker had delivered 
the plaintiff a complete sold note for a sale of Petersburg 
hemp, signed by him; he delivered to the defendants a 
bought note, signed by Mm, corresponding in every parti¬ 
cular with the sold note, except that it was for a purchase 
of Eiga hemp. Eiga and Petersburg hemp are different 
articles. The broker meant to have made both notes for the 
sale of Petersburg hemp, but ho made a mistake in writing 
out the bought note. The Coiut of Common Pleas decided 
that there was no contract^ because on the notes the parties 
were not agreed; Thornton was to sell one thing and Kemp¬ 
ster to buy another, but to makg a contract nf sale the parties 
must agree to buy and sell the same thing. In Gumming v. 


(^) ITximi-'hrics v. Carvalho^ 16 East, 4o. 
(j) Thornton v. Kempster, 5 Taunt. 78G. 
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Boehick (a), Gibbs, 0. J. at Msi Pi’ius, in 1810, ruled tbe 
same point and remarked, “ There is a case 'which states the 
“ ontry in the broker’s book to bo the original contract, bnt 
“ it has been since contradicted.” He probably alluded to 
Lord Ellonborough’s ruling in ITepium t. Ifeale (b), anie, p. 
92, which certainly seems quite at variance 'with the decision 
in Thornton v. Kempster. It docs not appear whether the 
broker’s book in Thornton v. Kempster (c) Avas in evidence or 
not; the expressions of Gibbs, C. J. in Cianniing v. RoebueJe (a), 
above quoted, seem to show that ho at least thought it of no 
weight between the parties (d). 

In 1815 (e) Lord EUenborough, at Hisi Prius, reserved 
the point whether a sold note Avas sufficient to bind the 
vendor where there was neither a bought note nor an entry 
in the book, but the 'plaintific was nonsuited on another 
ground, so that the point became immaterial. 

In Grant v. Fletcher (/), in 1826, the broker made a 
jotting of part of the contract in his note book, gaAm the 
plaintiff a memorandum containuig another part of the con¬ 
tract, and the defendant a memorandum of another part; 
each of the papers was imperfect, they did not refer to each 
other, and each was inconsistent Avith each of the other two. 
The plaintiff was, of eom’so, nonsrdted, but Abbott, C. J., in 
delivering judgment said, “The entry in the broker’s book 
“ is, properly speaking, the original, and ought to bo signed 
“ by him; the bought and sold notes delivered to the parties 
“ ought to be copies of it. A valid contract may probably be 
“ made by perfect notes, signed by the broker and delivered 
“ to the parties, although the book be not signed.” 


(66) Ciimminrj v. Eoebml\ Holt, 172. 

{Ij) Ileyman v. Necde, 2 Camp. 3D7. 

(c) Thornton v. Kempster, 5 Taunt. 786. 

(cl) If there was a signed entry in e\idence in Thornton v. Kempster (o Taunt. 
786), the decision seems to he that the bought and sold notes dilfer there is 
no contiact. It is now unquestioned law that when they differ they do not afford 
evidence of a contract, but it seems that Parke, B., does not admit the more 
extended proposition. (See Thoimton v. GJuales, 9 M. & W. 802.) 

(e) Dickenson v. Lihcal, 4 Camp. 279, 1 Starkie, 128. 

(/) Grant v. Fletcher, o B. & C. 436. 
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In Goo7n v. Aflulo (a), in 1826, tMs point was decided. In 
that ease the bought and sold notes wore perfectly regular 
and complete, and in the same terms as an entry in 'the 
broker’s book, which was unsigned. The Court of King’s 
Bench took time to consider, and then Abbott, C. J., delivered 
judgment that the contract was good. He said, “ It is clear 
“ that the contract was made in such a manner as to bind the 
“ defendant within the requisites of the Statute of Frauds. 
“ If, therefore, it is to bo hold invalid, this can only be done 
“ on the ground of some usage or custom of merchants, which 
“ the Cmu’t is at liberty to recognize as part of the common 
“ law. Ho such usage has been foimd stated as a fact upon 
“ the present occasion. There are several cases in the books 
“ in which this point has been noticed; they were all cited 
“ at the Bar, and it is unnccosscfty to repeat them. A 
“ signed entry in the broker’s book, and signed notes con- 
“ formablo to each other delivered to the parties, are spoken 
“ of as making a valid contract. The entry in the book has 
“ been called the original, and the notes copies, but there is 
‘‘ not any actual decision that a valid contract may not 
‘‘ bo made by notes duly signed, if the entry in the book bo 
“ unsigned; and in one case the late Lord Chief Justice 
‘‘ Gibbs is reported to have spoken of some suppiosed decision 
“ to that effect as having been ovcmilcd. IJndor such cir- 
“ cumstances wo cannot say that the rule for which the 
‘‘ defendant contends has been adopted by the Comt as part 
“ of the law merchant. Strong expressions as to the duty 
“ of the broker to sign his book do not go far enough 
“ for this purpose, nor does the obligation to do this which a 
“ broker is supposed to enter into upon receiving a licence to 
“ practise in the city of London. Brokers are, I believe, 
“ established in the principal commercial towns on the 
“ Continent, under municipal regulations, calculated to obtain 
“ punctuality and fidelity in tlicir dealLugs^ tmd the signature 
“ of their book is certainly one method of insming these, 
“ aild may in some cases furnish evidence and facilitate the 
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“ proof of a contract. "We have no doubt that a broker 
“ ought to sign his book, and that every punctual broker will 
‘‘ do so. But if we wore to hold such a signatiu’c essential to 
‘‘ the contract we should go further than the Coni'ts have 
“ hitherto gone, and might possibly lay down a rule that 
“ would be followed by serious inconvenience, because we 
‘‘ should make the validity of the contract to depend upon 
‘‘ some private act of which neither of the parties to the 
“ contract would bo informed, and thereby place it in the 
“ power of a negligent or fraudulent man to render the 
“ engagements of parties valid or invalid at his pleasure.” 

A few months afterwards, in a case at Msi Prius («), 
Abbott, 0. J. refused to receive the broker’s book in endence 
where there were bought and sold notes [which differed]. 
He said, “ 1 used to think at one time that the broker’s book 
“ was the proper evidence of the contract, but I afterwards 
“ changed my opinion, and held conformably to the opinion 
“ of the rest of the Court, that the copies delivered to 
‘‘ the parties were the evidence of the contract they entered 
“ into, still feeling it to be a duty in the broker to take 
“ care that the copies should correspond. I think I must 
“ still act npon that opinion and refuse the evidence.” The 
fact that the Chief Justice Lord Tenterden was induced to 
abandon his preconceived opinion adds much weight to the 
decision of Goom v. Aflalo (h), as it shows that the case was 
well considered. It also completely destroys the authority of 
his dicta in Grant v. Fletclter (c), as they were only ex¬ 
pressions of an opinion which upon consideration he changed. 

It may be convenient here to examine what the state of 
the authorities was, immediately before the decision of Goom 
V. Aflulo (b). 

It seems to have been decided at iSlisi Prius in Rucker v. 
Cummeifer {d ), Hicks v. Hankin (e), and CJuqnnan v. Part- 


[a) Thointoti v. Mun\ Mou. & Malk. 44. 
Ih) Goom V. Afalo, (i B. C. 117. 

(t) (hunt V. Pldchuj o B. & (J. 43(5. 

{(1) liiLclei V. Cammeijor, 1 Efap. 105. 

(e) Hiclb V. Hanlui, 4 Ebp. 114. 
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ridije («), ihat tlio broker inigbt bind the parties vithont 
making any entry in his book. It had never been so 
decided in Banco. The dictum of Lord Ellonborongh In 
Ilinde v. WJiitehouse (b), and his ruKng ia Eeyman v. 
Neale {c\ afford an inference that his opinion was at one 
time the other way; but the subsequent cases of Poioell v. 
Divett (<■?), Humphries v. Carvalho (e), and JDieJemson v. 
Lihval (/), show that ho considered it by no moans a point 
to be hastily decided. The case of Thornton v. Kempster [g), 
coupled with the expressions of Gibbs, C. J. in Gumming v. 
Roebuck {h), seem to show that Gibbs, C. J. was inclined to 
go the full length of excluding the broker’s book altogether 
as evidence between buyer and scUer. It is somewhat 
remarkable that there is no reported decision, not even 
at Nisi Prius, that the broker’s book is admissible as evidence 
between the parties. Lord Ellenborough at one tmio evi¬ 
dently thought it was not only admissible but conclusive, but 
it never formed the ground of any reported decision of his. 
In KliniU v. Surrey (*), the ruling was on the acceptance of 
a bulk sample; in Hcyman v. Neale [c), the plaintiff was 
nonsuited on another ground. An opinion of Lord Ellcu- 
borough’s, if it stood alone, would have very great weight, 
but against it is to be placed the opinion of Chief Justice 
Gibbs, and the more mature and deliberate opinion of Lord 
Tentcrden. The decision of Goom v. Aflalo (Jc) has put an 
end to doubt on the point there decided, namely, that where 
there is no signed entry in the broker’s book, the bought and 
sold notes make the contiuct: from some expressions of 


{a) Chajpmau v. Paitridge^ 5 Esp. 256. 

(b) Hindc V. fVhittJiouse, 7 East, 558. 

(c) Hcyman v. Neale, 2 Camp. 337. 

{d) Poxiell Y. Diietty 15 East, 29. 

(e) Hmiphries y, Carvalho, 16 East, 45. 
(/) Hiclenson y. Lilwal, 4 Camp. 279. 
{g) Thornton v. Kempster, 5 Taunt. 786. 
(h) Gumming v. Boehucl, Holt. 172. 

(t) KhmU V, Snirey, 5 E&p.*266. 

(Aj Goovi Y. Aflalo, 6 B. & C. 117. 
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Parke, B. it seems tkat learned judge doubted if the case vas 
originally right, but be seems not to question that so far it is 
too* -well established to be overthrown. But the inference to 
be di’awn from the reasoning of the Court in Goom v. 
Aflalo (a)f and acted upon in Thornton v. Mens: (b), viz., that 
the entry in the broker’s book being a private act of which 
neither of the parties to the contract would bo informed 
ought not to affect the parties, has been much questioned by 
him. 

This point was much considered in the case of Hawes v. 
Forster {c\ in the Zing’s Bench. That was an action for 
not delivering oil. The first time it was tried in 1832, the 
plaintiffs produced and proved a bought note for the sale of 
oil to them “warranted to arrive on or before 30th Juno.” 
The sold note was no*t in evidence, and the defendant’s 
counsel, besides relying on that objection, offered to put 
in the broker’s book to contradict the note, and show that 
the warranty was not part of the contract. This evidence 
was rejected by Lord Denman, The Court of King’s Bench 
were much divided in opinion, but finally they granted a new 
trial, in order that mercantile evidence might be received, 
and the question, if necessary, carried to a court of error. At 
the now trial in 1834 [the sold note was in evidence and] it 
was proved in evidence and the jury found as a fact that 
according to the usage of trade, the bought and sold notes 
were the contract, and not the broker’s book, which the 
evidence showed was in practice never referred to, and the 
plaintiffs recovered, although the defendants proved that the 
entry did not correspond with the note. The defendants did 
not attempt to question this verdict. 

This point underwent some more discussion in Thornton v. 
Charles (d), in 1842. In that case there was a sold note, by 
which Thornton sold to the broker’s unnamed principal 200 


(u) Goom V. Aflalo, 6 B. iL 0. 117. 

(6) Thoi nton u. Me\u^ Moo^ &; Malk. 4±. 
(c) Ilaiies V. Foister, 1 M. & Tt. 368. ^ 

{(1) Thornton v. Ghailes^ 9 M. & W. 80i^. 
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casks of tallow, and a bought note, by which Charles bought 
of the broker’s principal 50 casks; the fact was that the 
broker made three contracts of sale from Thornton to thi’cc 
different persons, and delivered only one sold note, but three 
bought notes. Ho entered the true contracts in his book and 
signed them; Lord Abingoi' nonsuited the plaintiff because 
the bought and sold notes did not correspond, and ho thought 
the broker’s book nothing. The Com’t of Exchequer all 
agreed in granting a now trial on another ground. On the 
main point however, Parke, B. and Lord Abiager differed. 
Parke, B. said, ‘‘ I apprehend it has never been decided that 
“ the note entered by the broker in his book, and signed by 
“ him would not be good evidence of the contract so as to 
“ satisfy the Statute of Frauds, there beiug no other. The 
“ case of Hawes v. Forster («) underwent mueh discussion in 
“ the Court of King’s Bench, when *[ was a member of that 
‘‘ Coiu't, and there was some difference of opinion among the 
“ Judges, but ultimately it went down to a now trial to 
“ ascertain whether there was any usage or custom of trade 
‘‘ which makes the broker’s note evidence of the contract. 

In that case there was a signed entry in the book which 
“ incorporated the terms of making the contract void in the 
“ event of the non-airival of the goods within a certain time. 
“ The bought and sold notes which were delivered to the 
‘‘ parties omitted that clause. Certainly it was the im- 
‘‘ pression of part of the Court that the contract entered in 
“ the book was the original contract, and that the bought 
“ and sold notes did not constitute the contract. The jury 
found that the bought and sold notes were evidence of the 
“ contract, but on the ground that those documents hating 
“ been delivered to each of the parties after signing the entry 
“ in the book, constituted evidence of a now contract made 
‘‘ between them on the footing of those notes. That case 
“ may be perfectly correct, but it docs nof decide that if the 
“ bought and sold notes disagree, or {and?) there be amemo- 
randum in the book made according to the intention of the 


{(C) Hawes v. Forster^ 1 M. &: R. 368. 



(Jh. V.] 


THE SEVENTEENTH SECTION—BBOKBRS. 


101 


“ parties, that memoraadiim signed by the broker woidd not 
“ bo good evidence to satisfy the Statute of Frauds.” Lord 
Abinger was of a different opinion; he said, “ I havo pui'posely 
“ avoided ” (A e. in his judgment delivered previously to that 
of Paike, B.) “ giving any opinion about the question of the 
“ bought and sold notes; but I desire it to be understood 
“ that I adhere to the opinion given by me, that when the 
“ bought and sold notes differ materially from each other, 
“ there is no contract unless it be shown that the broker’s 
“ book was known to the parties.” 

The dicta of these two learned Judges are worthy of the 
more attention, because though the case did not call for 
a judgment upon the point, it seems that the contradictory 
opinions there expressed had been deliberately formed and 
long entertained. It nlay be remarked, however, that upon 
this occasion Mr. Baron*Parko’s account of the second trial of 
Hawes v. Forster (a) is at variance with the report usually 
received en very good authority. 

If the report of Hawes v. Forster (a), in the Beports of 
Moody and Robinson, be correct, that ease can scarcely have 
been decided by the finding of the jtuy that the broker’s 
notes were evidence of a now contract substituted in lieu of a 
previous binding contract entered in the broker’s book, for 
the evidence was that the broker could not tell which was 
first written, though it was all on the same day. It is not 
inconsistent with the terms of the report that the evidence 
may have shown that the notes were actually delivered to the 
parties a short time after the entry was signed; yet i£ the 
jury fomid a substitution of a contract on that ground, it was 
a somewhat subtle verdict, and the point, if left to them, 
would surely have been mentioned in the report. According 
to the report, the evidence was all on one side, and “ several 
“ of the most eminent merchants in the city all concurred in 
“ declaring that they had never known any instance where 
“ the broker’s book had been referred to, and that they 
“ always looked to the bought and sold notes as the eontiuct.” 


{a) Hawes v. Forster, 1 M, & B. 368. 
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And the question was left to the jury in these terms;— 
“ Which according to the usage of trade in this city has been 
“ the binding contiuet, the broker’s book, or the bought and 
“ sold notes. If the evidence has satisfied you that aeeord- 
“ ing to the usage of trade the bought and sold notes are the 
contract (and the evidence adduced before you to show 
that they are so considered, has not boon met by any con- 
“ tradictory oviclenco from the other side), then you will find 
“ your verdict for the plaintifis.” 

“ Verdict for the Plaintiffs.” 

This differs very materially from the statement reported to 
have been made by Mr. Baron Parke, in Tliornion v. C]iarles(^u)^ 
as it is submitted that this is not a “ finding by the jury that 
“ the bought and sold notes were ovMonce of the contract on 
“ the ground that those documents Kaviog been delivered to 
“ each of the parties after the signing of the book, constituted 
“ evidence of a new contract made between them on the 
“ footing of those notes; ” but a direct findiug of a mercan¬ 
tile jiuy under the direction of the Chief Justice, that the 
entry in the broker’s book is not, according to usage, the 
contract. 

If it could be shown that by the general law merchant a 
broker was bound to make an entry in his book, and that by 
the law merchant such an entry was the record of the contract 
between the parties, it might come to bo a question whether 
the custom of England to disregard the book was to prevail 
against the general law merchant; but I have not found any 
indications of such being the general law merchant (5). 


{(i) Thornton v. Charles, 9 M. & W. 802. 

(b) Tliere liaa not come to my notice any passage in tlio old Ficncli or civil law 
to show that such a book was recognised in their law, but I have made too little 
search to be able to rest on this as allbrding a presumption that it was not a 2 ‘)art 
oi the law merchant. TLe Dutch andJLtalian law mi^ht juobahly atluid more 
asbistance, but I am ignorant of those languages. In Van der Linden’s Law of 
Holland, by Henry, p. 565, it is said, that the brokers of Amsterdam are “bound 
to keep a proper register of all their transactions, to serve as ]pi*oof in case of dis¬ 
pute.” Loid Tenlerdcn, however, in Goom v. 4Jlalo (6 B. & C. Ill), seems to con¬ 
sider tliib a mere municipal regulation. 

The Code Hapoleon is very precise in its directions as to the books of brokers, 
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If there he any decision in the English reports that the 
broker’s book is by the law merchant or by cnstom evidence 
betrween the parties, it has escaped my notice. There are, 
no donbt, many dicta to that effect entitled to much respect, 
but no actual decision. The inconvenience of the doctrine is 
well pointed out in Goom v. Aflah (a ): it makes the terms of 


but not more so tlian with regard to tliose of other traders, (as may be seen by the 
extract printed below); and there seems no fair inference to be drawn one way or 
the other from a system so radically different from our customs, both of trade and 
law,, It is difficult to say, whether an English merchant who was compelled to 
submit his stock-book, journal, and the iirivate book of his household expenses, 
once a year, to be examined by the Mayor and Recorder or a Master in Chancery; 
or an English lawyer, required to give credence to traders’ books as proof of what 
was stated in them, would be most inclined to resent the order as unnatural. 

Code de Commerce, Livre L, Titre deicxieme,—Du Liwes de GommerceJ^* 

8. Tout commer^ant est tenu d’avoir im livre journal qui jour par jour 

ses dettes, actives et passives, xes operations de son commerce, ses negociations, 
acceptations, on endossemens d’effets, et gencralement tout ce qu’il regoit et paie, 
a quelque titre que ce soit; et qui enonce mois par mois les soinmes employees a 
la deponse de sa maison : let tout independamment des autres livres usites dans le 
commerce, mais qui ne sont pas indispensables. 

II est tenu de mettre en liasse les lettres missives qu’il revolt, et de copier sur 
un registre celles qu’il envoie. 

9. II est tenu de fair, tons les ans, sous seing prive un inventaire de ses effets, 
mobiliers et immobiliers, et de ses dettes actives et passives, et de le copier annee 
par ann6e sur un regislre special k ce destind. 

10. Le livre journal et les livres des inventaires seront paraphes, et vis4s une fois 
par annee. 

Le livre de copies des lettres ne sera pas soumis a cette formalite. 

Tons seront tenus par ordre de dates sans blancs lacunes, ni transports en 
marge. 

11. Les livres dont la tenue est ordonnee par les art. 8 et 9, ci dessus, seront 
cotes, paraphes, et vises, soit par un des juges des tribunaux de commerce, soit par 
le maire, on un adjoint, dans le forme ordinaire et sans frais. Les commer^ans 
seront tenus de conservei ces livres pendant dix ans. 

12. Les livres des commerce regulierement tenus peuvent etre admis par le jiige 
pour faire lueuve entre coninier 9 ants pour faits de commerce. 

13. Les livres quo les individus faisants le commerce sont obliges de tenir, et 

pour le(piels ils n’auront pas observe les fornialites ci dessus prescrites, ne pourront 
etre represeutes, ni faire foi en justice au profit des ceux qui les auront tenus sans 
prejudice de ce qui sera regie au livre de Eailletes et Banqueroutes. * * 

^ 84. Les agens de change et courtiers sont tenus d’avoir une livre revetu 

des formes prescrites par Tart 11. 

Ils sont tenus de consigner dans ce livre, jour par jour et i^ar ordre de dates, 
sans ratures, inteiiignes, ni transpositions, et sans abbreviations ni chiffres,'^toutes 
les conditions des ventes achats assurances, negociations, et en general de toutes les 
operations faites par leur niinistSre. 

(a) Goom v. Aflalo, 6 B. & 0. 117. 
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the contract “ depend upon a private act of ■which neither 
of the parties would be informed.” 

The question, however, must remain very doubtful until 
there is a decision of a Comd of Error on the point, for the 
judgment of one of the Courts below scarcely outweighs 
Mr. Baron Parke’s strongly expressed opinion. 

[In Toionend v. Draheford (a), in 1843, at Nisi Prius the 
bought and sold notes differed, and there A 7 as an unsigned 
entry in the broker’s book. Lord Denman, C. J., nonsuited 
the plaintiff, and it is clear, from his reference to Halves v. 
Forster (b), that he was still of opinion that the bought and 
sold notes were the contract, although he considered that if 
nothing but a signed entry in the book was in evidence the 
Court must adopt it. 

The difficulty of deciding these points may be gathered 
from the considered judgments of L»rd Campbell, C. J., and 
Erie and Patteson, J.J., in Sievewright v. Archibald (c), in 
1861. The simple facts of the case appear sufidciently from 
the judgment of Erie, J., which contains a most masterly 
statement of his views. 

He said :—“ In this ease it appeared, by the evidence of 
“ the broker at the trial, that he agreed 'with the defendant 
“ to sell to him 500 tons of Dunlop’s iron; that the Dunlop’s 
“ iron was Scotch, that he delivered to the defendant a 
“ bought note, in which the thing bought was named Scotch 
“ iron, and to the plaintiff a sold note, in which the thing 
“ sold was named Dunlop’s iron: and it further appeared 
“ that the defendant had repeatedly admitted tlie existence 
“ of bome contract by roquostiug the plaintiff to release him 
“ therefrom upon terms. 

The plaintiff had declared for not accepting Dimlop’s iron: 
“ but, on the defendant j)roducing the bought note, so that 
“ it was in evidence, and, objecting that there was no con- 
“ tract because the bought and sold notes varied, the plaiutift' 


(a) Tnvmend v. Umltfoid, 1 Car. & Kir. 20. 

(h) Hmm Y. Fmiter, 1 M. & E. 3C8. • 

(() nmtwivjhtv. Aicli%baW, 17 Q. B. 10.3 ; 20 L J. Q B. 529. 
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“ tlien contoudecl that the defendant had ratified the conti’act 
“ expressed in the bought note sent to the defendant. The 
“ declaration was then amended to agree with the bought 
“note; and the jury found their verdict for the plaintiff, 
“ and that the defendant had ratified the contract alleged in 
“ the amended declaration.” 

He continued, “ I would observe that the question of the 
“ efiect either of an entry in a broker’s book signed by him, 
“ or of the acceptance of bought and sold notes which agree, 
“ is not touched by the present case. I assume that sufficient 
“ parol evidence of a contract in the terms of the bought 
“ note delivered to the defendant has been tendered, and 
“ that the point is, Whether such evidence is inadmissible 
“ because a sold note was delivered to the plaintifi ? in other 
“ words, WTiother bought and sold notes, without other 
“ evidence of intention, iire by presumption of law a contract 
“ in writing. I think they arc not. If bought and sold 
“ notes wMch agree are delivered, and accepted without 
“ objection, such acceptance without objection is evidence 
“ for the jury of mutual assent to the terms of the notes: 
“ but the assent is to bo inferred by the jury from their 
“ acceptance of the notes without objection, not from the 
“ signature to the miting, which would be the proof if they 
“ constituted the contract in writing.” He then went on to 
point out that the form of the instruments is strong to 
.diow that they arc not intended to constitute a contract, 
and said (a): “It is clear also that, if, according to the 
“ opinion of the witnesses, there is a right to return the note 
“ if contrary to instructions, the keeping of the note makes 
“ it binding, and not the signatm-e. The govei-ning principle 
“ in respect of contracts is to give cfiect to the intention of 
“ the parties; and, where the intention to contract is clear, 
“ it seems contrary to that principle to defeat it because 

bought and sold notes have been delivered which disagree. 
“ They are then held to constitute the contract only for the 
“ purpose of annulling it. 


(a) Page 111. 
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“ It scorns to me therefore that, upon principle, the mere 
“ delivery of bought and sold notes does not prove an inten- 
“ tion to contract in vriting, and does not exclude other 
“ evidence of the contract in case they disagree.” After 
rovie^ving most of the reported cases, ho proceeded, “ !Prom 
“ this review I gather that, in the greater number of the 
“ cases, the doctrine, that bought and sold notes arc the sole 
“ evidence of the contract, is not recognised, nor was the 
“ point decided that other evidence of the contract and of a 
“ compliance with the statute is inadmissible, if bought and 
“ sold notes have been delivered which disagree.” Erie, J., 
was of opinion that the other evidence in this case, viz., the 
evidence of ratification, was sufficient to show that the bought 
note expressed the contract between the parties. He was 
further of opinion that there was not any substantial variance 
between the notes. * 

That which Erie, J., actually decided was that the bought 
and sold notes wore not the only evidence of the contract. 
It does not seem too much, notwithstanding the early passage 
in the judgment relating to the broker’s book which has been 
sot out, to assume that he would have held that the note in 
the broker’s book was not the only evidence admissible. If 
that bo the true effect of the judgment, the extent to which 
the broker is the agent in common of both parties can be 
little more than to make a binding contract, subject to the 
approval of his principals; a mere agent to register a proposed 
contract. 

If a broker makes a contract which he was not authorised 
to make, and signs a meniorandmn and bought and sold notes 
of such a contract, the person who employed him may show 
that the broker was not his agent for the pinposc of making 
that contract. If the broker acts within his authority, and 
makes a contract which he was authorised to make, and then 
proceeds to make a memorandum in his book, and signs 
bought and sold notes which agree, no question can arise. 
If, however, the book and the bought and sold notes differ, 
then if these documents are to be looked upon merely as 
evidence but not the only evidence of what the contract was, 
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tliore seems to be no reason vrhy evidence sbonld not be 
given to show wbicb of tbem truly sets out tbe contract. 

If either party has accepted a note without making any 
objection to its terms, that would bo strong evidence against 
him that that note truly set out the contract which ho 
believed himself to have made, and if the other party at the 
trial relies on that note also it seems to be merely a 
question of eridenco whether ho has done so all along, or has 
shifted his ground for the pm’pose of the action. If it can 
be shown that he at first treated his own note as the correct 
one, then the parties wore never ad idem, and there is no 
evidence that there ever was a contract. 

The view which was taken by Patteson, J., in SievetorigM 
V. Archibald {a), was that the bought note was merely a state¬ 
ment or representation to the buyer of what he, the broker, 
had done for that person, and was not a memorandum signed 
for the purpose of binding him. 

He then went on to say that ho could not doubt that if a 
broker makes a signed entry in his book, “notwithstanding 
“ eases and dicta apparently to the oontraiy, such memoran- 
“ dum would bo the binding contract on both parties.” But 
that in this case there was no signed entry, and therefore if 
there was a memorandum at all it must be either both the 
notes or one of them: That neither by itself can be so re¬ 
garded, and that on this point all that was decided in Hawes 
y. Forster (b) was that if one only was produced, the other 
would be assumed to bo the same until it was shown not to 
bo. Therefore, if there was a memorandum at all, it must be 
both notes, and as, in his opinion, they differed, there was no 
evidence of any contract. 

Tins judgment seems open to this remark, that although a 
note at the time when it was sent to the buyer or seller was 
a mere statement to him by the broker of what ho had done, 
yet if both parties subsequently assent to the terms of that 
note, there docs not seem to bo any reason why it should not 
bo regarded as a memorandum of the contract. 


(n) Biov^wi Itjld Atththnld, 17 Q B. 103 ; 20 L. S, Q. B. 529. 
(6) Haves V. Forster^ 1 M. & E. 3g8. 
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Lord Campbell’s view (a) was that tbore was no evidence 
of ratification of the bought note by the defendant. That the 
entry in the broker’s book, if there is one, is the binding 
contract between the parties, and that a mistake in the 
bought or sold note would not aficct its validity. That a 
long series of eases had established that where there was no 
entry in the broker’s book, the bought and sold notes were 
the evidence of the contract, provided there was no substantial 
difierence; but if there was that difference there was no evi¬ 
dence of any contract. And that in this case there was a 
substantial difference. 

This judgment is in most respects of the same effect as 
that of Patteson, J., but it is very difficult to say to what 
extent it differs from that of Erie, J. The aim of the judg¬ 
ment of Erie, J., was to point out that evidence of ratification 
of one note was admissible. Lord Campbell begias his judg¬ 
ment by stating that there was no evidence of ratification. 

It was formerly a matter of doubt whether an action could 
be brought on one note only.] 

In Henderson v. Barneivall (b\ in 1827, the Coui’t of Ex¬ 
chequer evaded the question by what seems an odd decision 
on a question of fact. Eowland Eoseoe was a broker in 
Liverpool; his brother William was his salesman and clerk. 
The clerk, WiUiam, did the actual broker’s work in this sale, 
but the sold note on which the plaiutiff relied was signed by 
the master, Eowland, and the Exchequer decided that the 
clerk was the broker, and his master a mere stranger. The 
general understanding of men is, that an order given to a 
trader’s clerk is given to the master, and that work done by 
the clerk is done for the master. It is evident from the facts 
that both Eowland and WilHam viewed the transaction in 
that light, but the Exchequer did not. 

[In the ease of Crofls v. Par ton (c), in 1864, the defendant 
called on the brokers and asked them k) purchase irou for 

him, leav'ing it to them to settle the price. At this time the 

• _____ 

{a) Wliicli Wliiteman, J, had lead and concuired in. 

Qj) HtiLde)^on v. Banmrall, 1 Y*6o J 387. 

(() Gio/ts V. Paiton, 16 C. B. K. S. 11 ; 33 L. J. C. P. 189, 
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brokers bad already bad instruetious from tbe plaintiff to 
soli iron for bim. Tbe brokers sold tbe plaintiff’s bon to 
tbe defendant, and sent notes to both parties. 

Tbe note sent to tbe defendant was tbe sold note, in these 
terms;—“ Sold to S. Parton, Esq., on account of principals,” 
&c., signed by tbe brokers. 

Tbis note, on being produced by tbe defendant, was put in 
evidence by tbe j)laintift‘, wbo did not produce tbe bought 
note, nor was it called for. No entry in tbe broker’s book 
was put in. It was contended for the defence that the sold 
note only was in evidence, whereas both notes should have 
been put in. But tbe Court, consisting of Erie, C. I., Wil¬ 
liams, Keating, and Willes, J., held that tbis was a sufficient 
memorandum.] 

Tbe point is, however^ much connected with another, on 
which there is some authority, namely, whether a principal 
has in general a right to refuse to receive, or bo bound by a 
contract delivered to bim by a broker whom be has employed 
in the ordinary manner. If the principal has a right on 
receipt of the note to return it and repudiate the contract 
altogether, it is manifost that there is no absolute contract 
until be has either adopted the contract by retauung a note 
delivered to bim, or waived bis right to have an opportunity 
to return tbe note, and so repudiate tbe contract. The 
objection in such cases is not that there is no sufficient 
memorandum of the contract to satisfy the Statute of Erauds, 
but that there is no contract at all, for the authority of the 
broker in such cases is merely to negotiate a bargain and 
propose it to bis principal, wbo is to be boxmd by it unless be 
dissents. Till, therefore, tbe proposal is expressly or tacitly 
accepted, tbe contract is not made. 

Proof has in some cases been given of a usage in London, 
by which the principals bax^c a right to retmm tbe broker’s 
note within twenty-fom' hours, "and so to refuse to be bound 
by the contract. 

In neyman v. Xeale («), in 1801), the defendant seems to 


(a) Hey man v. XtaUj 2 Camp. 337, aate^ p. 92. 
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have relied on this usage as a part of the lav merchant, not 
requiring proof. In that case the broker seems to have had 
express authority to make the contract, and Lord Ellon- 
horough is reported to have used terms that may have borne 
reference to the peculiar circumstance of the broker’s 
express authority, but vhich certainly seem to have been 
expressed generally to the effect that no such custom vas 
paid of the lav. 

In Modgson v. Davies (a), in 1810, there had been bought 
and sold notes delivered for the sale of tobacco, payment to 
be by bill. Live days aflervards the defendant, vho vas 
the vendor, refused to proceed vith the contract. The 
defence vas, that the person vho sells goods by a broker 
reserves to himself the pover of ratifying or rejecting the 
contract, as he shall be satisfied vith the credit of the 
purchaser. The special jury said, ?hat unless the name of 
the pxu’chaser had been previously communicated to the seller, 
if the payment is to be by bill, the seller is alvays under¬ 
stood to reserve to himself the pover of disapproving of the 
sufficiency of the purchaser and annulling the contract, but 
that ho must exercise that pover more promptly than the 
defendant in this case had done. 

This finding of the jury, it is to be observed, is limited in 
terms to the case of a vendor upon credit, and seems to give 
him a reasonable but uncertain time to exercise his option. 

In Humphries v. Carvalho (5), in 1812, it is said that 
evidence vas given that it vas the custom of trade for cither 
pai-ty to return the contract note if he disapproved of it 
vithin tventy-four hours. This custom, if it cxibted, vould 
have had some bearing upon the merits of that cause, but as 
it vas irrelevant to the point on vhich the case is reported, 
the accuracy of the reporter’s statement cannot be depended 
upon. 

In Haioes v. Forster [c), at the second trial, in 1834, 


{a) Uodqson v. Davies^ 2 Cjjnip. 531. 

JTumphtes y. Oariallw, 16 East, 45, 
(c) Hawes v. Foister^ 1 M. & R. 368* 
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evidence was given by some eminent merchants “ that if the 
“ broker’s bought or sold note, as the case might be, were 
“ not consonant with their directions to the broker they 
“ returned it.” This seems to be nearly the same thing as 
the statement in Humphries t. Carvalho (a), and is open to 
the same remark. It had a bearing on the question then at 
issue, and is therefore of some weight; but as it was 
rather collateral to it, there is not any reason to look upon 
cither the evidence or the report as minutely accurate. 

\lu Thompson y. Gardiner {l)\ in 1876, a broker was em¬ 
ployed by the plaintifE to sell for him. Ho delivered notes to 
both buyer and seller, but he signed the one given to the seller 
only. The defendant kept his note for two or three weeks 
and then repudiated the contract. Brett, J., delivering the 
Judgment of the Court u;^iolding the verdict for the plaintiff, 
said, “ The authorities are conclusive to show that the broker 
“ acting for one of the contracting parties, making a con- 
“ tract for the other, is not authorized by both to bind 
“ both. But the broker who makes a contract for one may 
“ bo authorized by that person to make and sign a memo- 
“ randum of the contract. That has frequently been held. 
“ The question here is whether there was any evidence that 
“■ the broker was so authorized.” And Brett, J., was of 
opinion that there was ample evidence that the defendant had 
recognized the broker’s authority to sign for him (c).] 

In all eases to which such a custom applies it is evident 
that the broker has no primd fade authority to malce a 
contract, and when there is but one contract note delivered 
there must bo somethmg proved beyond the mere existence 
of the relation of broker and principal between the broker 
and the pai'ty who has not received and retained the note, 
or else there is no proof of a contract on his part. And 
when there is independent proof that the principal did in fact 
enter into a parol ftontract to -the same effect as that con- 


(a) Humfiliries v, Carvalho^ 16 East, 43. 

(h) Thompson v. Gardiner, 1 C. P. I). 777. 

(c) See also Moore r. Gamplell, 10 Ex. 323; 26 L. J. Ex. 310. 
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tained in the note, it •would seem to roquiro extraneous 
proof to show that he authorized the broker to sign a contract 
for him without delivering a note to himself. And at all 
events he could not be taken to give the broker fvima fade 
authority to sign anything but a memorandum of the contract 
actually made, and consequently it would be open to him to 
show that the note was not a memorandum of the true 
contract. In the case of Pitts v. BecUett (a), in the sittings 
after Trinity Term, 1846, the Exchequer is said to have 
decided on these principles, but giving them rather a more 
extensive application. That was an action for not accepting 
goods. The parties had been brought together by a Liver¬ 
pool broker and had made a bargain personally. The broker 
afterwards rendered the plaintiff a sold note signed by the 
broker, describing the sale as uhquahfiod. He did not 
render any bought note. The defence was, that the real 
contract was one with a waixanty which was not complied 
with, and the jury found that such was the fact. The case 
took a double shape. Was there evidence to satisfy the 
Statute of Frauds, there being only one note, and was that 
note a 'written contract, so as to preclude the parties from 
giving evidence of terms not contaiaed in it ? Cresswell, J., 
at Nisi Prius, at Liverpool, directed the juiy to find for the 
defendant, but reserved both points, and the j)laintiff obtained 
a rule nisi to enter a verdict for him, which was afterwards 
discharged. 1 was not present at the argument in Bane, 
but I am informed that the Court said that a broker had in 
no case prinici facie authority to do more than to negotiate 
the contract and write down the terms of the contract 
actually made; and that, consequently, at all events this note 
signed by him was not within his authority (5). 

It had previously been decided at Nisi Prius, once by 
Lord Ivcn 3 mn(c), in 1794, and once by Parke, J. (f/), in 


(<*) Pith V. Ikdett, 13 M. & W. 743 ; 14 L. J. E\. 3.-)8. 

(&) See also SieiGwrifjht v. A'^thibald, 17 Q. B. 103 ; 20 L. J. Q. 13. 529 ; Hey- 
iroith V. Kmqhi^ 17 C. B. N. S. 298 ; 33 L. J^C. P. 298, 

(0 The East IndicMo. v. Hendnj^ I Esp. 112. 

{(1) Hoisfall Y. Fauntleroy, 10 B. & C. 755. 
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1830, that a broker employed to purchase at an auction, had 
no apparent authority from his principal to do anything more 
than purchase the particular article mentioned by his prin¬ 
cipal on the terms brought to the principal’s notice. The 
decision in Pitts v. Becicett (a) seems to extend the principle 
of these cases. But it cannot extend to eases where the 
broker is entrusted with any token of authority to make a 
contract: as for instance, when he is entrusted with the 
custody of the goods or delivery orders: or perhaps, where 
he is permitted to have the samples, though that must 
depend on the light in which merchants view the possession 
of the samples. 

[In the case of HeywortJi v. Knight (h), in 1864, which was 
an action for not accepting a cargo, the defendant had by 
letter authorised his brokers to buy for him on certain terms: 
his brokers then wrote to the plaintiffs brokers making an 
offer in terms which differed from their authority, but which 
the Court considered to be in substance the same. This offer 
was accepted. The bought and sold notes which were then 
drawn up did unquestionably differ from the accepted offer. 
The declaration was founded on the terms of the authority 
and not on the notes. The Com’t upheld the verdict for the 
plaintiff, being of opinion that it was competent to him to 
bring an action on the contract disclosed by the letters. 
Erie, C.J., said, “ Something was said by Mr. MelHsh about 
“ the letters not constituting a binding contract between the 
“ parties, because a more regular and extended contract was 
“ contemplated {c). That notion, however, is totally at 
“ variance with the law as laid down by many eases in the 
“ Court of Queen’s Bench, whore the broker’s book has been 
“ allowed to bo resorted to for evidence of the contract, 
“ though the parties intended to contract by means of bought 
“ and sold notes, where there has been a variance between 
“ those documents '^{d). Perhaps it may be suggested that 


{a) Pitts V. Bechetx, 13 M. & *743; 14 L. J. Ex. 358. 

(5) Eeijworth v. Knight, 17 C. B. N. S. 298; 33 L. J. C. P. 298. 

(c) See Lewis v. Brass, 3 Q. B. D.*667. 

(cl) Willes, J., in this case dissented from tlie opinion of tlie majority of the 
Judges in Gowie v. Eemfry, 6 Moo, P. C. 0. 232. 
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in tlie above important passage the expression “ intended to 
contract” may be read as “intended to evidence the con¬ 
tract.” 

It ■would seem from these very conflicting authorities that 
it is stm a matter in doubt whether any document can be 
said to be the memorandum of the contract. Mr. Benjamin 
deduces («) certain propositions from thorn, the first one being 
that the signed entry in the book eomtitutes the contract, the 
second one is that the notes do not constitute the contract, 
the third and fomth ones being that both or either note may 
satisfy the statute. What precise meaning the word con¬ 
stitute here has, it is difficult to see. A writing cannot, 
strictly speaking, constitute a promise, although it may bo 
the best evidence of it. 

Erie, J., ill his very learned anJ powerful judgment de¬ 
livered in Sievewright v. Architial^ (b), drew attention “to 
“ the distinction between evidence of a contract, and evidence 
“ of a compliance with the Statute of Frauds. The question 
“ of compliance with the statute docs not arise untU the 
“ contract is in proof. In case of a written contract the 
“ statute has no application. In case of other contracts 
“ (*>. unwritten ones), the compliance may be proved by 
“ part payment, or part delivery, or memorandum in -writing 
“ of the bargain. Where a memorandum in writing is to be 
“ proved ns a myvpliance with the statute, it differs from a 
“ contract in -writing, in that it may be made at any time 
“ after the contract, it before the action commenced; and any 
“ number of memoranda may be made, all being eqxially originals^ 

This very significant passage iE it does not suggest seems, 
to say the least of it, to be consistent with the view that 
where there are several memoranda in existence differing 
from each other and all pui’porting to bo memoranda of the 
contract, it is a matter of evidence which of them, ff any, is a 
memorandum of the contract which th^ parties intended to 

enter into.] 

• ■* 


(rt) 2nd ed^ Benjamin on Sales, 221. 

[h) Sieuicnqlit V. Archibald, 17 Q. B, 107 ; 20 L. J. Q. B. 529. 
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Parol variaUons of Written Contracts. 

[WTien a contraot, ■wMoh must be in -writiag under tbe 
Statute of Frauds, bas been entered into in writiog, it occa¬ 
sionally happens that the parties verbally agree to some 
alteration in it, or in the mode of carrying it out. 

If any disagreement shoxdd arise in carrjdng out the altered 
contract, neither party can bring an action on the verbally 
altered contract, where the alteration should have been evi¬ 
denced by writing to be valid. As Lindley, J., said in 
Hichnan v. Haynes (a), in 1875, “Neither a plaintiff nor a 
“ defendant can at law avail himself of a parol agreement to 
“ vary or enlarge the time for performing a contract previ- 
“ ously entered into in writing, and required so to be by the 
“ Statute of Frauds.” 

It becomes a question then whether cither party can bring 
his action on the original contract. 

"Where the original contraot has been rescinded neither 
party can avail himself of it, and in these cases of parol 
variations the defendant’s argument has frequently been that 
the original contraot must be taken to have been rescinded 
by the parties when they entered or thought they were 
entering into a substituted contract. 

Where another contract can be proved to have been sub¬ 
stituted for the original, as where both were in writing, it is 
probably a matter of law that the parties intended to rescind 
the original, but where no substituted agreement by which 
the parties bound themselves can be proved, it is a question 
of fact whether the parties did intend to rescind it when they 
entered into, or rather intended to bind themselves by, a 
substituted contract. 

There does not seem to be any doubt that a contract which 
must be in writiqg may be rescinded verbally (h). If the 
original contract has not been rescinded either party may 


(а) Hichnan v. Haynes, L. E. 10 C. P. 598; 44 L..J. 0. P. 368. 

(б) Goss V. Lord Nugent ^ 6 B. & Ad, 65, 
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bring Ms action on it provided be can show bis readiness and 
willingness to perform it. 

In several of the following cases tbore bas been a request 
by one party to postpone delivery, and it bas been urged in 
argument tbat tbe agreement to postpone amounted to a sub¬ 
stituted contract tbe same as tbe original in all respects 
except as to tbe time of delivery; but this is not necessarily 
nor usually tbe case. Sucb an agreement generally amounts 
to nothing more than a license by one party to tbe other to 
depart in tbat particular respect from tbe terms of tbe agree¬ 
ment, and is not a contract at aU. 

In Guffy. Penn (a), in 1813, tbe defendant agreed to buy 
bacon of tbe plaintiffs, to be delivered in certain quantities 
on certain days. After some of tbe deliveries had been 
made tbe defendant represented to the plaintiffs tbat tbe sale 
of bacon was dull and requested them not to press it on him, 
and they assured Mm they would not, and consequently they 
postponed tbe deliveries. Eventually tbe defendant refused 
to accept any. And when the plaintiffs brought their action 
for not accepting it was argued for the defendant tbat tbe 
plaintiffs were suing on a contract which was a parol varia¬ 
tion of a written contract, or was a parol contract substituted 
for a written one, in wMcb ease it would be void under tbe 
statute, for there bad been neither a part acceptance nor a 
part payment. But Lord Ellenborough, O.J., overruled both 
objections, and the Court upheld tbe verdict for tbe plaintiffs. 

In Stead v. Dawler (h), in 1839, tbe plaintiff agreed in 
writing to buy of the defendants a sloop-load of bones to be 
delivered on tbe 20th to the 22nd. Some days afterwards 
the plaintiff’s broker pointed out tbat the 22nd was a Sunday, 
and asked tbe defendants if they would deliver all tbe bones 
on tbe 21st. The defendants said‘You bad better say tbe 
23rd or 24tb.’ Tbe price of bones having risen they were 
not sent. Lord Denman, C. J*., delivering the judgment of 
the Court said tbat tbe question was mainly one of fact, viz.. 


^{a) Cliffy, Penn, 1 M. & S. 21. 

[h) Stead v. Dawler, 10 A. & E. 57. 
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did the parties intend to substitute a new contract for the 
old one, the same in all respects except those of the day of 
doHveiy and payment. The Court being of opinion that they 
did, ordered a verdict to be entered for the defendants. 

This case vras considered to have overruled Guff'v. Penn(a), 
but is itself very doubtful law. 

In Marshall v. Lynn (5), in 1840, the defendant contracted 
in writing to buy of the plaintifi a quantity of potatoes to be 
shipped on board the plaintiffs brig. The Kitty, on her 
arrival at Wisbech the next time. On her arrival there, 
the defendant’s son requested that she might first go to Lynn 
and from there take a cargo to London and then return to 
Wisbech. The plaintiff sent her accordingly. When she 
had returned to Wisbech and the plaintiff offered to load her, 
the defendant refused to take the potatoes. The plaintiff 
was non-suited on the g?ound that Jhis was a parol variation 
of a written contract and was not binding. 

It appeal’s to have been considered in some of the pre¬ 
ceding cases that the parol variation to raise a presumption of 
rescission must have been an essential part of the contract. 
Parke, B., said that this was unnecessary, for that ‘‘ every 
“ part of the contract in regard to which the parties are 
“ stipulating, must be taken to be material.” 

Baron Parke, approved of Stead v. Dawber (c), but it 
seems pretty clear that Stead v. Lawler [c) was wrongly 
decided, and is distinguishable from Marshall v. Lynn (h). 

Goss V. Lord Nugent (d), in 1840, established in the case 
of a contract relating to an interest in land that if the original 
contract be varied and a new contract as to any of its terms 
substituted in the place of it, the new contract cannot be 
enforced unless it be also in writing. 

In Moore v. Camphell (e), in 1854, the contract note on 
which the action was brought for not delivcrmg, stated that 


(ft) Cuff-7. Penn, 1 M. & S. 21. 

(h) Marshall v. Lynn, 6 M. & W. 109 ; 9 L. J. Ex. 117. 

(c) Stead V. Dawler^O A. & E. 57. 

[d] Goss V. Lord Nugent, 5 B. & Ad. 65. 

(c) Moore v. Camphell, 10 Ex. 323 ; 26 L. J. Six. 310. 
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lie delivery of tlie hemp was to he from the quay. When 
the defendant informed WiLks, the plaintiff’s agent, that the 
hemp had been put on the quay, Wilks requested that it 
might be warehoused on the plaintiff’s account, which was 
done. Wnks then told the defendant to draw on the plaintiff 
for the hemp as soon as he was in a position to transfer it. 
Owing to a difference about the quantities, Wilks refused to 
give the defendant the plaintiff’s acceptances. It was 
argued for the defendant, who had resold the hemp, that a 
verbal contract to deliver from the warehouse had been sub¬ 
stituted for the written contract to deliver from the quay, 
and that the written contract was therefore rescinded. 
Parke, B., said, “Wo do not think that this plea was proved 
“ by this evidence. If a new valid agreement substituted 
“ for the old one before breach would have supported the 
“ plea, we need not enquire, for the Agreement was void.” 

In Noble v. Ward (a), in 186G, the defendants on the 12th 
of August contracted to purchase goods from the plaintiff to 
be delivered within stated times. On the 18th they entered 
into another contract in writing for the purchase of goodn to 
be delivered and paid for within stated times. On the 27th 
the parties verbally agi-eed that the contract of the 12th 
should be cancelled and the time for delivery and payment 
under the contract of the 18th should be extended. The 
defendants eventually refused to take the goods. And it 
was argued for them that the contiact of the 18th was 
rescinded by the substitution of that of the 27th, which wns 
admitted to be invalid. At the trial the plaintiff was non¬ 
suited on this ground. On the motion for a new trial, wliioh 
was granted, Bramwell, B., delivering a judgment which 
was concurred in by the other judges, was of opinion that 
the contract of the 18th was not in fact rescinded. The 
Exchequer Chamber affirmed this judgment—Willes, J., 
saying that at least it was a question for •the jmy whether 
the parties did intend to rescind it. It had been argued 


(a) NohU V. Wmd, L. R. 1 Ex. 117; L E. 2 £x 135; 35 L. J. Ex. bl ; 30 
L J. Ex. 91. 
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for the defendants that a parol contract varying the teims of 
a ■written one, ■which 'would have operated as a rescission of 
the -written one had it been in 'writing and therefore vaKd, 
would so operate although invalid, not bemg in writing. 
But the Courts were of the contrary opinion. 

There is nothing in the 17th section to show that a -written 
oonti'act -within that section may not he rescinded by express 
verbal agreement. And where the Court can talce notice of 
the fact that a valid conti-act has been substituted that may 
raise a presumption in law that the parties intended the 
earlier contract to bo rescinded, but where no valid agree¬ 
ment to substitute a contract can be proved, the ground for 
such a presumption is gone. 

In Ogle v. Earl Vane (a), in 1867, it was contended that 
the plaintiff was in fact suing for the breach of a verbal 
agreement to deliver at «a date later than that fixed by the 
original agreement. The defendant had contracted to 
deliver iron to the plaintiff not later than July. In conse¬ 
quence of an accident to his furnaces the defendant was 
unable to deliver by that time, and a correspondence took 
place in which the plaintiff pressed for delivery. Eventually 
the plaintiff bought in against the defendant at an advanced 
price in the following February. Blackburn, J., said that 
the effect of the negociations was, not that the plaintiff had 
substituted any new contract for the old one, but in order 
to suit the defendant’s convenience had said, “ ‘ I’ll wait, 
“ but I do not bind myself to wait.’ This distinction 
“ between waiting and not binding one’s self to wait, is 
‘‘ the same as that between a mere license and a contract; or 
“ as that between gmng time to principal by mere forbear- 
“ ance, and binding one’s self for a good consideration to 
“ give time, in which latter case only is the surety released. 
“ The question in such oases being, ‘ Have you ever bound 
‘‘ yoiu’self ? ’ ” the Co-urt hold that the plaintiff was 


[a) Ugh V. Ead Vaw, L. E. f Q. B. 275 ; L. B S Q. JB. 272 ; 36 L. J. Q. B. 
175 , 37 L. J. Q. B. 77. 
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entitled to recover; and was affirmed in the Exchequer 
Chamber (a). 

In The Leather Cloth Co. v. Hieronimiis (h), in 1875, the 
defendant verbally contracted to buy goods from the plain¬ 
tiffs, to be sent from London vid Ostend by Messrs. Gaudet 
Erferes. When the goods were ready for delivery Gaudet 
Er^res had ceased to carry vid Ostend, and the plaintiffs sent 
the goods vid Eotterdam and an invoice to the defendant. 
The goods were lost at sea. In answer to a request for pay¬ 
ment, the defendant wrote in such a manner that the Court 
held there was a sufficient memorandum of the contract to 
send vid Ostend, and there was ample evidence that the de¬ 
fendant had ratified or assented to the change of route. It 
appears to have been argued for the defendant that there was 
a substituted contract, viz., to send vid Eotterdam, and that 
there should have been evidence of it in writing to enablo 
the plaintiffs to succeed. Coekbum, C.J., Blackburn, Mellor, 
and Archibald, JJ., hold not. Blackburn, J., said, “ I 

cannot see why the assent to a substituted mode of per- 
“ forming one of the terms of a contract need be in writing 
“ and may not bo by parol, though the original contiuct 
“ must have been iu vuiting. They are quite different 
“ things; the proof of a substituted contract, and the proof 
“ of a ratification or approval, after performance, of the 
“ substituted mode of performance.” 

In Uichnan v. Iluynci (c), in 1875, the plaintiff in writing 
contracted to deliver to the defendants 100 tons of iron in 
equal instalments in March, April, May, and Juno. The tlneo 
first iustalments Avoro delivered and paid for. In June the 
defendant verbally requested that the Juno delivery might be 
postponed, and in August a coiTCspondcnco relating to a further 
postponement took place. The defendants CA'cntually refused to 
take the iron. It ivas argued for them that the verbal agi'ce- 

_ __ 

(а) See also Tijus v. Rosedah and Feioyhdl Lon Co , in 1873, L. E, 8 Ex. 30o ; 
L. 10 Ex. 195 ; 42 L. J. Ex. ISD ; 44 L. J. Ex. 130. 

(б) The Leather Cloth Co. v. Emonmius^ L. E. 10 Q. B. 140; 44 L J Q B 

54. . 

(c) Ilichnan t. Haygies, L. E. 10 C. P. 598; 44 L. J. C. P. 36S. 
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meat to postpone tlie June delivery -was a good excuse in law 
for not accepting in June according to the original contract, 
and further, that as it was not in writing, it was not a good 
contract to accept after June. The Court, however, was of 
opinion that this was not the substitution of one agreement 
for another, hut merely a forbearance to deliver at the defen¬ 
dant’s request. 

In Plevins v. Downing (a), in 1876, the defendant in June 
bought of the plaintiffs 100 tons of iron, “ delivery, 25 tons 
at once, and 75 tons in July next.” By the end of July 75 
tons had been delivered; there was no evidence of a request 
by the defendants to have delivery of the remaining 25 tons 
postponed till after July: In October the defendants 
verbally requested that they should be sent, but subsequently 
declined to accept them. The Court upheld the verdict for 
the defendant, on the grounds set forth by Brett, J., who 
delivered the judgment of the Court. He said :— 

“ It seems to us, however, that the verdict was rightly 
“ directed to be entered for the defendant. It is true that a 
“ distinction has been pointed out and recognised between an 
“ alteration of the original contract in such cases and an 
‘‘ arrangement as to the mode of performing it. If the 
“ parties have attempted to do the first by words only, the 
“ Court cannot give effect, in favour of either, to such 
“ attempt: if the parties make an arrangement as to the 
“ second, though such arrangement be only made by words, 
“ it can be enforced. The question is, what is the test in 
“ such an action as the present, whether the case is within 
“ the one rule or the other. 

“ Where the vendor, being ready to deliver within the 
“ agreed time, is shown to have withheld his offer to deliver 
“ tdl after the agreed time hi consequence of a request to 
“ him to do so made by the vendee before the expiration of 
“ the agreed times, and wherp after the expiration of the 
“ agreed time and within a reasonable time the vendor pro- 
“ poses to deliver, and the vendee refuses to accept, •the 


(a) Pleiins v. Dmumnj, 1 G. P. D 220 ; 45 L. J*. C. P. 695. 
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“ vendor can recover damages. He can properly aver and 
“ prove that he was ready and willing to deliver according to 
“ the terms of the original contract. He shows that he was 
“ so, bnt that he did not ofier to deliver within the agreed 
“ time, because he was within such time requested by the 
“ vendee not to do so. In such ease it is said that the 
“ original contract is unaltered, and that the arrangement 
“ has reference only to the mode of performing it. But if 
“ the alteration of the period of delivery were made at the 
‘‘ request of the vendor, though such request were made 
“ during the agreed period for delivery, so that tho vendor 
“ would be obhged, if he sued for a non-acceptance of an 
“ offer to deliver made after the agreed period, to rely upon 
‘‘ the assent of the vendee to his request, he could not aver 
“ and prove that he was ready and willing to deliver accord* 
“ ing to the terms of tho original dbntract. The statement 
“ shows that ho was not. Ho would bo driven to rely on 
“ tho assent of the vendee to a substituted time of delivery, 
“ that is to say, to an altered time or a new contract. This 
“ he cainiot do so as to enforce his claim. This seems to be 
‘‘ the result of the cases which are summed up in Hickman v. 
Haynes (a).^’ 


(f() Law Rep, 10 0. P. 598. 
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WHAT AGHEBMENTK AMOUNT TO A BARGAIN AND PALE, 
AND WHAT ARB BUT BXBCUTORY. 


CHAPTER I. 

GENERAL RULES TO ASCERTAIN WHETHER AN AGREEMENT 
AMOUNTS TO A BARGAIN AND SALE OR NOT. 

The next question to b*e consitlercd is, wliat are the cii'ciim- 
stances under which a contract (good within the statutes) 
amounts to a bargain and sale of goods, so as to operate as an 
actual sale of them, and when not ? 

This is, properly speaking, a question depending upon the 
construction of the agreement, for the law professes to carry 
into efiect the intention of the parties as appeariug from the 
agreement, and to transfer the property when such is the 
intention of the agreement, and not before. In this, as in 
other cases, the parties are apt to express their intention 
obscurely, yery often because the circumstances rendering 
the point of importance were not present to their minds, so 
that they really had no intention to express. The conse¬ 
quence is, that without absolutely losing sight of the funda¬ 
mental point to be ascertained, the Courts haye adopted 
certain rules of construction which in their nature are more 
or less technical; some of them seem yery well fitted to aid 
the Court in discoyering the intention of the parties: the 
substantial sense of* others may-be questioned («). 

The parties do not contemplate a bargain and sale till the 
specific goods on which that contract is to attach are agreed 


{(i) Fod) p. 175. 
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upon. But wlieu the goods are ascertained, the parties arc 
taken to contemplate an immediate bargain and sale (a) of the 
goods, unless there be something to indicate an intention to 
postpone the transference of the property till the fulfilment 
of any conditions ; and when by the agreement the seller is 
to do anything to the goods for the purpose of putting them 
into a deliyerable state, or when anything is to be done to 
them to ascertain the price, it is presumed that the parties 
mean to make the performance of those things a condition 
precedent to the transference of the property. But as these 
are only rules for constriiing the agreement, they must yield 
to anything in the agreement that clearly shews a contrary 
intention, for the parties may lawfully agree to an imme¬ 
diate transference of the property in goods, although the 
seller is to do many things to them before they are to bo 
deliverable : and, on the other hand* they may agree to post¬ 
pone the vesting of the property tiU after -the fulfilment of 
any conditions they please. 

These rules require a careful examination of the cases in 
which they have been applied, in order to perceive their 
precise meaning and force (5). 


The goods must he siyecified. 

The first of these rules, that the parties must bo agreed 
as to the specific goods on which the contract is to attach 
before there can be a bargain and sale, is one that is founded 


(ct) [A ^‘bargain and sale ” was an expression of very definite meaning in use in 
the old forms of pleading ' it stands tor wbat is sometimes called an ‘^executed 
contract/’ that is one where the property has passed. An executory contract is 
one where the property has not passed. Neither ‘‘executed” nor “executory” 
refer to something done oi to he done accoiding to the contract other than as 
above.] 

(6) They are nearly, but not q^uite equivalent to the^text of the Digest: Si id 
quod venierit appareat quid quale quantum sit et pretiuin et pure venit perfccta 
est emptio. “ When the thing to be transferred under the contract of sale has 
been ascertained in its individuality, its state, and its quantity, and the price is 
fixed and the transference is to be unconditional, the contract amounts to a per¬ 
fect sale ; but as this concise statement requires a good deal of explanation, the 
reader is referred to tfie extracts from Pothier, f os^. 
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on the very nature of tilings. Till the parties arc agreed on 
the specific individual goods (a), the contract can be no more 
than a contract to supply goods answering a particular de¬ 
scription, and since the vendor would fulfil his part of the 
contract by furnishing any parcel of goods answering that 
description, and the purchaser could not object to them if 
they did answer the description, it is clear there can be no 
intention to transfer the property in any particular lot of 
goods more than another, till it is ascertained which are the 
very goods sold. 

This rule has existed at all times; it is to be found in the 
earliest English law books. In the Year Book (5) the Justices 
all agreed that a grant to kill and take a deer in the grantor’s 
park conferred no property in any deer; but Brian (then Chief 
Justice) said, “But if I have a black deer amongst others in 
“ my park, I can grant Inm, and the grant is good; and if I 
“ have two amongst the others known, and I grant one or 
“ both of them, the grant is good, for this, that it is ascer- 
“ tained what thing is granted.” 

Lord Coke (c) uses a very similar illustration : “ If I have 
“ three horses, and I give you one of them, in this case the 
“ election ought to be made in the lifetime of the parties, for 
“ inasmuch as none of the horses is given in certain, the 
“ certainty, and thereby the property, begins by election.” 

It makes no difference, although the goods are so far 
ascertained, that the parties have agreed that they shall be 
taken from some specified larger stock. In such a case the 
reason still applies: the parties did not intend to transfer 
the property in one portion of the stock more than in another, 
and the law which only gives effect to their intention, does 
not transfer the property in any individual portion. 

Thus in WM'fe v. Wi7h (d), in 1813, where the agreement 
was for the sale of 20 tons of oil in the vendor’s cisterns, and 


(a) The individuality of the thing to he delivered, Loid Ellenboroiigli put ifcj 
in Busk V, Davis^ 2 M. & IS. 403. 

(&) 18 Ed. 4, 14. g 

(c) Heywood’s Case^ 2 Coke, 36. * 

Id) TJhite V. mih, 5 Taunt. 176. 
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in point of fact the yendor had many cisterns with mneh 
more than 20 tons in them. Sir J. Mansfield, O.J., held, at 
Msi Prius, that no property had passed to the purchaser, 
because the contract did not attach on any particular portion 
of oil, and the Court of Common Pleas approved of this 
decision. And in Busk v. Duins (a), in 1814, in which case 
the agreement was for the sale of “ten tons of Eiga fiax, marked 
P. D. E., at Davis’s wharf, ex Vrow Maria,” and the vendors 
had more than 10 tons of fiax of this description lying at 
Davis’s wharf, in mats varying in size; and nothing was 
done to sever 10 tons from the rest; the King’s Bench 
decided that no property passed. Lord Ellenborough said, 
“ The fiax was to be weighed, and the portion of the entire 
“ bulk to be delivered was to be ascertained, and if the 
“ weight of any number of unbroken mats was insufficient to 
“ satisfy the quantity agreed upon, it would have been 
“ necessary to break open some mats in order to make up 
“ that quantity. Therefore it was impossible for the pur- 
“ chaser to say that any precise number of mats belonged 
“ exclusively to him. If the weight did not divide itself in 
“ an integral manner, it would be necessary to break up and 
“ take some fraction of another mat: every component part, 
“ therefore, was uncertain; ” and Le Blanc, J., remarked, 
that every thing required to make a complete sale had been 
done but one. “ It was to be ascertained what goods the 
“ vendee was to have; now that is the point where the case 
“ is defective * * ^ something was to be done to ascertain 
“ the individuality.” 

Several similar decisions uere come to about the same time: 
Wallace v. Breeds (5), Austen v. Craven (c), and Sliepletj v. 
Davies (J), Boswell v. Kilhorn, in 1862 (e). 

The case, however, of Whitehouse v. Frost (/), decided by 

the Court of King’s Bench in 1810, does not seem very con- 

________ • __ 

(ft) Bml V. Daws, 2 M. & S. 097. 

^ (&) Wallace v. Breeds, in 1811,13 East, 522. 

(r) Aii^fcn V. Graven, in 1812, 4 Taunt. 644. 

(J) Shej)Ie\f Y. Bavics, in 1814, 5 Taunt. 617. 

{eyBoswell y. Kilhorn, 10 Moo. P. 0. 0. 309. 

(/) JMiitehouse y. Frost, 12 East, 614. 
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sisteut witlL tlie otliers [and is nsnally referred to with, dis¬ 
approval] . 

In that case J. and L. Frost had entered into a contract 
to sell oil to Townsend, proved hy this note, delivered hy 
them to Townsend;—“Mr. J. Townsend, bought of J. and 
L. Frost, ten tons of Greenland oil in Mr. Staniforth’s 
cisterns, at yom risk, at 39Z.—390^.” At the time of the 
agreement, there were in this cistern forty tons of oil, the 
whole of which had formerly belonged to Dutton and Ban¬ 
croft. Dutton and Bancroft had sold ten tons of this oil to 
J, and L. Frost, and J. and L. Frost gave Towmsend a 
delivery order on Dutton and Bancroft for “ the ten tons of 
oil wo bought of you.” Nothing whatever was done to sever 
the ten tons from the rest of the forty. The King’s Bench 
decided that as between Frost and Townsend the property 
had passed. 

The Court of Common Pleas in White v. Wii/cs (a), and 
Aiisfen V. Crmeai (5), expressed themselves much dissatisfied 
with this decision, which they considered inconsistent with 
and oveiTulod by the other decisions; but [Le Blanc, J.] one 
of the Judges who decided Whitehouse v. Frost (c), subse¬ 
quently, in Bush v. Davis (J), explained the case on a 
principle quite consistent with the other cases, though it may 
be doubted whether the facts of the case of Whitehouse v. 
Frost (c) as reported quite justify the distinction. “ In White- 
house V. Frost (c),” said he, “ the owner of a large quantity 
“ of oil in the mass sold a certain quantity of it to B., who 
“ contracted to sell the same to C., specifieally as ammdivided 
“ quantity^ and gave him an order upon the owner for the 
“ dehvery, which order the owner accepted. The question 
“ that arose was not between the owner and B., but between 
“ C. and B., who as far as it was in his power had done 
“ every act to complete the delivery, for he oxAy pretended to 
“ sell an undivided quantity. Therefore, whatever might 


(a) White V. Wilks, in 1813, 5 Taunt. 176. 
{b) Austen v. Gj^aven, in 1812, 4 Taunt. 644. 
(c) JVJiifehouse v. Frost, 12 East, 614. , 

{d) Basl Y. Davis^ in 1814, 2 M. & S. 397. 
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“ have been the case as between the owner and B., the Court 
“ were of opinion that, as between the snbvendee and B., the 
“ sale was complete.” In the reported ease no mention is 
made of there being any proof whatever of the agreement 
being to sell, not ten tons out of forty, but an undivided 
fourth part of every portion of the forty tons; unless the 
phrase “at your risk” boars that meaning. J. and L. 
Frost seem to have professed to sell and deliver ten tons of oil 
belonging to them in Staniforth’s cistern; and their defence 
to the action was, that they had no such oil, because it still 
remained the property of Dutton and Bancroft. It may be 
doubted whether they were not estopped from setting up 
such a defence against their own agreement, but the decision 
does not seem to have been given on that ground. 


Sulsequent appropriation. 


[The property will not pass until the goods have been 
specified, but the goods may be appropriated (a) or identified 
or specified as the goods on which the contract is to operate, 
sxibsequently to the making of the contract, cither by the 
assent of both parties or by the vendor’s determination of an 
election. And when they have been made specific, the pre¬ 
sumption being that the property was intended to pass, the 
property will pass, unless there is something to show that it 
was the intention of the parties that it should not pass. 
Some of the cases following are authorities for both the 
propositions.] 

It has been abcady said that the specific goods must be 
agreed upon; that is, both parties must bo pledged, the one 


(a) [The woid appropriated ” beais different meanings. It may mean that the 
goods have been fixed upon as the subject about vhicli the jDaities aie contracting, 
and in that case the coiitiact can never apply to any other goods, as in Laidltr v, 
Bm hnsoii, 2 M. & W. 602, post, p. 186 ; or it may le^ correctly mean that the 
vendor had merely intended to fix upon those goods as the subject of the contiact, 
but tad not finally elected to do so, as in Atkinson v. Bell, post, p. 131, 8 B. & C. 
277, in which case he may alter his intention, and fix upon other goods, see 
Anderson v. Morice, L. E. 10 C. P. 58 and C(i9 ; 44 L, J. C. P. 10 and 341; 1 
Ap. Ca. 619 ; 46 L. i. C. P. 11 ; and Calmita Go. v. Be Mattos, post, p. 236; 32 
L. J. Q. B. 322 ; 33 L. J. Q. B. 214 ] 
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to gn'c and tlio otlicr to aoecpt those specific goods. This 
is obviously just, for until both parties are so agreed, the 
appropriation cannot be binding upon either; not upon the 
one, because he has not consented, nor upon the other, because 
the first is free. But the aj)plication of this principle loads 
to nice and subtle distinctions, which perhaps cannot be 
helped, but are not the less to bo lamented. When the 
goods are selected from the first in the original agreement 
there is of course no difficulty on the point, both parties are 
then bound to apply the contract to those specific goods. 
Neither is there any difficulty whore both parties have sub¬ 
sequently assented to the appropriation of some specific goods 
to fulfil an agreement that in itself docs not ascertain which 
the goods are to be. The efioct is then the same as if the 
parties had from the first agreed upon a sale of those specific 
goods. In the accurate language of Hoboyd, J. [a), “the 
“ selection of the goods by the one party and the adoption of 
“ that act by the other, converts that which before was a 
“ mere agreement to sell into an actual sale, and the property 
“ thereby passes.” 

But the difficulty arises when the original agreement does 
not ascertain the specific goods, and one party has appro¬ 
priated some particular goods to the agreement, but the other 
party has not subsequently assented to such an appropriation. 
Such an appropriation is revocable by the party who made it 
and not binding on the other party, unless it was made in 
pursuance of an authority to make the election conferred by 
agreement; or unless the act is subsequently and before its 
revocation adopted by the other party. In either case it 
becomes final and irrevocably binding on both parties. 

The question of whether there has been a subsequent 
assent or not, is one of fact; the other question of whether 
the selection by one party merely showed an intention in 
that party to appropriate those goods to the contract, or 
showed a determination of a right of election, is one of la^ji^, 
and sometimes of some nicety. 


{a) Eliode r, Tlivxiites^ C B. & 0, 388, 
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The general rale laid down by Lord Coke in Heytoard's 
Case («), and adopted in Comyn^s Digest^ Election, seems to 
be, that when from the nature of an agreement an election is 
to be made, the j^arty, who is by the agreement to do the 
first act, which from its nature cannot bo done till the election 
is determined, has authority to make the choice in order that 
he may perform his part of the agreement; when once he has 
pei-fonned the act the choice has been made and the election 
irreyocably determined ; till then he may change his mind as 
to what the choice shall be, for the agreement gives him till 
that time to make his choice. 

It follows from this, that where from the terms of an 
executory agi’eement to sell unspecified goods, the vendor is 
to dispatch the goods, or to do anything to them that cannot 
be done till the goods are appropriated, he has the right to 
choose what the goods shall bo; and the property is trans- 
feri'od the moment the dispatch or other act has commenced, 
for then an appropriation is made, finally and conclusively, by 
the authority conferred in the agreement, and in Lord Coke’s 
language, “ the certainty, and thereby the property begins 
“by election,” Ileyivard’s Case [a)) but however clearly the 
vendor may have cxj)resscd an intention to choose particular 
goods, and however expensive may have been his preparations 
for performing the agreement with those particular goods, 
yet until the act has actually commenced the appropriation is 
not final, for it is not made by the authority of the other 
party, nor binding upon him (h). 

The distinction [between a mere intention to appropriate, 
and a determination of a right of election], which though 
somewhat subtle seems to bo logical, reconciles the two cases 
of Fmgano v. Long (c) and AtJdnson v. Bell (d), which seem 
to be on the very boundary line that divides the two 
principles. 


(a) Heyibci'icVs Case^ 2 Co 36 

fb) This statement of the law was apiiro^ed by Erie, J., in Alchidge v. Jolumn, 
7 E. & B 885 ; 26 L. J. Q B. 296. 

(c) Fiaguiio v. Long^ 4 B & C. 219. 

{d) Athnbon v. 8 B & C. 2/7, 



Oh. I.] 


SUBSEQUENT APPROPRIATION. 


131 


In Fragcvm v. Long (a), in 1825, Fragano of Naples sent 
a written order to manufacturers at Birmingham for a 
quantity of hardware, to bo dispatched on insurance being 
effected. The manufacturers at Birmingham, in pursuance 
of this order, packed up a cask of hardware and sent it to 
their shipping agents at Liverpool; it was marked with 
Pragano’s initials, and insured on his account. The shipping 
agents were putting the goods on board a vessel, when, by 
the fault of the defendant, they were injured, and an action 
being brought for this wrong in Fragano’s name, it was con¬ 
tended that it was ill brought, because the property in the 
goods, at the time they wore injured, had not yet vested in 
Fragano; but the Court of King’s Bench decided that the 
property was in Fragano from the moment the goods by his 
direction left the vendor’s warehouse at Birmingham. 

In Atkinson v. Bell (5),*beforo the same Judges in 1828, it 
was proved that Boll, the defendant, had ordered two machines 
to bo made by Sleddon, after the pattern most approved of by 
a person called Kaye. Sleddon completed two machines; he 
afterwards altered thorn to suit some alteration in Kaye’s 
machines. He then packed them in boxes, and wrote to Bell 
to say they were ready, and to ask by what conveyance they 
were to be sent. Sleddon then became bankrupt, and his 
assignees having brought an action for goods bargained and 
sold against Bell, the Court of King’s Bench, with some 
apparent reluctance, decided that the form of action would 
not lie, as there was no bargain and sale. The goods 
remained Sleddon’s goods, though he had intended them for 
BeU, and informed him of that intention. 

There can be no doubt that Sleddon had, as far as inten¬ 
tion could do it, appropriated the goods to Bell as firmly as 
the vendors had appropriated them to Fragano in the other 
case, and probably he had been at more expense in conse¬ 
quence of such an*intended appropriation; but Fragano’s 
bargain was, that the goods should be dispatched, and his 


{a) Fragano v. Long, 4 B. & (\ 219. ^ 

{!)) V. Bellf 8 B, & C. 277, 
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vendor liad "begun to dispatch, them. Sleddon had done 
nothing under Ms contract with Bell: he had only made 
great preparations for doing something. For all that had 
been done, Sleddon might stiU have supplied Bell with any 
two other machines answering the description; but if Bell 
had assented to the appropriation of these two machines the 
case would have been different. 

[In the following cases the question whether a subsequent 
assent had been given was considered. 

In Rhode v. Thwaites [a), m 1827, the purchaser bought 
twenty hogsheads of sugar, to be filled and delivered by the 
vendor. The vendor filled and delivered four, and subse¬ 
quently filled sixteen others, and wrote to the purchaser to 
take them away, and the purchaser promised to do so. It 
was held that the property passed. 

In Elliott V. Pyltis (J), in 1834, ^he property was held to 
have passed where the vendee, having ordered a machine to 
be made, admitted when it was finished that it was made 
accordiug to order, made a part-payment on account, and 
requested the vendor to deliver it before the balance was 
paid (e).] 

Sj)ar7ces v. Marshall(d), iu 1836, was an action on a policy 
of insurance, and the question was, whether the plaintifi had, 
at the time of making the policy, any property in a particular 
cargo of oats. Bamford, a corn merchant, had bought of 
John and Son, of Youghal, 500 to 700 barrels of prepared 
black oats, to be shipped by them as they could get a vessel. 
Bamford sold to the plaintiff, on the 10th of November, 600 
to 700 baiTcls of oats, described as to be sMpped by John 
and Son; and on the 14th of November Bamford wrote to 
the plaintifi to say that the oats were coming by the Gibraltar, 
and the plaintift' showed his assent to tMs by immediately 
insuring, on Ms own account, the oats “per Gibraltar, sup¬ 
posed to be not yet loaded.” “ The question turns,” said 


• (a) Rhode v. Thwaites^ 6 B. & C. 388 ; 0 D. & B, 293. 

(6) Elliott Y. Pyhus, 10 Bing. 512. 

(c) JFilhins v. hroinhead, in 1844, 6 ]\f. & G. 963 ; 7 Scott, N. K. 921. 

(d) SparJees v, Marshall^ 2 Bing. 0, 761, 
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Tindal, 0. J., “ upon the right of tho plaintiff at the time of 
“ effecting the policy to that specific cargo of oats on hoard the 
“ Gibraltar. The plaintiff conten'ds that those particular oats 
“■were appropriated to him; the defendant, on the other 
“ hand, contends that no specific cargo of oats "was appro- 
“ priated, that he had only a right of action against Bamford, 
“ and that he could recoyer the same damages no'w in such 
“ action, notwithstanding the loss of tho Gibraltar packet 
“ . . , . This letter (of November l4th) seems to us to bean 
“ unequivocal appropriation of the oats on board the Gibraltar 
“ by Bamford, and this appropriation is assented to and 
“ adopted by the plaintiff .... we therefore thmk the 
“ plaintiff is entitled to judgment.” 

[In the following eases the question was, whether the pro¬ 
perty had passed, the vendor having by the determination of 
an election, appropriated the goods to the contract. 

In Bryans v. Nix (a), in ”1839, Miles Tempany, a com 
exporter at Longford in Ireland, was in the habit of consign¬ 
ing corn to the plaintiffs at Liverpool for sale on commission, 
and di’awing bills on them against the consignments. On 
the 31st of January Tempany obtained from the captain of a 
boat. No. 54, lying at Longford, a boat receipt for 530 
barrels of oats stated in the receipt to bo then on board, by 
which they were made deliverable to tho plaintiff’s agents in 
Dublin. In fact, there were no oats on board at the time of 
signing the receipt, for the loading began on the 1st of 
February. On the 2nd of February, Tempany wrote to the 
plaintiffs enclosing tho boat receipt and a bill drawn on 
them against these 530 barrels, which they accepted on 
receipt. On the 6th, 400 barrels had been put on board, and 
on this day Tempany, being pressed, gave tho defendants a 
delivery order on his agent in Dublin for oats on board 
No. 54 and other boats. On the 9th the loading was 
complete, and Tempany induced tho captain to sign a new 
boat receipt, making tho oats deliverable to tho defen¬ 
dants, who subsequently obtained possession. Tho Colirt 


{a) Bryans r, Nix, 4 M. & W, 775, 
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held that the oats had not been appropriated to the 
plaintiffs. The grounds of the decision appear to have 
been that the boat receipt sent to the plaintiffs purported to 
be an undertaking by the captain to retain for them goods 
then in his possession, when, in fact, there were none, and 
was therefore meaningless: and was not evidence of Tempany 
having appropriated similar goods to them which subsequently 
came into the captain’s possession. And that as to these 
goods there was no evidence that Tempany had appropriated 
them to any one before the 9th, on which day the captain 
was made the agent of the defendants to hold for them. 

In Aldridge v. Johnson {a), in 1857, it was agreed that the 
plaintiff shordd give Knights 32 bullocks and a sum of 237, 
and should have in exchange 100 qrs. of oats forming part of 
a bulk of 200 to 300 qrs. then lying in Knights’ warehouse. 
The plaintiff sent sacks for the oats, o£ which 155 were filled by 
Knights’ orders. Knights then finding himself in embarrassed 
circumstances, had the sacks emptied back into the bulk, and 
subsequently the defendant, his assignee in bankruptcy, 
claimed the oats. But the Court held that the property had 
passed to the plaintiff. Erie, J., said the decisive act was 
putting the portion into the sacks. 

The case of Langtmi v. Higgins {b), in 1859, followed 
Aldridge v. Johnson (a). Bottles which the plaintiff had sent 
to be filled with peppermint oil, wore filled and weighed, and 
the Court held the property had passed. 

In FaUc v. Fletcher (c), in 1866, Do Mattos, of London, 
chartered a vessel from the defendants, to load a cai-go 
of salt at Liverpool, and j)rocced with it to Calcutta. The 
captain was to apply to the plaintiff at Liverpool for a cargo. 
The course of business between the plaintiff and Do Mattos 
was for the plaintiff to put the salt on board any ship 
chartered by De Mattos, to take the mate’s receipts for 
the quantities as put on board, exchanging them afterwards 


[a) Alchidfje v. Johnson, 7 E. & Bl. ^85 ; 26 L. J. Q. B. 296. 
(h) Lanrjtori r. Eiggins, 28 L. J. Ex. 252 ; 4 H. & N. 402. 
it) Falh V. Fletcher, 18 C. B. IT. S. 403; 34 L. J. C. P. 146. 
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for a bill of lading making tke salt delivoralble to tlio 
plaintiff or his assigns, and to send it and the invoiee to 
De Mattos, together mth a draft for his acceptance. 

In this case the plaintiff had put on hoard 1,007 tons of salt 
■when he heard that De Mattos had stopped payment; he imme¬ 
diately stopped loading, and proposed te the defendants either 
that he should complete the loading on his own account, or that 
they should purchase the salt already on board, or give him a 
bill of lading for that quantity, but defendants declined all his 
proposals and sailed for Calcutta, where the salt was sold at 
a loss by then: agents. It was contended for the defendants 
that the property m the salt had passed to De Mattos by 
delivery on board the vessel (a), and that taking the mate’s 
receipts was nothing more than a moans of ascertaining the 
quantities. The jury found a verdict for the plaintiff on tihe 
ground that he did not intend when he put the salt on board 
to pass the property to De Mattos or to part with control of 
it, and the Court refused to grant a new trial. 

In Camplell v. The Mersey Dochs and Jlarhour Board (b), 
in 1863, the plaintiff had purchased 250 bales of cotton out 
of a cargo of 500. When the 500 bales were landed, they 
were all marked in one way and not numbered, but the dock 
company’s servants numbered them at the time of landing. 
The Company gave the plaintiff a warehouse certificate for 
250 bales, describing them as numbered from 1 to 250. 
Subsequently the Compan}" informed the plaintiff that 200 of 
the 250 bales numbered 1 to 250 had been inadvertently 
delivered to other persons, and offered to substitute other 
numbers, which offer the plaintiff declined. The jury found 
that the only evidence of an aj)propriation was a mistake of 
the Company’s clerk, and on the motion it was held that the 
property had not passed. 

In Ex parte Pearson, in re The Wiltshire Iron Co. (e), in 
1868, Pearson, who was unaware that a petition for winding 

[а) See Moales v. Nicholson, p. 161 ; 19 C. 33, N. S. 290; 34 L. J, C!. P, 
273. 

(б) Gam^pbdl v. Mersey Docls, ll C. B. N. S, 412. 

(c) Ex parte v. Pearson, In re WilUMielron Go., 3 Ch. App?443; 37 L. J. Ch. 554. 
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up the "Wiltshire Iron Co. had been presented, purchased 
200 tons of iron from the Company, who placed the iron in 
trucks and sent invoices to Pearson signifying the consign¬ 
ment. The trucks were moved from the Company’s works 
on to the lino of the Great Western Eailway Co., in whose 
custody they wore when the winduig-up order was made. 
It was held the property had passed. 

In Jeniict' v. Smith (a), in I8C1), the plaintiff showed the 
defendant a sample of hops of wliich he then had three 
pockets lying in a Loudon warehouse. The defendant 
agreed to buy two of them at £7 15s. per cwt. : they were 
to be loft in the wai'chouse until he m*oto for them. Some 
days afterwards, the plaintiff iustructed the wai’ehouseman to 
sot apart two of the pockets, Avhich was done, and a card 
with the defendant’s name was placed on them, but they 
wore not transferred in the warehou!?e books. Subsequently 
the plaintiff sent the defendant an invoice showing the 
weights, but there was nothing to show that the defendant 
had abandoned his right to see that the bulk coiTospondcd 
with the sample, or to see them weighed, and the Court 
hold the property had not passed: the defendant had neither 
assented to the vendor’s appropriation, nor given the vendor 
authority to appropriate for both. 

In SfocJc V. Infflis (h), in 1882, tho question was considered 
at’great length, whether the jjropcrty in bags of sugar had 
passed Avherc the vendor had not at tho time of the loss 
elected which of certain bags to appropriate to a particular 
contract. 

So far those contracts have been spoken of which operate 
in law as conveyances of the property, but whore tho 
contract is not one which is intended to operate as an assign¬ 
ment or convcyauce of tho property, but is only a mere 
promise that an assignment will bo made if a certain event 
shall happen, then, in order that the equitable interest which 
such a promise is intended to give may be created and pass, 


(а) Jenner v. Smith, L. R. 4 C. P. 270. * 

(б) Stoch r. IngHs, 9 Q. B. D. 708 ; 12 Q. B. D, 504 ; 10 Ap. Ca. 263. 
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the goods must he spScifie, to the degree iudioated in the 
judgments in the following ease, just as they must he specific 
where it is intended that the property shall pass. This is 
decided hy the case of Solroyd v. Marsludl {a), in the House 
of Lords, in 1862, where it was argued that no interest 
passed because the goods were never sufficiently specified for 
the contract to attach upon them. Taylor, the occupier of a 
naiU, covenanted to assign to Hohoyd, his landlord, machinery 
which was not in existence at the date of the covenant, hut 
which might thereafter he brought hy him into the mill, and 
the principal question was, whether a more covenant to assign 
would he ofieotual to pass any interest at all; hut there was 
a second question, viz., assuming that it would he oficctual to 
pass an interest in the goods, provided they were sufficiently 
spocffic, whether the machinery was sufficiently specific in 
this particular case. The House of Lords held that the 
covenant was eifeetual to pass an equitable interest, and that 
the goods were sufficiently specific. 

The judgment of Lord Westhury, L.C., is most mstructive, 
and is again cited in the Chapter on Equitable Assignments [b). 
He said, “ A contract for the sale of goods, as, for example, 
‘‘ of 500 chests of tea, is not a contract which would be 
“ specifically performed, because it does not relate to any 
“ chests of tea in particular; hut a contract to sell 500 
“ chests of the particular kind of tea which is now in my 
“ warehouse in Gloucester, is a contract relating to specific 
“ property, and which would he specifically performed.” 

In Lmn v. Tlwrntmi {e), in 1845, there was a covenant, 
which was in terms, that one party “ sold and delivered ” 
goods which he then had or thereafter might have. The 
action was trover, which put in issue the fact whether the 
property in the after-acquired goods had passed, and the 
Court of Common Pleas hold that it had not. This case is 
quite consistent with the preceding one. At law the pro¬ 
perty had not passed. 

_ 2 _ 

(а) Holroijcl v. Marshall, 10 H. L. E. 191 ; 33 L. J. Ch. 193. 

(б) Pobtj XL 300. ^ 

(c) Limn V. Thornton, 1 C. B. 379 ; 14 L. J. C. P. 161. 
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The ease of Belding t. Read (a), iii 1865, seems hardly eonsis- 
teat with the law as laid down in Holroyd y. Marshall (5), and 
is probably not good law so far as it relates to the household 
furniture (c). There the debtor made an assignment of all 
his household furniture, &o., then being or thereafter to be 
upon his dwelling-house at Eecdham or elsewhere in the 
United Kingdom. Subsequently one of his ereditors seized 
goods in the house, and a horse and gig standing at livery 
at Yarmoxith, all of which had been purchased after the 
agreement. The Court held that the agreement did not 
attach on those goods, for they had never become specific as 
in Holroyd v. Marshall (6). 

Leatham v. Amor (d\ in 1878, was a very similar case to 
Holroyd v. Marshall (e). 

In the case of In re Count HE^ineml{f\ in 1882, Fry, J., 
held that a charge in favour of a creditor of all present and 
future personalty was effectual only to charge the property 
which belonged to the debtor at the date of the agrec- 
ment (y).] 

There may possibly bo some doubt whether the true prin¬ 
ciple of those cases, which settle that goods dispatched by 
the vendor are the property of the purchaser, is, that the 
vendor has by dispatching them, exercised and doteiTuined a 
right of election, though it is difficult on any other principle 
to reconcile them with those cases which decide that a de¬ 
livery to a caiTiei’, and a receipt by him, do not make a 
contract good within the Statute of Frauds. For if the 
principle were that the carrier had authority from the pur¬ 
chaser to consent to an appropriation, he would sui-oly have 


(а) Belding v. Bead, 3 H. & 0. 9o5 ; 34 L. J. Ex. 212. 

(б) Holroyd v. Marshall, 10 H. L. R. 191; 33 L. J. Cli. 193. 

(c) Beats v. Bailow, in 1884,11 Q. B. D. 610 ; 12 Q. B. D. 436*. 

{d) Leatliam v. Amor, 47 L. J. Q. B. 581. 

(e) Holwyd v. Marshall, 10 H. L. K. 191; 33 L. J. Cli,193. See also La-Mms 
V. Andrade, in 1880, 5 C. P. D 318 ; 49 L. J. C. P. 847; Clements v. Mattliev^s, 
in 1883, 11 Q. B. J). 808 ; 52 L. J. Q. B. 772; Beeves v. Barloxo, in 1884, 11 
Q. Bf D. 610 ; 12 Q. B. D. 436. 

(/) In re Count lyJEpineuil, 20 Ch. D. 768. ^ 

ly) In re Panama, New Zealand and AiLstralian Uoyal Mail Co,, in 1870 5 Cli, 
Ap. 322 ; 39 L. J. Ch. 482. 
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autiiority also to accept the goods •wi thin the moaning of the 
statute, hut that it is settled he has not (a). 

[That the dispatch does vest the property in the purchaser] 
there can he no douht. As long since as 1803, Lord Al- 
vanley, in delivering the judgment of the Court, in Dutton v. 
Sohmonson (5), said, "Wlion this point was first mentioned I 
“ was surprised, for it appeared to me to he a proposition as 
“ well settled as any in the law, that if a tradesman order 
“ goods to he sent hy a carrier, though he does not name any 
“ carrier, the moment the goods are delivered to the carrier 
“ it operates as a delivery to the purchaser, the whole pro- 
“ perty immediately vests in him: he alone can bring an 
“ action for any injury done to the goods, and if any accident 
“ happen to the goods it is at his risk. The only exception 
“ to the purchaser’s right over the goods, is, that the vendor, 
“ in the case of the former becoming insolvent, may stop 
“ them in transitu. On this part of the case, therefore, the 
“ Court has never entertained any douht.” It is to he ob¬ 
served that Lord Alvanley joins two propositions together 
(both perfectly undoubted law): that when goods are by 
agreement to he sent hy a carrier, the delivery of the goods 
to the carrier appropriates the goods to the purchaser, and 
vests the property in him, and that it is a delivery to the 
p'urchaser; that the goods are both sold and delivered. In 
most of the cases both of these things existed; at the moment 
of time when it became necessary to determine whose pro¬ 
perty the goods were, they wore both sold and also de- 
Kvored, but to the caiTicr, and therefore only in transitu: 
but it was not so in Fragano v. Lo^ig (c), [whore the goods 
were appropriated, bxit were still in the hands of the vendor’s 
agents]. There was in that case an objection made that the 
property remained in the vendor, because he and his agents 
stih retained the possession of the goods, so as never to have 
parted with his rights as an unpaid vendor. Bayley, J., ex¬ 
pressly says that there might be a difidculty as to that, if the 


{cC) Ante, p. 22? 

\h) Dutton V. SoloDioubon, 3 13. & P* 582.^ 

(c) Fragano v. Long, 4 B. & C. 219, ante, p. 131. 
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vendor and Ms sMpping agents were setting np an adverse 
interest, bnt not in tlie present case. The decision, therefore, 
in that case was, that the goods wore bargained and sold, and 
that it was not material to inquire whether the trandtus had 
commenced or not. TMs is not a merely theoretical distinc¬ 
tion : a trader who receives an order for goods of a pai’ticular 
description, to bo dispatched by sea, very often with a view 
of preserving his lien, has the bills of lading made out to Ms 
owm order, so as to secure that the goods shall not be de¬ 
livered tiU paid for, and it is worth consideration xmder what 
circumstances by doing so he prevents the shipment operating 
as an appropriation of the specific goods, and so retains in 
Mmsolf the general property, and consequently the liability 
to loss dming the voyage. 

If the reason, why the delivery of the goods to the carrier 
appropriates them to the contract of sale and vests the pro¬ 
perty in the purchaser, is that the carrier is an agent of the 
purchaser, having authority to receive the goods for him, it 
follows that when the eaiTicr receives the goods under a con¬ 
tract with the vendor, by wMch he agrees to keep possession 
of the goods subject to the vendor’s orders, the properly is 
not transferred, for in such a case it is clear that the carrier 
does not receive the goods as an agent for the purchaser. 

But tMs consequence does not necessarily foUow, if the 
reason why the delivery of the goods to the carrier appro¬ 
priates the goods and vests them in the purchaser, is that it 
amounts to a determination of a right of election given to the 
vendor by the contract imdcr which ho is to dispatch the 
goods. The vendor’s attempt to retain a right of possession 
may sometimes prevent the delivery to the carrier from 
operating as a determination of the vendor’s right of election, 
but it will not necessarily do so. ’Whether it docs or not 
must depend upon the intention with which they were 
delivered, and the terms of the contract by^which the vendor 
is bound to dispatch them. 

Ifi some cases the terms of the agreement of sale prevent 
any question from arising. Thus m Bioain v. Shepherd {a). 


(a) iiMain v. Shepherd, 1 M. & E. 223. 
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in 1832, at Nisi Prins, before Parlce, B,, in 'wbicb the vendor 
sncd the carrier for the loss of the goods, tire learned Judge 
told the jury that if they believed the evidence that the goods 
■were sent on a contmct of sale if approved of, if not to bo re¬ 
turned, the plaintif was the proper pai-ty to sue. It is quite 
obvious that the circumstance of a carrier intervening in this 
ease was purely accidental, and had nothing to do with the 
vesting of the property. If the vendor had literally with his own 
hands delivered them into the hands of the purchaser on those 
terms, the property must have remained in the vendor until the 
purchaser had approved of the goods, or failed to return them. 

In all eases the terms of the agreement arc of great conse¬ 
quence, for the first question is, whether the goods have been 
appropriated pursuant to the authority conferred by the 
agreement, so as to vest the general property in the pur¬ 
chaser, and then it may become a farther question how far 
the terms with which the vendor has clogged the appropria¬ 
tion are binding or not, and that too must depend upon the 
terms of the agreement. 

[Now in considering whether an intention to pass the pro¬ 
perty existed in any contract, it will be well to contrast two 
classes of eases, firstly, where the vendor delivers direct to the 
vendee or his agent without the intervention of a third person 
actiug as the agent of neither but as a carrier, and secondly, 
where such a person does intervene. Bor the vendor’s iute- 
rest in these two cases may probably not bo the same. 

If no carrier intervenes, the unpaid vendor until he has 
parted with the possession, has at least his lien for the pur¬ 
chase money, and may withhold the goods until he is paid, 
notwithstanding that the property may have passed, and may 
have by the terms of the contract with the vendee, a further 
right to retain possession until the happening of some event, 
and this also although the property may have passed, and, 
therefore, in the majority of cases it is to liis advantage to 
have passed the property, and with it the risk. 

In the case of Sweeting v. Turner (<*), in 1872, BJaek- 


(a) SiL'cetinrj v. Turnery L. E, 7 Q. B. 310 ; 41 Jj, J. Q. B. 58. 
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burn, J., said, “It is tboroughly established that by the 
“ En glisb law, where a bargain and sale is completed with 
“ respect to goods, and everything to bo done on the part of 
“ the vendor before the property should pass has been per- 
“ formed, then the property vests in the purchaser, although 
“ the vendor still retains his lion, the price of the goods not 
“ having boon paid; and any accident happening to the 
“ things subsequently, unless it is caused by the default of 
“ vendor—any calamity befalling them after the sale is com- 
“ ploted—^must bo borne by tho purchaser, and, by parity of 
“ reasoning, any benefit to them is his benefit, and not that 
“ of the vendor.” 

But whore a carrier intervenes, the vendor’s mterost is 
rather tho other way. If the vendor delivers the goods into 
the carrier’s hands, and the property has passed, his lien (a) is 
gone, for he has parted with the po'fesession to the carrier, 
and any light given him by contract to withhold possession 
is not one of which the carrier can, acting on the vendor’s 
behalf, avail himself, and tho vendee has the right to 
demand the goods from the carrier. In this case, therefore, 
it is to the vendor’s interest that the property should not 
have passed. 

When, therefore, tho vendor delivers the goods to the 
carrier instructing him to deliver thorn to him, the vendor, or 
his agent, at the other end of the journey, the presumiition is 
that the property was not intended to pass. The commonest 
case of this sort is whore tho shipper or consignor takes a biU 
of lading from the captain making the goods deliverable to 
himself or his agent. This reservation of control over the 
goods by retaining the property in them appears to be 
identical with that which Mr. Benjamin speaks of as the 
reservation of the,;H.s dhponemli. 

The vendor cannot protect himself where tho property 


[((»f A lien is a personal ris^ht •nhich cannot be paited with, and continues only 
so lone; as the possessor holds the j>oods, fa Pa^e, B., in Legg v. JEums, in 1840, 
(5 M. & W. 42. See also Donald v. Suclhng, in 1866, L. E. 1 Q. B. 603 ■ 35 
L, J. Q. B. 232.] 
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lias passed, by saying to Ibe carrier, “ do not deliver tbo 
goods to the vendee, but deliver them to my agent,” and by 
the carrier agreeing to this; such a oonti-act might be good 
between the carrier and the vendor, but it could not deprive 
the vendee of such rights as the contract with the vendor 
has akeady given him, and the carrier would be a wrong¬ 
doer in withholding delivery.] 

It is probable that the law would be the same if the goods 
were delivered to a carrier by land, for as far as regards the 
vesting of the property, the bill of lading has no peculiar 
legal effect: it is a direction to the shipowner as to the 
person to whom ho is to give the goods, and a contract on 
his part to give them according to that direction, and has 
precisely the same effect on the vesting of the property, that 
a verbal agreement to the same effect would have had. It is 
very strong evidence of •^rhat the shipper intended in shipping 
the goods, but his intention has not the more effect because 
it is expressed in the shape of a bill of lading. If the vendor 
and the purchaser have come to the binding agreement, that 
the purchaser is to have forthwith certain goods, the vendor 
cannot without the consent of the purchaser, add fresh condi¬ 
tions ; and if ho orders the actual holder to keep back the 
goods till the purchaser has done something, which he is not 
bound to do, the order is void, and the holder obeys it at his 
peril, and it is no matter tliat the holder is a shipowner, and 
the order in the shape of a bill of lading. The purchaser has 
a right to say to the shipowner or captain, “ they are my 
“ goods, give me them; if you have made promises to the 
“ shipper inconsistent with my rights, look you to that.” 
But the case is quite different if the original bargain rendered 
either the passing of the property or the light of possession 
conditional. The vendor then has a right to insist as against 
the purchaser on the fulfilment of those conditions contained 
in the original bargain, and the form of the bill of lading is 
of great weight as evidence, to show whether he insists upon 
that right. Neither is there any peculiar legal effect iu an 
invoice, but the terms sof the invoice afford very strong 
evidence of what the terms of the agreement of sale are, and 
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also of Iho vendor’s intention to apinopriato tlie specific 
goods, and the question, whether the directions not to deliver 
arc contrary to the bargain, is, therefore, often decided by 
the terms of the invoice as a matter of evidence. Bearing 
these matters in mind, it is not difidcult to reconcile Coxe v. 
Harden («), with Brandt v, Botolhj (S), though at first glance 
they seem directly opposed to each other, 

[If, for example, the vendor had contracted to sell 
1,000 qrs, of wheat, and had put 1,000 qrs, on board, it is a 
question of fact whether those 1,000 qrs, had been ascer¬ 
tained or specified as the subject of the contract: if they 
have, then the vendor cair tender them, only, and the vendee 
is bound to accept them, only. But it is a further question 
of fact whether the property has passed. It will pass unless 
the vendor has shown that it was his intention that it 
should not pass. Then comes the* question whether the 
vendor had any right or power to give effect to that intention. 
That must depend on the contract. The vendor cannot vary 
it at pleasure. If the intention of the parties to be gathered 
from the terms of the contract was, that the property shotdd 
pass at once, or when placed on board, or when delivered at 
a certain port, or where bills drawn against the goods had 
been accepted, or when bills drawn against the goods had 
been paid, or on the happening of any other event, it is not 
in the vendor’s power to vary the eontiuct, or, as it is some¬ 
times expressed, to vary the consignment, and to say that the 
property shall pass at some time other than that agreed upon. 
But if ho has the right to give effect to that intention con¬ 
sistently vdth the contract, he can do so; and the question 
is one of fact. Did such an intention exist? Of tliis the 
terms of th(' bill of lading arc very strong evidence. But 
all cases of cousignmont are not from a vendor to a vendee. 
In many cases a consignor consigns to an agent, and 
not to a vendee, and raises money 'on the consign¬ 
ment by drawing on his agcnl, negotiating the bills with 


((() Cote V. Ilanloe, 4 East, 211, post, p. 146. 

(t) Biandi v. Boulhj, 2 B. & Ad. 0S2,post, p. 150. 
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a bank, and pledging the bills of lading with the bank as 
security; and this he may do on any terms he may choose, 
for ho is consigning to his own servant. 

A letter to the Bank authorising them to sell the consign¬ 
ment in case the bills arc not paid is the ordinary letter of 
hypothecation. If the letter authorises the Bank to sell all 
consignments for which bills of lading may in future come into 
then’ hands, it is called a general letter of hypothecation.] 

There are two early cases on this subject which seem to 
have been decided upon the same principle. In each of 
them the Court decided that both the property and right of 
possession were vested in the purchaser and consignee, whilst 
in Brandt v. Bowlby (a), the judgment of the Court was, that 
neither was vested, and in Wilmshurst v. Bo 2 oJeer{b), that 
only the right of property was vested; but the principle 
seems to be the same. The Court seem to have considered 
the correspondence and evidence carefully, to see whether 
the goods were shipped with the intent to appropriate them 
to the agreement, and then to have considered whether the 
vendor, under the agreement, had a right to retain the 
possession, for the facts showed beyond a doubt that he had 
a wish to do so. 

The first of those cases was Walley v. Montgomery (c), in 
1803. The facts, as reported, were, that ‘W’allcy, at Liver¬ 
pool, gave Schumann and Co., of Memel, an order for timber. 
Schumann and Co. wrote to him on the 1st of May to say 
they had chartered on his account the ship Esther; and 
on the 16 th May they wrote him another letter, enclosing a 
bill of lading and an invoice, and informing him that they 
had drawn on liim at three months for the price of the 
timber; none of those letters are sot out in the report, which 
greatly lessens its value. The mvoice was of this tenor; 
“ Memel, 9 th May. Invoice of a cargo of timber shipped by 
order and for account and risk of Mr. T.'W'allcy, at Liverpool, 
in the Esther and the bill of lading was “to order or 


(a) Brandi v. Boiclby, 2 B. & AS,. 932, post, p. 160. 

(b) Wihiuliurst v. BowJeer, 7 M. & G. 882; 8 Seott, N. E?571, post, p. 162. 

(c) Walley v. Montgomery, 3 Bast, 686. 
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assigns, lie or tliey paying fitroiglit,” and was indorsed in 
blank by Sclinmann and Co. Scbninann and Co. sent tboir 
correspondent, Montgomery, another bill of lading, nndcr 
wbicb and by tbeir directions bo got possession of the cargo. 
"Wallcy, who was not insolycnt, demanded tbo goods of 
Montgomery, and offered to accept tbc drafts drawn on bun 
by Sebumann and Co., bnt Montgomery refused to lot bim 
have tbom unless bo would pay ready money. Walley would 
not pay ready money; bo did not tender tbe freight which 
Montgomery paid. Montgomery sold tbo cargo, and "WaUcy 
brought troTcr against bim, and tbe question was, whether 
Walloy bad tbo right of property and possession in tbe cargo 
or not. Montgomery scorns to bayo been treated by tbo 
Court as identified in interest with Sebumann and Co. 
Lord Ellenborougb, at tbe trial, looking at tbe correspon¬ 
dence and the bill of lading only, thought Sebumann and Co. 
bad appropriated tbe goods to be Walley’s if be accepted 
tbo bills and paid tbe freight, and not tiU then. He bad 
offered to accept tbo bills, so that tbe first condition was 
fulfilled; but be bad not offered to pay tbe freight, and 
therefore be was nonsuited. Tbc King’s Bench granted a 
new trial. Lord Ellenborougb said that be should bayo 
retained bis opinion bad it not been for tbo inyoice, to wbicb 
bis attention bad not been called at the trial; ho thought 
that showed that tbe appropriation was absolute. Grose, J., 
said, “ Tbo defendant was tbc mere agent of Sebumann 
“ and Co., out of whom tbc property was diyestod by tbe 
bill of lading and inyoice, and tbc dcliyery to tbo captain 
“ for every pm-posc except that of stoppmg in tmimlii. * * * 
“Ho man can make another bis debtor against his will 
u % * « there was no duty in tbo plaintiff to pay tbc 
“ defendant tbc freight, because bo was a tortfesor: standing 
“ as Sebumann and Co. be was detaining the goods from tbe 
“ plaintiff after haying passed tbc property*to bim.” 

T]j.e other ease was Coxey. Harden (a), also in 1803. In 
that ease, Browne and Co. of Eotterdam, bad an order from 


(a) Cbcte v» Harden^ 4 East, 211* 
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Oddy and Oo. of London for flax. The terms of the' order 
are not given in the report, nor the manner in ■which the 
first part of it was performed. On the 12th of Pehruary, 
1802, Browno and Co. ■wrote to Oddy and Co. as follows: 
“We have the pleasure of handing to you a bill of lading, 
and invoice of the remainder of the flax we purchased for 
your account, by order of Mr. Oddy, consisting of eighteen 
mats, which are shipped in Vrow Jeannette for your place, 
the amount being 317?. Os. 10^?. We have this day dra^wn on 
you at two usances in favour of Lacon, Fisher and Co., not 
doubting it will meet due honor.” The bill of lading which 
was sent to Oddy and Co. was ■unindorsed, and Oddy and 
Co. being in difficulties, transferred it to Harden the 
defendant, who, as the bill was unindorsed, stood in exactly 
the position of Oddy and Co. Then Oddy and Co. failed, 
and Bro^wne and Co. having transmitted an indorsed bill 
of lading to Coxe, he brought trover against Harden, who 
had obtained possession of the goods by moans of the un¬ 
indorsed bill of lading. The Court of King’s Bench thought 
Coxe could not sue in his own name, but they said it was 
not necessary to decide that, for Bro^wne and Co. could not 
have sued in their o^wn name. As Harden had actually 
received the goods, no question on stoppage in transitu 
arose, and the question in the case was, whether tho right 
of property and possession in the goods, had passed from 
Bro^wne and Co. to Oddy and Co. or not. Heitlicr the terms 
of the order nor of the invoice are given in the report, but 
in argument it is asserted, “that the property was vested 
in them ■without any words of condition annexed, scilicet if 
they honored the bill,” and each of the judges assumes in his 
judgment as a starting point, that it was clear that Oddy and 
Co., if they continued solvent, were to have immediate pos¬ 
session. It seems, therefore, not too much to infer, that the 
original agreement was one by which tho vendors were not 
to retain a right of possession till the bills were honored; 
and, consequently, that the directions to the captain not to 
deliver to Oddy and Co.,*signified by the bill of lading being 
unindorsed, were no part of the bargain, and not such as (if 
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Oddy and Co. liad continued solvent), could have been 
enforced against tbem. 

In tbe case of the Gonstantia, in 1807 (a), Lord Stowell 
pointed out tbe great importance of tbe terms of tbe contract 
of sale, upon tbo right of tbe consignor to control tbe goods 
after tbey bave boon put on board ship. In that case, some 
brandy taken on board tbo ship, was claimed by a neutral, 
Elyo, wbo was tbo consignee. Tbe captors insisted that tbe 
brandy remained tbe property of tbe consignor, wbo was an 
enemy. The facts seem to bave been, that Kye ordered tbe 
brandy of tbe consignor, wbo put it on board tbe ship at 
Cette, and bad bills of lading made out, which expressed 
that tbe brandy was shipped on account of Kye, and at bis 
risk. Drafts were drawn by Kye’s du’ections on bis corre¬ 
spondent, wbo dishonored tbem by,mistake, and tbe con¬ 
signor, under a mistaken idea that Kye was insolvent, took 
legal steps in Cette, by which tbe master of tbe ship was 
ordered not to deliver tbe goods to Kye, but to tbe consignor’s 
agent: tbe order of revocation was peremptory. It was 
proved that Kye was in reality solvent, and that the con¬ 
signor was under a mistake. Tbe letters contaiaing Kye’s 
orders for tbo brandy, were not at first before tbe Court. 
Lord Stowell, after pointing out with great clearness that the 
consignor bad, in fact, made a revocation, and that, therefore, 
tbo only question was, iE be bad a right to make it, and that 
neither by tbe law of England nor of Eranco, was there an 
milimitcd power of stoppage in tvmihitu in tbo one country, 
or re-vendication in the otlier, except where tbe pui’cbascr 
bad failed, said that in this case Kye was not insolvent, and, 
therefore, tbe goods were Kyo’s, “unless it can bo shown 
“ that tbe right of the shipper extends fiu'tber tbnn I have 
“ stated it, and that it amounts to an unlimited right to vary 
“ tbe consignment at pleasure; where goods are shipped 
“ without orders, such a right exists. Tbe* seller, if be may 
“ be^ so described, retains an absolute power over them, for 
“ there is no purchase. But when orders bave been received 


(«) T/it (JmntantM (UetuiclMii), 6 Rob. 331, 
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“ and executed, and delivery has been made to the master of 
“ the ship, and hills of lading signed, the seller is functus 
“ officio, except in the peculiar case in -which he is again 
“ reinstated by the privileges of the vendeur primatif. That 

will make it a matter of fundamental importance, that the 
‘‘ letters containing the original order should be produced. 

The mercantile law I take to bo clear and distmot, that the 
“ seller has not a right to vary the consignment, except in 

the ease above stated. The mischief and inconvenience’ 
‘‘ that would ensue on a contrary supposition, are extreme. 
“ The goods might be put on board, and might lie at the 
“ risk of the consignee for two or three months, and if the 
“ consignor could come and resume them at pleasure, it 
“ would place the consignee in a situation of great dis- 
“ advantage, that ho should be exposed to the risk during 
“ such a length of time, for an object that might eventually 
“ be defeated at any moment, by the capricious or interested 
“ change of intention in the breast of the con^gnor; it 
“ would be to expose the consignee altogether to the mercy 
‘‘ of the consignor.” 

[In Ogle v. Atkinson («), in 1814, Smidt and Co. of Eiga 
having funds of the plaintiff’s in their hands, purchased flax 
at his request, for which ho sent his own ship. Smidt and 
Co. put the flax on board, tellmg the captain that it was the 
property of the plaintiff, and as such the captain received it. 
They induced the captain to sign bills of lading making the 
flax deliverable to blank or order, and sent it to their agent 
in this country with instructions to get the plaintiff’s accept¬ 
ance for 2500^., which sum they conceived would be due to 
them on balance. The plaintiff declined to give his accept¬ 
ance, and the warehouseman refused to give him possession. 
The Court hold that the property passed absolutely to the 
plaintiff on delivery on board his ship, Gribbs, C.J., pointing 
out that if the flax had been delivered to the captain to be 
the property of the plaintiff on condition that he accepted 
certain bills, the case wo^d have been different.] 

■---ar . . 


{a) Ogle v. AtUnsoUf 5 Taunt, *159^ 
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In Craven v. Ryder (a), 1816, th.e contract was lor the 

sale of 24 hogsheads of sugar, from Craven to French, free 
on hoard a British ship, two months’ credit. Craven put 
24 hogsheads on hoard the defendant’s vessel, the George, 
which was that named hy French, hut retained the lighter¬ 
man’s receipt, which expressed them to he shipped for and 
on account of him, Craven. The Cotu't of Common Pleas 
decided, that Craven had never parted with the right of 
’possession. Gihhs, C. J., said, “ that the plaintiffs might 
“ refrain from delivering the goods, rmlcss under such cir- 
“ cumstanees as would enable them to recall the goods if 
“'they saw occasion.” It seems very douhtful whether the 
property had passed under such circumstances from the 
vendor so as to free him from the risk of loss, hut there was 
no occasion to decide that in Craven y. Ryder (a). It would 
seem from Coze v. Harden [h), that if the goods in Craven v. 
Ryder (a), were appropriated to the contract, which was on 
credit, t;^at Craven had no longer power to control the 
possession; and from the followmg case of Brandt v. 
Botolhy (c), it wmuld seem, that the appropriation was not 
complete hy the mere delivery on hoard the ship, unless it 
was done with the intention of appropriation. 

In Brandt v. BowTby (c), in 1831, the Court of Kmg’s 
Bench decided that the property iu a cargo of wheat remained 
in the vendor. The decision trumed entirely on the pocuKar 
circumstances. These seem to have been that Berkeley, of 
liTcwcastlc, haviug agreed to purchase wheat of the plaintiffs, 
merchants at St. Petershru’g, pajnnent to he hy dr’afts on 
London, chartered a vessel of the defendant, Bowlhy, and 
sent it to receive the wheat. Then Berkeley and the agents 
of the plaiatiffs in England quarrelled, and Berkeley wrote to 
cancel every order ho had given (which he had clearly no 
right to do). The plaintiffs wrote to say that they would 
nevertheless load the vessel, hoping it would meet Berkeley’s 


Graven v. Ryder, C Taiint. 433. 
qZ)) CWc V. Harden, 4 East, 211. 

(c) Biandf y. Rmvlhy, 2 B. & Ad. 932. 
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approval. They did load the vessel, but took the bills of 
ladiag to their ovui order. They sent one of the bills of 
ladiag indorsed to their agent, another they sent unindorsed 
to Berkeley, and at the same time informed him of what 
they had done, and that they had drawn partly on him and 
partly on London for the price. Berkeley refused to accept 
the draft on him, or to allow the house in London to accept 
on his account. When the ship arrived the price of wheat 
had risen, and Berkeley obtained the cargo from the defen¬ 
dants against tho will of the plaintiffs, whose agents held the 
indorsed bills of lading. Tho plaintiffs brought an action on 
the contract for a delivery contrary to the bill of lading, and 
recovered as damages the value of the cargo at the port of 
discharge. The defendants’ counsel moved to reduce the 
damages, because the plaintiffs had no right of possession, in 
which case the damages should be only nominal, or at least 
no more than an unpaid vendor’s right of possession, in 
which case the measure of damages should bo the invoice 
price; but the Court refused a rule on both points. Tho 
Court seems to have come to the conclusion from the corre¬ 
spondence, that the goods were not shipped for the purpose 
of appropriating them to the fulfilment of tho still existing 
contract which Berkeley had tried to cancel, but for the 
purpose of offering to Berkeley a substituted contract, which 
he declined. When once this construction was put upon the 
facts, the case became identical in principle with Swain v. 
Shepherd (a). 

RticJc V. Hatfield (J), in 1832, was a ease nearly similar to 
Craveii v. Ryder [e). The shipowner there, however, had 
refused to give a receipt, and it is to be observed, that Lord 
Tenterden, in his last edition of Abbott on Shipping (d) cites 
the case as an authority that under such circumstances the 
vendor retains his rights, “at least as against the master of 
tho ship,” so that it appears ho did not consider it clear that. 


(а) Swaiii v. Bh&plurd, 1 M, & R. 

(б) Biiclz YmEatfield, 5 B. & Aid. 632. 
(c) Grmen v. Ryder, 6 Taunt. 433. ,, 
\d) Abbott on Shipping, 10th ed., 403, 
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as against the pniohaserj the vendor eotild retain any control 
after shipment. 

[In Alexander v. G-ardne)' (a), in 1835. The plaiatifis, mer¬ 
chants in London, contracted to sell to the defendants, butter 
which they wore expecting from Ireland. The broker’s note 
was in these terms:—“ London, Oct. 11, 1833. Sold to 
Messrs. Wilbam Gardner and Son, for account of Messrs. 
Alexander and Co., 200 firkins Murphy and Co.’s Sligo 
butter, at 71.S. M. per cwt., free on board for first quality. 
* * * Payment, bill at two months from the date of landing. 
To bo shipped this month.” The butter was not shipped 
until hTovember, but the defendants waived any objection on 
that score, and retained the invoice and bill of lading, which 
had been indorsed to and delivered to them. In December 
the vessel with the butter on board was wrecked. The Court 
hold that the property had passed to the defendants.] 

In Wilmslmrst v. Botvlcer (i), in 1841, the defendants 
entered into this written contract with the plaintiffs:—“ Sold 
to Messrs. "Wilmshm’st and Son, about 300 quarters of wheat, 
as per sample, at 21 ll5. per quarter on board. Payment by 
banker’s draft on London, at two months date, to be remitted 
on receipt of the inA’-oiee and bill of lading.” The defendants 
shipped 310 quarters on board a A’essel, and took bills of 
lading deliverable to their order or assigns. They insured 
the goods, and in ptu’suance of an agreement with the plain¬ 
tiffs, charged them Avith the premiums as well as the price of 
the wheat. They forwarded an indorsed bill of lading and 
an invoice to the plaintiffs, who sent them back a draft, but 
not a banker’s draft. The defendants instantly retrumed it, 
and resold the wheat at an advanced price. [The plaintiffs 
haA'ing failed in an action in trover (<?), on the ground that 
tlicy were not entitled to the possession of the goods, as they 
had not given the banker’s draft, now moved for judgment 
non obstante veredicto.] There was no cohaplaiat of what 


(a) AlcxantUi r. Cfatdner, 1 Biflg. N. 0. 671. 
(h) Wilmslmrst v. BovlIm-, 2 M. (fc G. 792. 

(c) WilmAurst v. Bmvker, 5 Bing. N. C. 541. 
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seems to haTo been tbe real •wrong, tbe oyer basty resale. 
The Court of Co mm on Pleas, after taking time to consider, 
decided that the property was in the plaintiffs, hut than on 
the true construction of the contract the defendants wero to 
have a right to retain possession until the dehrery of a 
banker’s draft. [On appeal (a), the Court seems to have been 
of the same opinion as the Court of Common Picas as to the 
passiug of the property, but to have reversed that Court on 
the construction of the contract. Prom the shape in which 
the question came before the Court (a motion for judgment 
non obstante veredicto), it was a fact admitted on both sides 
that “ the defendants, by order of the plaintiffs, caused the 
goods to be shipped for the account and at the risk of the 
plaintiffs,” so that the Court had no occasion to decide 
whether the appropriation owed its validity to a prior autho¬ 
rity contained in the agreement, or to a subsequent assent on 
the part of the plaintiffs. In point of fact, there seems to 
have been ample evidence of both. 

EllersJiaw v. Magniac (h) was tried in 1843, but was not 
reported until 1851. The plaintiff, a merchant iu Leeds, 
contracted with J. and J. Cortazzi, who carried on business 
in London and Odessa, to buy a cargo of linseed. The 
Odessa partner, before any linseed had been shipped, drew 
two bills on the plaintiff on account of the linseed, which 
were accepted by the plaintiff and paid when duo. The 
plaintiff chartered the ‘ Woodhouse,’ and sent her to Odessa 
to take on the cargo. When she was loaded the Odessa 
partner -wrote to his London partner, “ With regard to your 
sales of linseed, Mr. Ellershaw wiU receive a part by the 
‘ Woodhouse.’ ” He then obtained a bill of lading making 
the cargo deliverable to order or assigns. The Odessa house 
being in difficulties, indorsed the biU of lading for value to 
the defendants, who claimed the cargo, as holders, on the 
arrival of the ship at Hull. The Court, consisting of Lord 


(ci) W%lifnslmnt v. Bowlccr, in 1844, 7 M. & Q. 882 ; 8 Scott, N. R 571; 12 L. J, 
C. P. 475. 

(6) Ellershaw v. Magniac, 6 Ex. 570. 
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Abingcr, C.B., and Barons Parke and Aldorson, hold tkat 
tke property had not passed to the plaintiff. 

W(d^ T. JSeder («), in 1848, is often cited as a leading case 
on this subject. Tbc defendant, wbo was a com factor at 
Bristol, contracted by letters with Lethbridge, a corn factor 
at Plymouth, to buy from him 400 to 500 qrs. f. o. b. of 
barley, at Eingsbridgo or neighbouring port, for cash, on 
handing bills of lading, or acceptance at two months date.” 
Lethbridge was informed, in answer to inquuies, that ho 
was to charter a vessel, and accordingly ho chartered the 
‘ Emerald.’ The captain signed a bill of lading making the 
barley deliverable at Bristol, to the order of Lethbridge or 
assigns, freight as per charter. Lethbridge then went to 
Bristol, and early in the morning called at the defendant’s 
office, and there left the invoice ajid an unindorsed bill of 
lading. lie called again later on in the day, when some 
dispute arose, and although the defendant said he accepted 
the cargo, and offered to pay cash, Lethbridge declined, and 
took away the bill of lading and indorsed it to the plaintiffs 
for value. When the ‘ Emerald ’ arrived the defendant 
obtained possession of part of the cai'go. The Coiu’t held 
that the property had not passed to the defendant. 

Parke, B., after pointing out that although a delivery to a 
carrier is, if nothing further takes place, a delivery to the 
vendee so as to vest the property in him, but that this was 
not such a case, said, “ The delivery of the goods on board 
“ the ship was not a delivery of them to the defendant, but 
“ a delivery to the captain of the vessel, to be carried under 
“ a bill of lading, and that bill of lading indicated the person 
“ for whom they were to be carried. By that bill of lading 
“ the goods were to be carried by the master of the vessel 
“ for and on account of Lethbridge, to be delivered to him 
“ in case the bill of lading should not be assigned, and if it 
“ should, then to the assignee. The goods therefore still 
“ continued iu possession of the master of the vessel, not as 


(a) JFcdt V. Baler, 2 Ex. 1; 17 L. J. Ex. 307. 
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“ in. the ease of a common carrier, hut as a person carrying 
“ them on behalf of Lethbridge.” 

In JenJeyns v. Brown {a), in 1849, the plaintiff, a merchant 
in London, instructed his agents, Klingonder and Co., of Nc’sp 
Orleans, to purehaso corn. Zlingendcr and Co. did so with 
their own money, and drew two drafts on the plaintiff. 
IQingender and Co. took the bills of lading, deliverable to 
themselves. They then sold the drafts to the defendants, 
and indorsed the bills of lading to them as security. After 
the sale of the drafts they sent an invoice to the plaintiff, 
stating that the corn was “ consigned to order, by order, and 
for account and risk ” of the plaintiff. The bills were pre¬ 
sented to the plaintiff for acceptance, and accepted, and, 
together with the bills of lading, were deposited by the de¬ 
fendants with banleers. .On the day when the drafts became 
duo the plaintiff called at the bank, demanded the bills of 
lading, and offered to take up the drafts. He was requested 
to call again nest day, as the drafts had been mislaid, but he 
did not do so. The drafts, when presented for payment, were 
dishonoured. The defendants sold the corn, and the Coiut 
was of opinion that tho property did not pass to the plaintiff, 
Coleridge, J., in delivering the judgment of the Court, say¬ 
ing, “ that taking tho bill of lading deliverable to their own 
“ order was nearly conclusive evidence that the consignors 
“ did not intend to pass the property to tho consignee.” 

Turner v. The Trustees of the Liverpool Docks (5), in 1851, 
was very similar to Ellershaw v. Magniac (c). Tho consignees 
sent their own ship, and the consignors took the bill of lading 
“ unto order, or to our assigns, he or they paying freight for 
the said goods, vk., for cotton in round bales, cotton in square 
bales, nothing being owners’ property.” The invoice stated 
the cotton to have been shipped “ by order and for account ” 
of tho vendees, who were at tho same time requested to effect 
insurances. 


irr 


(ft) Jenhjns v. Broiuyi, 14 Q. B. 4^6 ; 19 L. J. Q. B. 286. 

(h) Turner v. The Trustees of the Liverfiool Docks, 6 Es. 54? ; 20 L. J. Ex. 393. 
(c) Ellershaw y. Magniac, 6 Ex. 570. 
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PattcsoE, J., in dolivormg tlie judgment of tlie Court, 
said, “ There is no doubt that the delivery of goods on board 
“ the purchaser’s own ship is a delivery to him, unless the 
“ vendor protects himself by special toinis, restraining the 
“ effect of such delivery. In the present ease the vendors, 
“ by the terms of the bill of lading, made the cotton deliver- 
“ able at Liverpool to thcii- order or assigns, and there was 
“ not therefore a delivery of the cotton to the purchasers as 
“ owners, although there was a delivery on board their 
“ ship.” 

In V. Coiemorth (a), in 1852, Kilgour & Leith, of 
Glasgow, wished to purchase handlcerchiefs from the plaintiffs 
at Madras, The defendants, at tho request of Elilgom’ & Leith, 
wrote to the plaintiffs saying, that they, the plaintiffs, might 
draw on them for tho price of tho hgndkerchiofs on enclosing 
bills of lading. Accordingly the plaintiffs sent a bill of 
lading, which made the handkerchiefs deliverable to tho 
defendants or their assigns, together with an invoice, which 
stated them to bo “ on account and risk ” of Eilgour & Leith, 
Eilgour & Leith stopped payment being indebted to tho 
defendants. Tho defendants obtained possession of the 
handkerchiefs under tho bill of lading, but declined to accept 
tho drafts, which had been sent by the plaintiffs to their 
agents, and by them presented to the defendants for accept¬ 
ance. The defendants having sold the goods, this action 
was brought to recover tho proceeds as money received for 
tho use of tho plaintiffs. Tho plaintiffs were non-suited, 
and the non-suit was upheld; the Court holding that tho 
acceptance of the bills was not a condition precedent to 
the passing of tho property, and that it had passed to Eilgour 
& Leith. 

It should bo noticed here that it was not decided here that 
tho plaintiffs could not have recovered damages for not 
accepting tho drafts, but it was decided that this form of 
action woidd not lie. 

It was argued for tho plaintiffs, that tho acceptance of the 


(a) Keij V. Gotesnoith, 7 Ex. 695; 22 L. J. Ex. 4. 
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bills was a condition subsequent, wMcb, not being performed, 
tbe property was to rerert to tbe plaintiffs, and that it was a 
question of fact wbetber tbo contract was a conditional one; 
but tbe Court held that it was an absolute sale, and that there 
was no question for the jury. There seems to be no reason 
why parties should not agree to such a condition subsequent, 
but it must of course be proved. 

In Bchuster v. McEellar{a), in 1857, the plaintiffs had 
about 100 tons of spelter lying in Hays’ warehouse, which 
Coles & Co. were desirous of purchasing and shippingto Calcutta. 
A lighterman, instructed by Coles & Co., obtained from the 
plaintiffs a delivery order for the spelter on Hays, and gave 
the plaintiffs an acknowledgment that he had received the 
delivery order from them, and that he would hand them the 
mate’s receipts. The mate’s receipts acknowledged the spelter 
to have been received from the lighterman, and they were 
handed to the plaintiffs. 

The usual course of business was for Coles & Co. to pay the 
plaintiffs for the goods, they then had the mate’s receipts 
handed to them, which they attached to the bills of lading, 
and the bills of lading were then signed. But in this case 
Coles & Co. fraudulently procured bills of lading to be signed 
in their favour, and pledged them. The defendants, the ship¬ 
owners, refused to deliver the spelter to the plaintiffs, but the 
Court held that the property had not passed, and upheld a 
verdict for the plaintiff's. 

The case of Sheridan v. The Neio Quay Co. (5), in 1858, 
was a very complicated one. It was an action by one who 
claimed to be a sub-vendee against a railway company for 
non-delivery. The facts appear to have been that the vendor, 
Donaldson, took the bill of lading, making the goods deliver¬ 
able to the vendee, and forwarded it to his bankers, together 
with a draft, to be delivered to the vendee on his acceptance 
and payment. 

The bankers were unable to find the vendee, and therefore 


(«t) Schuster V. McKellctr, 7 E. & B. 704 ; 26 L. J. Q. Br 281. 

(i) Sheridan v. The Neio Quay Co., 4 C. B. N. S. 618 ; 28 L. J. C. P. 68. 
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rctuniod tlio bill of lading and draft. In tbe meantime the 
plaintiff, ttIio bad pnrebased tbo goods from the Tondee, paid 
the freight, and employed the defendants, a railway company, 
to cany the goods for him. The Court held that the property 
had not passed, and that the defendants, in an action of trover, 
were not estopped from showing this. 

In the following case of Brown v. Hare (a), in 1858, the 
consignors took the bill of lading in their own names, but the 
Court held that this had not been done for the purpose of 
retaining tho property. 

The defendants, who were merchants in Bristol, entered 
into a contract with the plaintiffs, who wore merchants at 
Eotterdam, through a broker in Bristol, named Gooldcn, to 
purchase 20 tons of rape oil, of which 10 tons were to be 
shipped free on board at Rotterdam hi September, to bo paid 
for by a bill at three months, on dclivory to the defendants of 
the bill of lading. On tho 8th, the plaintiffs shipped 5 tons 
on board the “ Sophie,” at Rotterdam, and the captain signed 
a bill of lading, making the oil deliverable “ unto shippers’ 
order or their assigns.” The bill of lading was indorsed 
by tho plaintiffs, “deliver tho contents to the order of 
Messrs. Hare & Co.,” and an mvoico was made out stating 
the oil to have been shipped for account of Hare & Co.; 
and on the same day, tho 8th, the plaintiffs sent by post to 
Gooldcn, the bill of lading, an invoice, and a bill of exchange, 
draivn on tho defendants, all of which Gooldcn received on the 
evening of the 10th after business hours. On the night of 
tho 9th, the “ Sophie ” was lost in the Bristol Channel. On 
the mornuig of the 11th, Goolden, who know of her loss, went 
to tho defendant’s office and there left tho bUl of lading, 
invoice, and bill of exchange. The defendants returned them 
shortly afterwards, saying they wore not liable to pay for tho 
oil. Tho Court hold that the property had passed to tho 
defendants, and that the plaintiffs were entitled to recover, 
and the judgment was affirmed in the Exchequer Chamber. 


(a) Si own r. IIaie,»3 H. & N. 484 ; 27 L. J. E\. 372; 4 H. & N. 822 ; 29 
L. J. Ex. 376. 
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Erie, J,, deliTering tlie judgment in that Chamber, said: 

“ The real question has been on the intention with which the 
“ bill of lading was taken in this form: whether the consignor 
“ shipped tho goods in performance of his contract to place 
“ them ‘free on board’; or for the purpose of retaining a 
“ control over them and continuing to bo owner contrary to 
“ the contract, as in the case of Waz^ v. Baker (a), and, as is 
‘‘ explained in Turner v. The Trustees of the Liverpool 
“ Docks (b), and Van Casteel v. Booker (c). The question 
“ was one of fact, and must be taken to have been disposed 
“ of at the trial. The only question before the Court below 
“ or before us being, whether the mode of taking tho bill of 
“ lading necessarily prevented tho property from passing. 
“ In our opinion it did not, under the circumstances.” 

In Joyce v. Bwan{d\ in 1864, M’Cartor of Londonderry 
ofiered to buy 100 tons of guano from Soagravo & Co. of 
Liverpool, and Seagrave & Co. wrote to him on tho 26th of 
February, saying they would send him 115 tons which they 
hoped to have on boai-d the ‘ Anne and Isabella ’ in a few 
days. On tho 2nd of March, tho plaintiff at M’Carter’s 
request effected an insurance on the 115 tons. On the 3rd 
of March, M’Carter wrote a letter to Seagrave & Co., 
grumbling about the price. On the 4th of March, Seagrave 
& Co. took the bill of lading making the guano dcHvorablo at 
Londonderry to their order or assigns, and made out an 
iuToico as follows : “ Particxdars of phospho-guano delivered 
to account of W. M’Cartcr, Esq.” The bid of lading and 
invoice were sent to a partner in the house of Seagrave & 
Co., then staying at Belfast. On the evening of the 4th, 
but whether before or after posting tho bill of lading the 
report does not say, Seagrave & Co. received M’Carter’s 
grumbling letter, and, fearing lest ho should refuse the 
guano, they insured it in their own names. On the 7th the 
partner in Belfast, who was going on a visit to M’Carter, took 


(a) Wmt V BaU,, 2 Ev. 1 ; 17 L. J. E\. 307. 

(h) Turner v. Tnistees of Liiei^iool LocU^ 6 Ex. 543; 20 L. J. Ex. 393. 
(c) Van Casteel v. Booler, 2 Ex. 691; 18 L. J. Ex. 9. ^ 

{(1) Joyce V. Bican^ 17 0. B. N, S. 84. 
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the bill of lading with him, and M’Carter said he would 
accept the cargo, and on the 9th, on getting back to busi¬ 
ness, the bill of lading was indorsed to him. It turned out 
afterwards that the ‘ Anne and Isabella ’ had been wrecked. 
The defendant contended that M’Carter had no insurable inte¬ 
rest (a) in the guano, but the jury found thatScagraye & Co. 
had put it on board with the intention of passing the propeify 
to him, and found for the plaintiff. The Court refused to enter 
a nonsuit or to grant a new trial, Williams, J., saying, “ It 
“ was a question for the jury, and I think they were war- 
“ ranted in assuming that the guano was put on board 
“ pursuant to that contract, with the intention of transferring 
“ the property from the sellers to the buyer. It is true that 
“ the bill of lading was taken in the names of the sellers, and 
“ at the time the insurance was declared was unindorsed. 
“ That was a circumstance which was well worthy the atten- 
“ tion of the jury, and might have induced them to come to 
“ a contrary conclusion. But, if they thought that, notwith- 
“ standing this, there wore other circumstances sufficiently 
“ cogent to induce them to come to the conclusion that the 
“ property was intended to pass, I am of opinion that the 
“ mere circumstance of the form of the bill of lading and of 
“ the invoice being transmitted to the partner then in Ireland, 
“ instead of to M’Carter direct, was not sufficient to annihi- 
“ late the other evidence in the cause, though it might induce 
“ the jury to pause. The cases of Waif v. Baker [b\ Brown 
“ V. Hare (c), appear to me clearly to establish the distinction 
“ that, if from all the facts it may fahiy be inferred that the 
‘‘ bill of lading was taken in the name of the seller in order 
‘‘ to retain dominion over the goods, that shows that there 
was no intention to pass the property; but if the whole of 
“ the circumstances lead to the conclusion that that was not 


(a) Seccffucve r. Union Mmine Insurance Co., L. R. 1 0. P. 305 | 35 L. J. C. P. 
172.* 
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“ the ohjeet, the form of the hill of lading has no influence 
“ on the result.’’ 

hi-Moaltes v. Nicholson (a), in 1865, Pope of London, ha\ing 
agreed to purchase coal from Josse at Hull, chartered a shi[j 
and sent her to Hull. Josse put the coals on board, and 
m’ote to Pope enclosing an invoice and an unstamped bill of 
lading, by •which the cargo was made deHverablo to Pope or 
order: Josse retained a stamped bill of lading, and sent 
another unstamped bill to his agent, the defendant, who 
obtained possession of the coal when the ship arrived in the 
Thames on the ground that Pope had not paid cash according 
to contract. Poi^e appears to have sold tho coals to the 
plaintiff before receipt of the unstamped bill of lading, which 
he subsequently indorsed and delivered to him. There was a 
dispute as to what wore tho terms of the contract, and it was 
left to the Jury to say what they were, and the Jury found 
that the contract was for cash against bill of lading, and that 
Josse did not intend to pass tho property to Pope until cash 
had been paid (b). The Cmut hold that the property had not 
passed to Pope, and that tho plaintiff was in no better position 
than Pope. Erie, C.J., said, “ Tho delivery of the coals on board 
“ a ship chartered by Pope has no eflect whatever in passing 
“ the property. If the intention was that the ship should be 
“ regarded as the warehouse of Josse until the happening of 
“ the event contemplated, viz., tho payment of the price, the 
“ putting tho coals on board did not alter tho position of the 
“ contracting j)artic& ” (c). 

It is worth noticing that neither tho terms of the contract 
nor the complete coiTcspondence arc given in the report, yet, 
as appears from the Judgment of Erie, C.J., it was from these 
that the Jury drew the conclusion that there was no intention 
to pass the property. 

In 0^^ V. Shuler in 1875, the plaintiffs had contracted 


{a) Moaleis \. Nitliokon, 34 L. J. C. P. 273 ; 19 C. B. N. S. 290. 

(b) Tliis IS so stated in the judgment ot Erie, O.J. ^ 

(c) See Falk v. Fletcher, ante, p. 134 ; 18 C. B X. S. 403 ; 34 L. J. C. P. 146. 

(d) Ogg V. Shuter, L. B. 10 C. P, %59 ; L, JR. 1 C, P, D, 47 ; 44 L. J. C. P. 161; 
4o L. J. C. P, 44. 
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to puroliaso potatoes from one Loutr^ in France to be deliyerod 
“ free on board ” at Dunkirk at a certain price. A payment 
of 30?. was made, and tbo potatoes were shipped on board the 
“ Blonde ” in sacks sent over by the plaintifis, and a bill of 
lading taken to order. Loutrd indorsed the bill of ladmg to 
the defendant with instructions to exchange it for an accept¬ 
ance for the balance. The plaintifis had some reason to think 
that the quantity of potatoes shipped was IG sacks short, and 
on this ground declined to accept for the full amount, but 
offered to do so, if, when unloaded, it should appear that the 
full quantity had been loaded, or to accept at once for the full 
amount less the price of 10 sacks. The defendant declined, 
and sold the potatoes. The Court of Common Pleas held 
that the property had passed to the plaintiffs; but was 
reversed in the Court of Appeal, by Cairns, L.C., Kelly, 
C.B., Bramwell, E., and Blackburn, J. Cairns, L.C., de¬ 
livering the judgment of the Court, said, “ Where the shipper 
“ takes and keeps in his own or his agent’s hands a biE of 
“ lading in this form to protect himself, this is effectual so 
“ far as to preserve to him a hold over the goods until the 
“ biU of lading is handed over on the conditions being ful- 
“ filled, or at least untE the consignee is ready and willing 
“ and offers to fulfil these conditions, and demands the bill of 
“ lading. And we think that such a hold retained under the 
“ bEl of lading is not merely a right to retain possession till 
“ those conditions are fulfilled, but involves in it a power to 
“ dispose of the goods on the vendee’s default, so long at least 
“ as the vendee continues in default. It is not necessary in 
“ this ease to consider what would be the effect of an offer 
“ by the plaintiffs to accept the draft and pay the money 
“ before the sale, for no such offer in this case was ever 
“ made.” 

Gularron v. Kreefi{a\ in 1875, the defendants had con¬ 
tracted to purchase from Munoz all the ore to be obtained 
from a certain mine within twelve months. Yarious vessels 
hah been loaded by Mxinoz, and at the time when the 


(o) Gaharroii v, Kreeftf L. R, 10 Ex. 274; 44 L. J. Ex. 238, 
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“ TrowbridgG ” arrived to take on board her cargo, payments 
bad been made in advance, so tbat Mnnoz vould not have 
been entitled to any further payment in respect of bor cargo. 
Munoz bad ore in stock wbicb bo ought to have shipped, 
taking bills of lading to the defendant’s order. But instead 
of doing this be picked a quarrel with thorn, and telegraphed 
to the defendants that he would not load the ‘‘Trowbridge” 
on their account. Ho then loaded her and took bills of lading 
making the shipment appear to be by one Sabadie, and making 
the cargo deliverable to Sabadio’s order. Sabadie was a mere 
sham. The bill of lading was indorsed, and pledged with the 
plaintiff. The Court held that the property had not passed 
to the defendants. 

In the case of The South Australian Insurance Compani/ 
V. Itandell(a), in 18G9, where the course of business was 
for farmers to bring their corn to the respondent’s mill where 
in the farmers’ presence it was shot into large hutches, where 
it became mixed with com brought by other farmers. The 
respondents gave a receipt for it, “ Ecceived, &c., to store,” 
and could do what they liked with it. The farmer could at 
any time demand back an equal quantity of like quality, or the 
market price on the day of demand. The Privy Council held 
that the property passed to the millers, and approved of tho 
law as stated by Sir W. Jones in his treatise on bailments, 
that wherever there is a delivery of property on a contract 
for an equivalent in money or some other valuable commodity, 
and not for the rotui'n of his identical subject-matter in its 
original or an altered form, this is a transfer of property for 
value—^it is a sale, not a bailment. 

In some eases the property may pass by action at law. 
Thus in Cooper v. Shepherd [h) the plaintiff sued Willomat in 
trover for the value of a bedstead and recovered, Willomat sold 
it to defendant. Held, that the defendant had a good title. 

Tho two following cases show that where tho intention to 


(a) The South Australian Insurance Oo. v. Bandell, L. E. 3 P. C. C. 101. 

{h) Cooper v. Shepherd^ 3 C. E. 260; 15 L. J. C. P. 237 ; BucUand v. Johnson, 
15 C. B. 145 ; 23 L. J. C. P. 204 ; overruled in Brmsmeai v. Harrison, 6 C, P, 
584; 40 L. J. C. P. 281 
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pass the property existed, the property passes notwithstanding 
that that intention was induced by a fraud. As Pollock, 
C.B., said, in delivering the judgment of the Exchequer Court 
in Kingsford v. Merry (a), in 1850, “ When a vendee obtains 
“ possession of a chattel with the intention by the vendor to 
“ transfer both the property and possession, although the 
“ vendee has committed a false and fraudulent misrepresen- 
“ tation in order to effect the contract or obtain the possession, 
“ the property vests in the vendee until the vendor has 
“ done some act to disaffirm the transaction; and the 
“ legal eonsequeneo is, that if before the disaffirmance the 
“ fraudulent vendee has transferred cither the whole or a 
“ partial interest in the chattel to an innocent transferee, the 
“ title of such transferee is good against the vendor.” 

In Attenlorough v. St. Katharine's DoeJe Co. (b), in 1878, 
Lopez, who was a wine grower at Cadiz, consigned ivine to 
Dolai’o in London, and sent the bills of lading to his agent. 
Speller, Speller was induced by fraud to sell the wine, and 
handed the bills of lading to Dolaro. The wine was entered 
by Dolaro at the Custom House, and placed by the defendants 
in their bonded vaults. The defendant.s issued warrants 
making the wine deliverable to Dolaro or assigns, and 
Dolaro pledged them with the plaintiffs. Subsequently 
Lopez gave notice to the defendants not to part with the 
wine on the ground that it had been obtained from him 
by fraud. The Court held that there ivas a complete contract 
of sale passing the property in the wine to Dolai’o, although 
it had been induced by fraud : and that although upon dis¬ 
covering the fraud Lopez might have disavowed the contract, 
yet befoi'o he did so the plaintiffs had obtained a good 
equitable title to the goods. 

In Duheuck v. Lamon (c), in 1880, the plaintiffs had lent 


(ii) Kmgsjoul Mtinj, 11 E\. 570 ; 1 H. & N. 50.3 ; 23 L. J. Ex. 166 ; 26 
L. J. Ex. 83. 

(4) Attmihoiovtih v. ,St. Katharines Lod Co., L. R. 3 0. P. D. 373 and 450 ; 47 
L. T. C. P. 763. 

(() Jlahcod V. Lawson, 4 Q. B. D. 394 ; 48 Z, J. Q. B. 524 ; 5 Q. B. D. 284 : 49 
L, J. ii- B. 408, • 
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Denis Daly and Sons their acceptances for a large sum of 
money, on the security of certain flour which Denis Daly 
and Sons warehoused in the plaintiffs’ name. Daly and Sons 
then applied to the defendants for an advance on the seemity 
of the same flour, but without letting them know of their 
agreement with the plaintiffs. The defendants in good faith 
agreed to make the adyanec if the floiu was warehoused 
in their name mth absolute possession and power to sell. In 
order to cany out this fraudulent scheme Daly and Sons 
represented to tlie plaintiffs that they had sold the floui* to 
the defendants, who would pay for it on delivery, and would 
pay the proceeds of the sale to them when received. There¬ 
upon the plaintiffs gave Daly and Sons a delivciy order, and 
directed the warehouseman to transfer the room in which the 
flour was deposited to Lawson and Co., and this was 
accordingly done. It was held in the Queen’s Bench, and 
afi&i'ined in the Court of Appeal, that the plaintiffs had 
passed the special property in the goods, which they had as 
pledgees, to the pledgors Daly and Sons, and could not 
recover (a). 

It may be well hero to adveid to the distinction between 
those cases where there was in fact a contract of sale, 
and those cases where there was an intention to contract, 
but no contract was in fact entered into, either in con¬ 
sequence of a misunderstanding as to the thing sold, or as 
to the person with whom the contract is inade. 

An early case of this class is the one to bo found in 
Pothicr’s work on the Law of Sales, as being related by 
Plutarch in his “ Life of Solon ”: “ Some Milesians, being 
“ at the island of Chios, purchased of some fishermen there, 
“ the casting of their net. The fishermen drew up a golden 
‘‘ tripod, and the buyers laid claim to it. In this case the 
“ claim was not well founded, for they did not intend to buy, 
“ nor did the sellers intend to sell, anything except the fish 
“ which might be taken.” 


(a) Sec also Parker v* Patrick^ iii 1793> 5 175, 
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In Thornton v. Kempster (a), in 1814, tlie plaintiff wislied 
to sell Petersburg clean hemp, and tbe defendant to buy 
Riga Ebino hemp, it was bold tbcre was no contract. And 
in Phillips T. Bistolli (5), in 1824, tbe defendant made a bid 
at an auction and bad tbe goods knocked down to Mm. 
They wore banded to Mm, but on tindiug be bad made a 
mistake as to the price, immediately returned them, it was 
held to bo a question of fact whether there bad been such an 
acceptance as to make tbe contract good. In tbe case of 
Raffles y. WicheUiaus (c), in 1864, tbe contract was again a 
broker’s, m which '&e vendor sold cotton “to arrive ex 
Peerless from Bombay,” which ship sailed from Bombay iu 
December. Tbe defendant admitted that be iutended to buy 
cotton ex a sMp called Peet'less, but it was a different ship 
which sailed in October. Held no contract. 

In Smith v. Hughes in 1871, tbe defendant refused 
to accept and pay tbe plaintiff for oats, saying that be 
bad intended to purchase old oats, and new ones bad been 
tendered. There was a difference as to what bad been said 
at the time of tbe sale as to tbe age. One question loft to 
the jury was wbotber at tbe time of contracting, tbe plaintiff 
bad believed tbe defendant to bo under tbe impression ho 
was buying old oats. But in the motion for a new trial the 
majority of the Court was of opinion that tbe point wbotber 
there was a contract or not depended not on tbe self-deception 
of the buyer, but on whether the defendant bought them 
under the belief that they wore warranted old. 

Cockbmn, C.J., said, “ Suppose a person to buy a horse 
“ without a wamnty, believing Mm to bo sound, could it bo 
“ contended that it would bo open to Mm to say that, as bo 
“ bad intended to buy a sound horse, and tbe seller to sell an 
“ imsound one, the contract was void, because tbe seller must 
“ have known from the price the buyer was willing to give, 
“ or from bis general habits as a buyer of horses, that be 


(/t) Thornton v. Kenijistcr^ 3 Tdiiiit. 786, natej p. 94, 

{h) Philhps V. ULtolli, 2 33. <k. C. 

(r) Rafflebtiw JVichelhaus, 2 H. & 0. 906; 33 L. J. Ex. 160. 
{d) Smith V. Eiirjhesj L. E. 6 Q. B. 597; 40 L. J. Q. B. 221. 
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“ thougM the horse was soimS?” And Blackburn, J., said, 
“ I agree that even if the vendor was aware that the pur- 
“ chaser thought that the article possessed that quality” 
(age), “ and would not have entered into the contract unless 
“ he had so thought, still tho purchaser is hound, unless the 
“ vendor was guilty of some fraud or deceit upon him, and 
“ that a mere abstinence from disabusing the purchaser of 
“ that impression is not fraud or deceit; for, whatever may 
“ be the ease in a com*t of morals, there is no legal obliga- 
“ tion on the vendor to inform the purchaser that he is under 
“ a mistake, not induced by the act of the vendor ^ * 

“ But I doubt whether the direction ” (of the County Court 
judge) “ would bring to tho minds of the jury the distinction 
“ between agreeing to take the oats under tho belief that 
“ they were old, and agreeing to take tho oats under the 
“ belief that the plaintiff contracted that they wore old. The 
“ difference is the same as that between buying a horse 
“ believed to be sound, and buying one believed to be war- 
“ ranted sound.” 

In Hardman v. Booth {a\ in 1863, one of the plaintiffs, 
who were worsted manufacturers, called with Keighly, the 
London agent of bis firm, at the offices in Upper Thames 
Street, of Gandell and Co., whom they knew as an old- 
established firm, but by reputation only. Thomas Gandell 
was the only partner in it, but ho was unwell, and they 
interviewed Edward GandeU, a son of Thomas, who managed 
tho business. The goods in question were ordered by Edward 
GandeU. Tho first lot was sent to Upper Thames Street, and 
tho second lot was taken away in a cart belonging to Gandell 
and Co. The plaintiffs drew on Thomas Gandell and Co., 
but at tho request of Edward Gandell, the name was altered 
to Edward. 

The invoices were headed “ Edward Gandell and Co., 
Upper Thames Street.” The goods were pledged by Edward 
GandeU with the defendant, Edward GandeU became bank¬ 
rupt. The Court held the plaintiffs had intended to contract 


{c&) Hardman v. Booths 1 H. & C. 803; 32 L, J. Ex, 105, 



168 


WHAT AjMOUHTS TO A BARGAIN AND !s*iLE. [Pi- U- 


with, (xaudell aad Co. and not with Edw'ard Gandell, to whom 
there had been no intention to pass the property («). 

Tn the ease of Hollins Fowler (h), in 1874, the point 
decided was whether there had been a conversion or not 
under these ciroumstauees: Bayley, a cotton broker, repre¬ 
sented that ho was purchasing cotton for Seddon, and Fowlers 
believing they were selling to Seddon, delivered to Bayley as 
Seddon’s broker thirteen bales of cotton. Bayley then sold 
and delivered the cotton to HoUins, who resold and delivered 
it to 3lieholls. It does not seem to have been argued that 
the property had passed from Fowlers, and Blaekbum, J., 
said (c), that both the property and the right to the possession 
remained in them. 

In Oimdy v. Lindsay (d), decided in the House of Lords in 
1878, Lindsay and Co. wore linen manufaetui-ers at Belfast. 
A man named Blenkarn, who had hmed a room at 37, Wood 
Street, London, wrote to them about purchasing some goods 
of theii' make, and signed his name in such a way as to 
appear like Blcnkiron and Cp. There was a highly respect¬ 
able firm of W. Blcnkiron and Son, who carried on busigess 
at 123, "Wood Street, London. Lindsay and Co,, who knew 
this firm by name, and believed themselves to be dealing 
with them, sent the goods and invoices addressed to Messrs. 
Blcnkiron and Co., 37, Wood Street, Cheapside, where they 
W'cre received by Blenkani. Blenlcarn then sold the goods 
thus fraudulently obtained to Messrs. Ctmdy, who were bonn 
fide purchasers, and who resold them in the course of their 
trade. Bleulcarn Avas convicted and sentenced, and this action 
was brought by Lindsay for the unlawful conversion, Cairns, 
L.C., delivering judgment, said(e); ‘‘With regard to the 


(rt) .See alii 11)1 K AW/, A’l A’(()-ii)ff,in 1876,3C'h. D. 123; 45L.J.Bauk. 120. 
(h) Hnllim v. Fuwkr, L. K. 7 Q. B. 616 ; 7 E. & I. App. 757 ; 41 L. J. Q. B. 277 ; 
44 L. .T. Q. B. 169. 

(r) 7 E. & I. Ap. 763 ; 44 L. J. Q. B. 172. 

00 Oimdi/ V. Lmrhai/, 1 Q. B. D. 343 ; 2 Q. B. D. 96; 3 Ap. U.i. 459; 45 
L, JrQ. B, 381 ; 46 L. J. B. 233; 47 L. .1* Q. B. 481. See al^so Mitchell 
Lepatje, in 1816, Holt, N. ?. 253 ; Boidton v. Julies, 2 H. &, N. 564 ; 27 L. J. Ex. 
117 ; Lneschnuii Muchin, in 1818, 2 Stark. N. P. C. 311, 

(0 3 Ap. 0.1. 463 ;*47 L. J. 483. 
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“ title to personal property, the settled and veil knovn rales 
“ of lav may, I take it, ho thus expressed; by the lav of 
“ our country the pmehaser of a chattel takes the chattel as 
“ a general rule, subject to vhat may turn out to be certain 
“ infirmities in the title. If he purchases the chattel in 
“ market overt, he obtains a title vhioh is good against all 
‘‘ the vorld, but if he docs not pui’chase the chattel in 
“ market overt, and if it turns out that the chattel has been 
“ foimd by the person vho professed to sell it, the purchaser 
“ vill not obtain a title good as against the real ovner. If 
“ it tm-ns out that the chattel has been stolen by the person 
“ vho has professed to sell it, the purchaser vill not obtain 
“ a title. If it tm-ns out that the chattel has come into the 
“ hands of the person vho professed to sell it, by a de facto 
“ conti’act, that is to say, a contract vhieh has purported to 
“ pass the property to him from the ovner of the property, 
“ there the purchaser vill obtain a good title, even although 
“ aftervards it should appear that there vere circumstances 
“ connected vith that contract ,vhich vould enable the ori- 
“ ginal ovner of the goods to reduce it and to set it aside, 
“ because these circumstances so enabling the original ovner 
“ of the goods, or of the chattel, to reduce the contract and 
“ to set it aside vill not be alloved to interfere vith a title 
“ for valuable consideration obtained by some third party 
“ during the interval vliile the contract remained urn-educed,” 
The House held that there had been no intention on the part 
of Lindsay and Oo, to pass th(' property to Blenkarn, and 
therefore Messrs. Cundy had no title to the goods («). 

With this case may be contrasted those cases vhere an 
agent “ ontrasted ” gave a good title by vutuc of the Factors 
Acts (5). 


(а) See also Eiggons v. Burton^ in 1857, 26 L. J. Ex. 342 ; and Cooper v. Willo- 
matt, in 1845, 1 C. E. 672 ; 14 L. J. C. P. 219. 

(б) Baines v. Himinsoi\, 4 B. & S. 270 ; 32 L. J. Q. B. 281 ; HoyinanY, Flewher, 
13 0. B. N. S. 519; 32 L. J. C. P. 132; Cole v. iV. TV, Bank, L.' R. 9 L\ P. *^70 ; 
L. R. 10 0. P. 354; 43 L. J. C. P. 194; 44 L. J. 0. P. 233 ; Viden v. Hert:., 
L. R, 2 Sc. Ap. 113 ; Johnson v. (JiSilit Lyomise, L. R. 2 C. P. I). 224; L. R. 3 C. 
P. D. 32 ; 44 L. J. 0. P. 241. See posi, p. 426- 
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To the general rule that a person cannot give a better title 
than he has, there are a few exceptions. 

A person having a gold coin or a bank note in his posses¬ 
sion, to which ho has no title whatever, may give a good title 
to it to a stranger. The law on these exceptions will be 
found in the notes to Miller v. Race (a). 

And a person pinchasing in market overt gets a good title 
until the conviction of the thief. The law on this subject is 
contained in Chitty on Contracts and in Benjamin on 
Sales (5).] 


(ft) Miller v. Race, 1 Sm. L, Ca. 4*75. 

{h) See also WalJcer v. Mattlieios, 8 Q. B. D. 109; 51 L. J. Q. B. 243, 
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COOTITIOXS PEECEDENT TO THE PASSIM Of THE PEOPERTT, 
mPLIEB BY LAW. 

When the parties are agreed as to the goods on which the 
agreement is to attach, the presumption is, that the parties 
intend the right of property to ho transferred at once, nnless 
there be something to indicate a contrary intention. An 
agreement, therefore, concerning the sale of specific or ascer¬ 
tained goods, is primd facie a bargain and sale of those goods. 
But this arises merely from the presumed intention of the 
parties, and if it appear that the parties have agreed, not that 
there shall be a mutual credit by which the property is to 
pass from the vendor to the purchaser and the purchaser is to 
be bound to the vendor for the price, but that the exchange 
of the money for the goods shall bo made on the spot, no 
property is transferred, for it is not the intention of the 
parties to transfer any. In other words, a oontract for the 
sale of specific chattels, is primd facie a contract to transfer 
the property, in consideration of the purchaser becoming 
bound to pay the price; but if the parties choose so to agree, 
it may be a contract to transfer the property, in consideration 
of the purchaser actually paying the price, and not merely of 
his engagement so to do. 

In the earlier English law books, it seems to be assumed 
that all agreements arc of this ready money character, unless 
there is something to indicate a contrary intention. Thus in 
Nofs Maxims (a), it is said, “ In all agreements there must 
“ be quid pro quo presently, except a day be expressly given 
“ for the payment, or else it is nothing but communication. 
“ * * * If the bargain be that you shall give me 10?. for 


{a) Noy's Maxims^ pp. 87, 88, 89. 
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“ my horse, and yon gave mo one penny in earnest, ■which I 
“ accept, this is a perfect bargain, yon shall have the horso 
“ by an action on the case, and I shall have the money by an 
“ action of debt. If I say the price of a co'W is 4/., and yon 
“ say yon "will give me 4?., and do not pay me presently, yon 
“ cannot have her afterwards without 1 ■will, for it is no con- 
“ tract; but if you begin directly to tell yoni* money, if I 
“ sell her to another, you shall have your action on the case 
“ against me. * * * * If I my horse for money, I may 
“ keep him until I am paid, biit I camiot have an action of 
“ debt until he be delivered, yet the property of the horso is, 
“ by the bargain, in the bargainee or buyer; but if he pre- 
“ scntly tender me my money, and I refuse it, he may take 
“ the horse, or have an action of detinue; and if the horse 
“ die in my stables, between the bargain and delivery, I may 
“ have an action of debt for the money, because by the bai'- 
“ gain the property was in the buyer.” 

The part payment, or naming a day for payment, clearly 
indicates an intention in th^ parties that they should have 
some time to complete the sale by payment and delivery, and 
that they should in the meantime be trustees to each other, 
the one of the property in the chattel, the other of the price ; 
and Noy was of opinion that the law, in .such a case, executed 
their intention, and traiisfciTcd the property at once subject 
to the vendor’s right,s. In the ease which he puts of the 
cow, there was nothing to indicate .such an intention to give 
time, and he seems to think that it was to be pre.sumed, that 
such an intention did not exist. This presumption was, pro¬ 
bably, reasonable and just in the simplicity of early times, 
but with the change of customs the presumption also has 
changed, and in modern times (at least in commercial trans¬ 
actions), the parties are taken to contemplate an immediate 
transfer of the property in the goods, and an immediate obli¬ 
gation to pay the price, with a reasonable time for delh^cry 
and payment, imless there be something to show a different 
intention. ‘‘ Generally speaking,” said Hayloy, J. in Simmons 
V. Swift [a), “where a bargain is’made for the purchase of 


(a) Hinmoiis v. Sitift, 5 B. 6., U. S62. 
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“ goods, and nothing is said *abont payment or delivery, the 
“ property passes immediately, so as to cast upon the pur- 
“ chaser all future risk, if uothiag remains to ho done to the 
“ goods, although ho eanuot take them a'way "without paying 
“ the price.” But where the presumption is rchutted, cither 
from the nature of the transaction, or from other circum¬ 
stances that show that the transaction is an exchange for 
ready money, the modern law does not differ from the 
ancient. Thus in the case of Bimetj v. Barneii («), in 1842, 
the Exchequer held, that where goods were sold and delivered 
in a retail shop, the nature of the transaction showed, that 
the goods and money were to he exchanged simultaneously, 
and, consequently, that proof that the money had then been 
paid, amounted in legal effect to proof that the purchaser 
never was indebted to the seller, and not, that having been 
indebted, he had paid the debt. 

In Bishop v. Shilitlo (h), in 1819, the plaintiffi brought an 
action of ti'over for some iron which had been delivered by 
him to the defendant under a contract, bv which the defen- 
daut was to take certain bills out of circulation, which had 
not been done. The defendant’s counsel objected, that the 
property had been transfcired, and that the proper remedy 
was by an action on the contract. Chief Justice Abbott, 
however, left it to the jury to say, whether it was pai-t of the 
agreement that the delivery of the iron and the re-delivery of 
the bills, were to be contemporaneous ; and the jury having 
found that it was, the Chief Justice, and afterwards the full 
Com't, held the plaintiff entitled to recover. 

However, except under particular circumstances, the parties 
to an agreement concerning the sale of specified chattels are 
taken to intend an immediate transfer of the right of property 
from the vendor to the purchaser, and the law fulfils their 
iutontion, and transfers the right of property accordingly. 
But there is nothing to prevent the parties from coming to 
an agreement that the property shall be transferred when 


(a) Bussey v. Barnett, 9 M. & W, 312. 

(h) Bisli02) T, Bjiilitto, 2 B. & A. 329, ** 
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and not till certain conditions have been performed; "wben 
tbe agreement is of tbat nature, tbe law fulfils tbe intention 
of tbe parties. Tbe property is not transferred before tbe 
performance of tbe conditions; if nothing bas occurred in tbe 
meantime to preTcnt it, tbe property is transferred as soon as 
tbe conditions are performed. 

'Wboro, tboreforo, tbe agreement is for tbe sale of goods, 
and also for tbe performance of otbor things, it bceomes 
imiiortant to ascertain whether the performance of any of 
those things is meant to precede tbe vesting of tbe property 
or not. This is a question of tbe construction of tbe agree¬ 
ment, and it may often happen that tbe pai'ties have expressed 
their intention in a manner tbat leaves no room for doubt(ft); 
when, however, they have not done so in express terms, the 
intention must bo collected from the whole agreement, and 
tbe Courts have since the beginning of this eentuiy adopted 
for this purpose some rules of construction which are, perhaps, 
some of them a little artificial. These rules, of which there 
is no trace in the Eeports ]?efore the time of Lord Ellon- 
borougb, are laid do'wn since tbe time of tbat learned judge 
as rules of English law, in terms nearly equivalent to those 
in which they are laid down as rules of civil law. 

They are twofold: the first is that 'where, by the agree¬ 
ment, the vendor is to do anything to the goods for the pui'- 
pose of putting themfinto that state in which the purchaser 
is to be bomid to accept them, or, as it is sometimes worded, 
into a deliverable state, the performance of those things 
shall (in the absence of circumstances indicating a contrary 
intention) bo taken to bo a condition precedent to the vesting 
of the property. 

The second is, that where anything remains to bo done to 
the goods for the purpose of ascertaining the price as by 
weighing, measuring, or to,sting the goods where the price is 
to depend on the quantity or quality of the goods; the per¬ 
formance of those things, also, shall be a condition precedent 
to the transfer of the property, although the individual goods 


{a) See p. 196, 
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be ascertained, and they are in the state in which they ought 
to be accepted. 

The first of these rules seems to bo founded in reason. In 
general, it is for the benefit of the vendor that the property 
should pass; the risk of loss is thereby transferred to the 
purchaser, and as the vendor may still retain possession of 
the goods, so as to retain a security for payment of the price, 
the transference of the property is to the vendor pure gain. 
It is, therefore, reasonable, that where by the agreement the 
vendor is to do something before he can call upon the pur¬ 
chaser to accept the goods as corresponding to the agreement, 
the intention of the parties should be taken to be, that the 
vendor was to do this before ho obtained the benefit of the 
transfer of the property. The presumption does not arise, if 
the things might be done after the vendor had put the goods 
in the state in which ho had a right to call upon the pur¬ 
chaser to accept them, and would be unreasonable where the 
acts were to be done by the buyer, who would thus be 
rewarded for his own default. . 

The second rule seems to be somewhat hastily adopted 
from the civil law, without adverting to the great distinction 
made by the civilians between a sale for a certain price in 
money, and an exchange for anything else. The English 
law makes no such distinction, but, as it seems, has adopted 
the rule of civil law, which seems to have no foundation 
except in that distinction (a). In general, the weighing, &c., 
must, from the nature of things be intended to be done before 
the buyer takes possession of the goods, but that is quite a 
different thing from intending it to be done before the vesting 
of the property; and as it must in general be intended that 
both the parties shall concur in the act of weighing, when 
the price is to depend upon the weight, there seems little 
reason why, in cases in which the specific goods are agreed 
upon, it should bo supposed to be the intention of the parties 
to render the delay of that act, in which the buyer is to 
concur, beneficial to him. Whilst the price remains unascer- 


(a) See posi, p. 242, for furtlier remarlcs on tlda point, and page 252, 


176 


CONDITIONS PEECKDBNT. 


[Pt. II. 


tainedj the sale is clearly not fed’ a certaia sum of money, and 
thcrefoi'e does not come vithin the civilian’s definition of a 
perfect sale, transferring the risk and gain of the thing sold; 
but the Eugbah lav does not require that the consideration 
for a bargain and sale should bo in moneys numbered, pro¬ 
vided it be of value. 

Still both the rules seem to be now firmly established as 
English law, though, as has been aheady stated, only [since 
the begnming of this] century, and then, it seems, adopted 
directly from the civil law. The reader will find some 
extracts from Pothier in a subsequent part of this work, and 
by comparing them with the language of the Judges in the 
cases, he will judge of the accuracy of this opinion. The 
rules noAv rest upon the authorit}’’ of the English decided 
eases, and camiot be questioned on the ground of their recent 
introduction into English law. 

The first case reported in ■which these rules arc alluded 
to as rules of English law, is that of Hanson v. Meyeria), 
as recently as the year 1805. The facts of that case were, 
that Meyer having sold the whole of a parcel of starch in a 
warehouse at G/. per ewt., dheetod the warehousemen to 
weigh and deliver the starch. Part of the starch was weighed 
and delivered, but before they had weighed the rest the 
piu'chasers failed, and Meyer, who was unpaid, counter- 
]nanded the order to the warehousemen and took away the 
unweighed starch, and the assignees of the bankrupt pur- 
ehasers brought an action of trover against him for so doing. 
The Court of King’s Bench decided in favour of the defendant. 
The judgment of th(' Court was d('livered by Lord Ellon- 
borough, who observed, that by the terms of the particular 
contract, the piice was made to depend upon the weight. 
“ The weight, therefore, must be ascertained, in order that 
“ the price may be known and paid, and unless the weighing 
“ precede the delivery, it can never for those j)iiyposes 
“ efieetually take place at all.” The judgment was cai’cfuUy 
warded, so as to decide no more than that this made the 


(a) Hanson v. Meyer, 6 East, 614. 
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weighing a condition precedent to th.e purchaser’s riglit to 
take possession, or as Lord EUenborough worded it, their 
‘‘ complete present right of property; ” hut though not 
deciding anything as to the Testing of the general property 
in the purchasers, it was an indication of the opioion of the 
Court of King’s Bench. 

The next case was Hinde t. WhiteJiouse{a), in 1807, a year 
later and in the same Court. There sugar lying in a bonded 
warehouse was sold by auction, on conditions of which the 
material part, as far as regards this point, was as follows: 
“ The highest bidder to be the purchaser; to be at the pur¬ 
chaser’s risk from the time of sale * *. The duties are not 
yet paid, but we intend paying them to-morrow morning.” 
The next morning was a holiday at the custom-house, and 
therefore the duties could not be paid, and before the custom¬ 
house opened again, the sugar was consumed by an accidental 
fire. The question in the cause was stated by Lord Ellen- 
borough to be, “ whether enough had taken place to change 
“ the property, and make them the goods of the puinhaser; ” 
and it was decided that the sale was complete “within the 
meaning of the parties to the conditions.” “The words 
“ ‘ time of sale,'' and ‘ highest Udder to he purchaser,’ ” said 
Lord EUenborough, “ all evidently relate to the transaction 
“ of seUing at the time and place of auction, which was con- 
“ sidered between them as efieetual for the purpose of trans- 
“ ferriug the property, and the consequent risk of loss from 
“ the buyer to the seUer, notwithstanding the intermediate 
“ right of custody or lien upon the goods in the crown, until 
“ the duty should be paid.” This case, therefore, decided 
that the property passed, because such was the intention of 
the parties appearing by the agreement in that particular 
case. 

The rules were first applied as the ground on which the 
judgment of the Court turned in Rugg v. Minett [h), in 
1809. There Eugg bought 24 lots of turpentine out of 27, 


(a) Hinde v. WJiitehoiLse, 7 East, 558, 

(h) Rugg v. Minett, 11 East, 210. 

V 
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■which were sold by auction. By the terms of "the sale, 25 
out of the 27 lots were to be filled up by the sellers from the 
other two, and so made to contain each a specified quantity, 
and the two last lots were then to be measured and paid for 
according to their contents j Eugg’s purchase included these 
two lots of uncertain quantities. The three lots which were 
not purchased by Bugg were filled up and remoyed, so that 
Rugg was clearly entitled to hays the whole of what remained, 
and no difficulty could arise from the subject-matter of the 
sale not bemg ascertained. Eugg paid about 2000 ?. on 
account of the turpentine 5 the greater part of the lots were 
filled up, and the others were beiug filled up, when, by an 
accidental fire, the whole was consumed, no part hayiug been 
deliyered. Eugg brought an action in the King’s Bench to 
recoyer the 2000 ?. he had paid on account, and the Court 
held that all those lots which were filled up before their 
destruction wore the property of the purchaser; and that the 
sellers wore entitled to retain their price, but that the others 
remained the property of the^ seller, who must therefore refund 
the price i-ccoiyed on account of them. The test, accordiug 
to Lord Ellcnborough, was whether “ eyerythiug had been 
“ done by the sellers which lay upon them to perform in 
“ order to put the goods in a deliyerable state.” And 
Bayloy, J., said that “ if the sellers meant to relicye them- 
“ selyes from all further responsibility they should haye 
“ done what remained for them to do, until that was done 
“ the property remained iu them ” (a). 

This decision was soon followed by a yariety of cases in 
which the piinciple was recognised (?i), though in most of 
thorn it was not necessary for the decision of the case then 
before the Comt, as in some the goods wore not specified. 


(«) [The Judges -vrho decided this case appear from the report to have treated it 
lathei as one governed hj an inflevihle rule of law, than as one to be governed by 
that rule only where the parties themsehes hare not indreated their intention ; 
.md probably this case and Siimno-iu v. Hwift, 5 B. & C. 857, next page, would be 
ev^jharned rf the pornt arose again ; see the judgments rn Marlmecm \ Kiickiwi, 
L. E. 7 Q. B. 450 aird 454 ; 41 L, J. Q B. 22!7.] 

(5) IValhue v. Bne(h, 1,3 Erst, ,532 ; Dvtl 'v. T)aii% 2 M. & S. 396 ; W%thers v. 

4 Oaniji. 237, 



Ch. JI.] 


EULES TO ASCEETAlfJ' THE INTENTION. 


179 


and in others the question was whether there was an actual 
delivery of the possession, as well as a change in the property; 
but in one or two eases the decision was on tho very point. 

In Zagurtj v. Furnell{a), in July, 1809, about two months 
after Rugg v. Minett(l), where the contract was for the sale 
of 289 bales of goatskins, containing five dozen in each bale, 
at the rate of 11. 17s. Qd. per dozen; and it was proved that 
the custom of trade was for the seller to count the bales 
before delivery, and that these bales were aU consumed by 
fire before they were counted. Lord EUenborough, at Msi 
Prius, decided, “ that as the enumeration of the skins was 
“ necessary to ascertain the price, this was an act for the 
“ benefit of the seller, and as the act remained to bo done 
“ when the fire happened, there was not a complete transfer 
“ to the purchaser, and the skins continued at the seller’s 
“ risk.” 

And in Simmons v. Swift {c), which was decided by the 
King’s Bench, in 1826, after Lord EUenborough’s death, the 
Court held that where a particular specified stack of bark 
was sold at 97 per ton, the property did not pass until it was 
weighed, for from the nature of the contract it was a neces¬ 
sary part of it that it should be weighed, and the concurrence 
of the seller in the act of weighing was necessary. Bayley, 
J., said that “ generally speaking, where a bargain is made 
“ for the purchase of goods and nothing is said about pay- 
‘‘ ment or delivery, the property passes immediately, so as to 
“ east upon the purchaser aU future risks if nothing further 
“ remains to bo done to the goods, although he cannot take 
“ them away without paying the price. If anything remains 
‘‘ to be done on the part of the seller, until that is done the 
“ property is not changed (<7).” 

[In Logan v. Le Mesurier (e), in 1847, in the Privy 
Council, the sale was of a raft of red pine timber, lying at 


(a) Zagiiiy v. Furnell, 2 Camp. 240. 

(&) Bugg V. Minet% 11 East, 210. • 

(c) Simmons v. Swift, 5 B. & C. 857. 

(f^) Tlie note to Rugg v. Minett, ^1 East, 210, on tlie preceding page, seems to 
be applicable to tliis case also. ^ 

(e) Logan y. Le Mesurier, 6 Moo. P. 0. 116; 11 Jnr. 1091. 
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the date of the sale tip the riyer, to be delivered at Quebec, 
consisting of 50,000 feet more or less, to bo paid for at 
a foot. The raft was floated to Quebec, where the greater 
portion of the timber was lost in a storm. The Court held 
that the property had not passed, and that the money paid 
could be recovered back. After the storm the purchasers 
collected some of tho timber, dressed and shipped it on their 
own account, but tho Court held that this could not be taken 
as an admission that the property had passed, when the con¬ 
tract showed that it did not so pass (a). 

In Acrmmn v. Morrice{h\ in 1849, the plaintiffs were 
the assignees in bankruptcy of Swift the vendor, a timber 
merchant; the defendant was a timber merchant in London. 

The course of dealing between Swift and the defendant had 
been for tho defendant to inspect the felled trees belonging to 
Swift and to measure and mark such portions as suited him. 
Swift then cut off the rejected portions and carried the rest at 
his own cost to Chepstow, where he delivered it to the defen¬ 
dant. At the time of Swift’s bankruptcy the timber, the sub¬ 
ject of this action, had been marked, measui-ed, and paid for 
by the defendant; but tho rejected portions had not been cut 
off. The timber was then lymg in the Forest of Monmouth, 
and the defendant, who had probably heard of Swift’s bank- 
rupty, himself cut off those parts and carried the rest away, 
Tho Court held that the property had not passed. 

In this and the preceding case, tho action of the purchasers 
long after the contract would hardly be evidence of what was 
the intention of tho parties at the date of tho contract. 

In Turley v. Bates (c), in 1863, tho contract as found by 
the jury was for the sale of an entire heap of fire-clay at 
2 s. a ton, the buyer to take it away at his own expense, in 
his own carts, and to have it weighed at a certain machine. 

On thi-ce or four occasions the defendant had carted away 
portions of the heap and had had them weighed, but on the 


(ci) See also Bobiodl v. Kilbc^n, 15 Moo, P. C. 0. 309 ; 8 Jur. N. S. 443. 
{b) Acicnuan v. Morrice^ 8 G. B. 449 ; 19*L. J. C. P. 57. 

(() Tiirkij V. Bates, 2 H. & C, 200; 33 L, J. Ex. 43. 
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last occasion lie carted amy a‘portion of the heap, and put it 
into a harge, and the plaintiff observing what was going on, 
followed, and by agreement the amount in the barge was 
taken at 22 tons. The judgment of the Court, consisting of 
PoUock, C.B., Bramwell and Channell, BB., was delivered 
by Channell, B., who, after referring to the cases on this 
subject, and to the rule that the property does not pass where 
anything remains to be done to the goods for the purpose of 
ascertaining the price, said, “ Prom a consideration of these 
“ cases, it appears that the principle involved in the rule 
“ above quoted is, that something remains to be done by the 
“ selW. It is, therefore, very doubtful whether the present 
“ case comes within the principle of the rule. But, however 
“ that may be, it is clear that this rule does not apply if the 
“ parties have made it suffitciently clear whether or not they 
“ intend that the property shall pass at once, and that their 
“ intention must be looked at in every case.” The Court 
held that in this case, that intention had been expressed, and 
that the property had passed. 

In Kershaw v. Ogden[a\ in 1865, the facts were that the 
defendant had contracted to purchase 4 specified stacks of 
cotton waste at Is. 9c?. a pound, and to send his own packer 
and sacks and carts to remove them. The defendant sent his 
packer with 81 sacks, into which the 4 stacks were put. Two 
days afterwards 21 of the sacks were weighed and taken to 
the defendant’s warehouse, and returned to the plauitiff the 
same day as not being of the desired quality. The sale was not 
a sale by sample. The other sacks wore not weighed, but the 
Court, consisting of Pollock, C.B., Martin and Bramwell, BB., 
held that the property in all the 81 sacks had passed. Pollock, 
C.B., considered the case the same as Turley v. Bates (h). Mar¬ 
tin, B., said, “ The question depends upon what was the con- 
“ tract, and the jury have found that it was a contract to buy 
“ four stacks of cotton waste specifically agreed upon, more 
“ or less, taking them for better or worse. If that finding is 


(a) ICershaw v. Offden, siL. J. Ex. 159 ; 3 H. & 0. 717. 
(hj Turley v. Bates, 2 H. & C. 200 ; 33 L. J. Ex. 43. 
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“ correct, of wHck I entertain no doubt, tko result is tkat tke 
“ property in tke four stacks passed to tke defendants.” 

In tke case of Young y.MaUhewsia), inl866, Moxon, akrick- 
maker, was indebted to Nortkem, and applied to kirn for a 
furtker advance, wkick Nortkei-n made in consideration of 
Moxon selling kirn 1,800,000 bricks at 26s. per 1000. Nor- 
tkem tken sent Lucas to tko brickfield witk a delivery order for 
tke bricks signed by Moxon; Moxon’s manager told Lucas 
tkat ke migkt kave tkom as soon as a man wko was in 
possession under tke landlord’s distress for £300, was paid. 
Tke manager pointed out tkree clumps of bricks, one of 
wkick was finisked, and wkiek ke said skould be taken first; 
another, still burning, wkick would be ready wken tke first 
kad been taken; and a tkird, wkick was being formed of 
moulded bricks preparatory to burning, and stated tkat ke 
would kold and deliver tkem to Ifortkern’s order. Tke £800 
was not paid. Moxon became bankrupt, and tke landlord 
tken sold enough bricks to pay himself, and Northern sold 
tko remainder to the defendant, who carried them away. 
Tke creditors’ assignee brought trover. Tke Court, con¬ 
sisting of Erie, C.J., Willos, Byles, and Keating, JJ., held 
tkat tke property kad passed to Northern. 

Tke judgment of tke Court turned on tko expressed 
intention of tke parties. Erie, C.J., said, “There is no 

doubt tkat tko parties could pass tke property in all tke 
“ bricks, whether finisked or not, if suck was their intention; 
“ and what passed amounted to this ; Northern’s agent said, 
“ ‘Are all those appropriated to my ju'incipal?’ and tke 
“ seller’s agent said ‘ Yes.’ ” 

In Martineaiiy. KUching[b), in 1872, tko plaintiffs, who 
were sugar refiners, carried on business as follows: They 
refined the sugar, ran it into moulds holding from 
38 to 42 lbs., forming sugar-loaves; they marked each 
sugar-loaf, called a titlcr, with a distinctive number, and 
placed the titlers in their warehouse. Tko titlers were sold 


(rt) Yotmq ■<,. Mntfkewb, L. E. 2 G. P. l37 ; 36 L. J. C. P. 61. 

{h) ilaitmutu V. KxtdmiQ, L. R. 7 Q. B. 436 ; 41 L. J. Q. B. 227. 
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at SO much, per cwt., hut wefe not weighed until they were 
delivered out of the warehouse to the purchaser. 

The defendant purchased a number of titlers marked as 
above, at so much per cwt., the contract being that they 
were to be paid for at one month, and to remain “ at seller's 
risk for two months.” He paid the price as calculated 
approximately, and resold certain of the titlers, which were 
given up to the sub-purchasers on the production of the 
defendant’s orders for delivery, and weighed on delivery. 
The remainder were consumed in a fire after the expiration of 
the two months, and before they had been weighed. The 
defendant refused to pay for them on the ground that the 
property had not passed, and ikat he was not bound to pay for 
them until it had passed; it was agreed that the payment he 
had made should bo considered as made on another account. 

It seems tolerably clear from the judgments, that if it 
had been necessary to decide whether the property had passed 
or not, the Court would have held that it had passed, but the 
case was decided on the words of the contract, “ at seller’s 
risk for two months,” which showed that after two months 
they were to be at the buyer’s risk no matter where the 
property was. As Blackburn, J., said (a), If you show 
“ that the risk attached to the one person or the other, it is a 
“ very strong argument for showing that the property was 
“ meant to be in him. But the two are not mseparable. It 

may be very well that the property shall be in tbe one and 
“ the risk in the other.”] 

The rule is further illustrated by a class of cases in which 
it has been decided that where the agreement is that one 
party shall make and deliver some chattel, no property 
passes before the chattel is complete and in a deliverable 
state, unless there be something peculiar in the agreement. 
In several of these cases the decision of the Court, that no 
property passed seems to have been given because the 
individual chattel had not been ascertained. 

If it appear from the agreement that the intention of-the 


(a) L. B. 7 Q. B. 454 ; 41 L. J. Q. B. 237. 
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parties is that the properly shall pass presently, the property 
does pass, though there remain acts to ho done hy the vendor 
before the goods are deliverable. It is to be observed that 
v'hilst the vendor is unpaid it is exclusively for his interest 
that the property should pass as he gets rid of the risk; but 
•when he is partially or enthely paid it may be for the benefit 
of the pm'chaser, for in the event of a paid vendor becoming 
insolvent the purchaser, if the property has passed, has the 
goods as a security for his money, but if it has not passed he 
can but at best recover such a proportion of the price paid 
as the estate of the insolvent can furnish. If, therefore, it 
appears by the agreement that the parties intended the price 
to be paid before the goods wero put in a deliverable state, it 
afiords an argument that the parties intended the property 
also to pass before the goods "were in a deliverable state; and 
if the •whole agreement show that such was the intention, the 
proiiorty does pass. 

[In Muclchw V. Mangles [a), in ^1808, Eoyland, who was a 
barge builder, contracted with Pocock to build him a barge. 
Pocoek advanced him money on account from tune to time to 
the full value of the barge, and when it was nearly finished 
Pocock’s name was painted on the stern, but the report does 
not say by whose orders. Two days after it -was finished it 
was seized under an execution. The Court held that the 
property had not passed to Pocock. Heath, J., said, “A 
“ •tradesman often finishes goods which ho is making in pur- 
“ suanco of an order given by one person, and sells them to 
“ another; if the first customer has other goods made for 
‘‘ him within the stipulated time, he has no right to com- 
“ plain; he could not bring trover against the purchaser for 
“ the goods so sold.” 

The authority of this case has been considerably weakened 
by later decisions, and Best, C.J., and Park, J., in Oarruthers 
V. Payne{b), doubted whether it would bo followed if precisely 
the same facts came before the Court again. 


(<() MiicUoir^, Mniiqhsfl Tuuit. 318* 
* {h) Oarruthers v. Faijne, o Bing. 270. 
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In Woods V. Russell («), in 1^22, Paton, a sHpbiailder, con¬ 
tracted to build a ship for tbe defendant, to be paid for by 
four instalments. Tbe first and second were duly paid. 
"Wben tbe ship was nearing completion tbe defendant char¬ 
tered ber for a voyage, with Paton’s privity, and sbe was 
measured, also witb Paton’s privity, to tbo intent that tbe 
defendant might have ber registered in bis own name. Paton 
signed the necessary certificate of ber build, and sbe was 
registered in tbe defendant’s name, and tbe third instalment 
was then paid. Tbe ship was not finished, and Paton’s men 
continued at work on ber. Paton became bankrupt, and two 
days afterwards the defendant took possession, and by bis 
orders a rudder and sonie cordage, which Paton bad bought 
for the ship, wore taken from Paton’s premises. Two days 
after that sbe was launched. Tbe fourth instalment was 
never paid. Tbe Court considered that tbe rudder and cord¬ 
age, having been bought specifically for tbe ship, although 
not actually attached to it, were on tbe same footing, and 
held that tbe property bad pass^ed in tbe ship, rudder and 
cordage (h). 

In Clarke v. Spence (c) in 1836, tbe facts were much tbe 
same as in Woods v. R'ussell (a), and after consideration tbe 
Court held that tbe property bad passed, and Williams, J., 
delivering tbe judgment of the Court, put tbe decision on 
what appears to be tbe true ground. After referring to tbe 
language of Abbott, C. J., in Woods v. Russell (a), bo con¬ 
tinued, “ Tbe payment of tbe instalments may indeed be 
“ evidence that tbo purchaser has approved of tbe fabric so 
“far as it has been constructed, and may therefore, as it 
“ wore, ratify tbe appropriation made by the builder; but in 
“ itseK it can operate notbiug, unless it be by tbe contract 
“ made a condition precedent to tbe vesting of tbe property. 
“ It is not so made by the contract in question in express 
“ terms; neither was it in tbe case of Woods v. Russell [a)] 


{a) IVoods V. Bmsellj 5 B. & Aid. 942 ; 1 D. & B, 587. 

(6) Carruthers v. Payne, in 1828, 5 Bing. 270; Goss v. Quinton^ in 1842, 3 M. & 
G. 825 ; Ex parte LamUon, 1875, lO'Ch. Ap. 414; 44 L. J, Bank. 81. 

(c) Olarle v. Spence, 4 A. & E. 448. 
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“ but WO apprehend that the judgment in that case is founded 
“ on the notion that provision for the payment regulated by 
“ particular stages of the work is hiade in the contract, with 
“ a view to giye the purchaser the security of certain portions 
“ of the work for the money he is to pay, and is equivalent 
“ to an express provision that on payment of the first instal- 
‘‘ ment the general propei-ty in so much of the vessel as is 
“ then constructed shall vest in the purchaser.”] 

In Laidler v. Biirlinson (a), in 1837, a shipbuilder entered 
into an agreement with several parties, of whom the plaintiff 
Laidler was one, by which he was to complete a vessel then 
in his yard, and they were to take shares in the vessel and 
pay portions of the price. Before the vessel was complete 
Laidler, who was to take one-fourth of the vessel, paid the 
builder in advance, but that was voluntary on his part, as it 
vv'as no part of the original agreement; then the builder 
became bankrupt, and the Exchequer decided that the pro¬ 
perty of the incomplete vessel was in the bankrupt, and 
consequently that his assigr^ecs were entitled to it, and that 
Laidler had no specific interest in the vessel. Parke, B., in 
the coiurso of the argument said, that, “ If the parties agreed 
“ to buy that particular ship when complete, the property 
“ would not pass, though the builder could not comply with 
“ the contract by delivering another vessel.” And in deliver¬ 
ing judgment. Lord Abinger said, “A man may agree to 
“ purchase a ship when finished, or as she then stands. Of 
‘‘ which sort is this contract ? Did it pass the property to 
“ the pru’chascr presently, or was it to pass when the ship 
“ was finished ? I think it is of the latter description.” 
And Pai’ke, B., said, “ It was an entire contract to purchase 
“ the ship when finished, and no property passed till then.” 

[In Tnjjjj V. Arniitage (i), in 1839, Bennett had contracted 
to build an hotel for the defendants. Other parties had con¬ 
tracted for the painting, glazing, and ironwork. The money 
was to be paid by instalments, and at the time when Bennett 


Lcddhr y. Biuh'abon^^h M. & W. 602. 
^ {h) 7 rijq} V. A i imfuijL, 4 M. & 687. 
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became bankrupt tbe defendants bad advanced Mm more 
money than be was entitled to by tbe contract, on tbe security 
of all tbe materials wbicb Tiad been or should bo brought by 
him on to tbe premises. Before Ms bankruptcy be bad 
brought some window frames on to tbe premises, wbicb bad 
boon approved of by tbe clerk of tbe works appointed by tbe 
defendants, and be bad then taken them away to Ms own 
workshops for tbe purpose of having some pulleys fitted to 
them. Bennett’s assignees claimed them, and the Court held 
that the property bad not passed to tbe defendants. Both 
Lord Abinger, C.B., and Parke, B., put their judgments on 
tbe ground that this was not a contract of sale of a specific 
chattel, as in Clarke v. Spence (a) and other cases, but a con¬ 
tract to do work, i.e. to build an hotel, to wMcb was incident 
tbe supplying and fixing of window frames. If tbe frames 
bad been fixed to tbe freehold then the case would have been 
different, and tbe frames would have come within tbe agree¬ 
ment as having been brought upon tbe premises. Tbe Court 
seems to have considered tbe ca^e as an advance of money to 
enable a contractor to carry out Ms work made on tbe security 
of goods wbicb bad been at tbe date of tbe agreement, or 
Bright afterwards be, affixed to tbe freehold, Tbe approval 
of tbe elerk of tbe works was considered to be merely an 
assent to the suitability of tbe materials {h). 

In Baker v. Gray (c), in 1856, it was agreed that a ship¬ 
builder should build a ship for the defendant, to be paid for 
by instalments, and that tbe property in tbe sMp should pass 
to tbe defendant on payment of tbe first instalment, and that 
in case tbe builder should not complete the vessel witMn tbe 
time agreed upon, it should be lawful for tbe defendant to 
take possession of and finish her, “using such of tbe 
“ materials of tbe builder as should be applicable for tbe 
“ purpose.” The builder being in arreai-, tbe defendant did 
take possession, and be also removed a considerable quantity 


(«) Glai le Y. Spence, 4 A. & E. 448. 

(h) See albo TFdliams v. Fihman^ice, in 1858, 3 H. & N. 844, -where, however, 
thib point rloes not appear to have been urged. ^ 

(c) Baker v. Gray, 17 C. B. 462 ; 25 L. J. C. P. 161. 
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of timber wMeb the builder Md provided and prepared for 
tbe building of tbe sMp, from the builder’s yard and placed it 
inside tbe bull of tbe ship, but up to tbe date of tbe builder’s 
bankruptcy, be bad not actually used it in tbe construction of 
tbe ship. It was held that as be bad not in fact used it, 
tbe property in tbe timber passed to tbe assignees on tbe 
bankruptcy (a). 

In Wood V. Bell{l), in 1856, Joyce, a shipbuilder, agreed 
to build a steamship and engines for tbe plaintifE, to be paid 
for by instalments. Tbe building of tbe ship and engines 
went on contemporaneously in tbe same yard. Tbe plaintiff 
made advances to Joyce, wbicb Joyce acknowledged to bo 
advances on tbe ship. Tbe ship and engines were built 
under tbe superintendence of tbo plaintiff’s inspector, and tbe 
plaintiff’s name was stamped on tbe keel. There was ample 
emdcnco that both tbo engines and a number of plates lying 
in tbe yard were appropriated to this contract, but neither tbe 
engines nor those plates bad been fixed in their places. 
Joyce, before bis bankruptcy^ admitted that tbe ship belonged 
to tbe plaintiff. Lord Campbell, C.J., delivering the con¬ 
sidered judgment of tbe Queen’s Bench, held that tbe property 
in both tbe ship, and tbe engines and plates, bad passed to 
the plaintiff, and this judgment was affirmed on appeal to ihe 
Exchequer Chamber so far as tbo ship was concerned, but 
reversed as to tbe engines and plates. Jervis, C.J., debvering 
bis judgment, in which Pollock, C.B., Alderson, B., Cress- 
well, Crowder, Willes, JJ., and Bramwcll, B., concurred, 
“ said, tbe question is, what is tbe ship ? not, what is 
“ meant for tbe ship ? I think those things pass wbicb 
“ have been fitted to the ship, and have once formed part of 
“ her, as, for instance, a door brmg upon binges, although 
“ afterwards removed for convenience. I do not think the 
“ cu'cum&tance that materials have been fitted and intended 
“ for the ship makes them part of tbe ship.” 


(rt) lioiich V. Great JFistern lly, Co.^ 1 Q. B. 51. 

(i) IVonA V. Dell, 5 E. & B. 772 ; .ind 23 L.» J. (J. B. 148; 6 E. & B. 355 : and 
26 L. J. Q. B. .321. • 
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The judgment of the Queen^s Beuch on this point seems to 
be the one more consistent with the recent authorities. If 
the true principle be, that where an advance is made on the 
security of specified although unfinished articles, the law con¬ 
siders that as very strong evidence to show that an intention 
to pass the property existed, then that argument, which is used 
to show that the property in the ship has passed, is precisely 
applicable to show that the property in the engines and 
plates passed. The property should pass for the same reason, 
and not because one thing has become, or was intended to 
become, a part of the other (a). 

In the Anglo-Egyptian Navigation Company v. Rennie [h), 
in 1875, the plaintiffs were the owners of a steam ship whose 
engines and boilers required considerable repairs and many 
new parts. The defendants contracted to do the whole of the 
work for 58007, payment by instalments to bo paid on the 
certificate of the plaintiff’s inspector. The defendants pro¬ 
ceeded with the work while the ship was at sea, and on the 
certificate being given received^ payment of one instalment. 
The plaintiffs then heard of the loss of the ship at sea, and in 
due course paid a second instalment. The defendants subse¬ 
quently heard of her loss, and at the time of hearing of it 
had completed about three-quarters of the work. The plain¬ 
tiffs demanded from the defendants those parts which had 
been made and approved when the instalments were paid, on 
the ground that the property had passed to them. But the 
Court held that it had not passed, adopting Mr. Benjamin’s 
argument that the complicated nature of the contract made it 
impossible to attribute the instalments to any particular part 
of the work: and that the object of the stipulation as to 
instalments was to lessen the defendants’ risk, for they would 
not have been able to make a claim to a penny until the 
whole job had been completed but for that stipulation.] 

Where by the agreement the vendor is to do things which 


(a) See also McBain v. Wallace^ in 1881, 6 Ap. Ca. 688. 

{h) Anglo-Egyptian Navigation Oci v. Bennie, L. E. 10 C. P. 271; 44 L. J. C. P. 
130. 
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may be done after tbe goodi are in snob a state that the 
vendor might call upon the pm’chaser to accept them, the 
performance is not presumed to b<? a condition precedent to 
the vesting of the property. Thus -where the vendor agrees 
to pay warehouse rent for the goods for some time after the 
sale, it has been decided that the property is transferred 
before the rent is paid. Hammond v. Anderson (a), in 1804, 
Greaves v. Hepke (5), in 1818. 


There may be property by estoppel. 

There are some cases in which it has been held that the 
property was changed, though acts necessary to put the goods 
in a deliverable state remained to be done by the vendor, but 
it -will be found on examination that the party against whom 
it was held in those cases that the property was changed had 
more or less distinctly made a statement that it had been 
changed, and that the decisions were made on that ground. 
A party’s statement is always evidence against him sfilf. In 
gcnoinl it is not conclusive against hinr, and he may set up as 
his case that his previous statement was a mistake or even a 
falsehood, and then the question for those who try the cause 
is, whether his former statement or his present evidence is 
more worthy of belief. Much, of course, must depend, on 
the degree of deliberation with which the former statement 
was made, and the moans which he had at the time of know¬ 
ing the truth. But though in general a statement is not 
conclusive against the party who makes it, yet there are 
exceptions in which the law docs not permit the party to 
avail himsoK of the inaccuracy of his assertion, and in tech¬ 
nical language he is estopped from setting up the truth 
against his former statement. “ The rule of law,” said Lord 
Denman, in delivering the judgment of the King’s Bench, in 
Pickard v. Sears (c), “ is clear, that whei’c one by his words 

(a) Hammond v Andei 1 N. R. 69. 

(b) Gi rates v. Ilejile, 2 B. & A. 131. 

(c) Ficlaid V. 6 A. & E 474. See also Cmr v. X. djN.AF, By Co L* R 

10 C. P. 316 ; 44 L. J. C. P. 113. • • 
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“ or conduct mlfully causes £&ioth.er to believe tbe existence 
“ of a certain state of things, and induces him to act on that 
“ belief so as to alter his Own previous position, the former is 
“ concluded from averring against the latter a different state 
“ of things as existing at the same time.” This is a rule 
which within the limits applied by law is of great equity; 
for when parties have agreed to act upon an assumed state 
of facts, their rights between themselves are justly made to 
depend on the conventional state of facts, and not on the truth. 
The reason of the rule ceases at once when a stranger to the 
arrangement seeks to avail himself of the statements which 
were not made as a basis for him to act upon. They are for 
a stranger, evidence against the party making the statement, 
but no more than evidence which may be rebutted; between 
the parties they form an estoppel in law. This principle is 
well iUustratod by those eases that at fii’st sight seem incon¬ 
sistent with the rule of construction already mentioned. 

Thus in Stonard v. Dunicin («), in 1810, Knight had agreed 
to pledge some malt lying in ^e defendant’s warehouse to 
the plaintiff, and the defendants gave a written acknowledg¬ 
ment that they held the malt for the plaintiff, who had ad¬ 
vanced Knight 7500^. on that security. The plaintiff brought 
trover for the malt, and the defence was, that Knight had 
become a bankrupt, and that the property in the malt be¬ 
longed to his assignees, because it had to be measured before 
the property would pass; but Lord Ellenborough said, 
“ Whatever the rule may be between buyer and seller, it is 
“ clear the defendants cannot say to the plaintiff the malt is 
“ not yours, after acknowledging to hold it on his account. 

By so doing they attorned to him, and I should entirely 
“ overset the security of mercantile dealings were I now to 
“ suffer them to contest his title.” 

In Emves v. Watson (b), in 1824, the goods had been twice 
sold, and the first vendors were unpaid. The plaintiffs were 
bond fide purchasers, and had bond fide paid their immediate 


(a) Sfonard v. J)unldn, 2 Camp. 344. 

(b) Hmm v. Watson, 2 B. & 0. 640. 
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vendor, the first pnrcliaser, wli3 had since become a bankrupt. 
The action was trover, brought against the vai’ehousemen. 
It was proved that the first sale 'to the bankrupt was at a 
certain price per cwt., and that the goods had never been 
weighed, and the defence was that they remained the pro¬ 
perty of the first vendors, and not having been the property 
of the first purchaser, could not have been by him rendered 
the property of the plaintifEs; but it was proved that before 
the plaintifis paid the bankrupt, the defendants had signed a 
note, acknowledging that by order of the bankrupt they had 
transferred the goods to the account of the plaintiffs. Abbott, 
C.J., at ITisi Prius, ruled, that whatever might be the rights 
of the original vendors, the defendants having acknowledged 
that they held the goods on account of the plaintiffs could 
not now dispute their title, otherwise they would cause an 
innocent man to lose his money. The plaintiffs had a verdict, 
and the Court of King’s Bench refused to disturb it. 

In Gosling v. Birnie («), in 1831, in the Court of Common 
Pleas, the partially paid vendor of some timber lying on the 
defendant’s wharf had given the pm'chaser notice that if he 
did not pay the residue of the price the timber should be 
resold. The vendor accordingly did resell the timber to the 
plaintiff, and gave him a written order on the defendant, at 
whose wharf the goods lay, to deliver the timber on receiving 
payment of a sum of money. The defendant, who knew all 
the facts, received the money, and verbally assented to hold 
the timber for the plaintiff ) then the first purchaser paid the 
vendor the balance of the price, and the defendant gave In'm 
possession of the timber; for so doing the plaintiff brought 
an action of trover, to which the defence was that the plain¬ 
tiff was not the owner of the goods, which were the property 
of the first pmchascr. The Court, however, said that whether 
the resale was void as against the first purchaser or not might 
be a question, but that as against the defendant the case was 
clear. ‘‘ The defendant,” said Tindal, C.J., “ is estopped by 


, (a) Gosling v. JBimie, 7 Bing. 339. 
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“ Ms own admissions, for unlefes they amount to an estoppel 
“ the word may as well be blotted from the law.” 

[In Holly. Griffin {a), in 1833, one Wilson having goods at 
a wharfinger’s at Stockton-upon-Tees, which were about to be 
sent to the defendant’s wharf in London, obtained an advance 
from the plaintiff, on the security of the goods, giving him the 
Stockton wharfinger’s receipt and the invoice, and at the 
same time instructing the defendants to deliver the goods to 
the plaintiff when they should arrive. The plaintiff showed 
the wharfinger’s receipt to the defendants, who promised to 
.deliver the goods, Mit refused to do so when they arrived, 
and the Court held that trover would lie.] 

In Gillett v. Hill{h), in 1834, the defendant, who was a 
wharfinger, had accepted, without any restriction, a delivery 
order for twenty sacks of flom’ given to the plaintiff by a 
person from whom he had purchased them, and the Exchequer 
held, that by so doing the wharfibnger made evidence against 
himself that he had twenty specific sacks belonging to the 
vendor, which he appropriated to the order, and that the 
jury, in an action of trover against the wharfinger, were 
warranted in finding that the property had been transferred 
to the purchaser in some specific sacks in his custody. It 
does not appear that the purchaser had paid the vendor or 
otherwise altered his condition in consequence of the 
defendant’s acts, so that probably the case did not amount 
to an absolute estoppel. 

[In Woodley v. Coventry (c), in 1863, Clarke had pur¬ 
chased 350 barrels of floiu from the defendants: the flour 
was lying in the defendants’ warehouse and was part of a 
larger quantity; the 350 bairels so purchased were not 
separated from the rest. Clarke wishing to raise money, 
applied to the plaintiffs for an advance, and gave them a 
delivery order on the defendants. The plaintiffs before 
making the advance sent a clerk with it to the defendants’ 


{a) Eoll V. Griffiny 10 Bing. 246. 

(&) Gillett V. Eilly 2 C. 536. 

(c) Woodley v. Goventry, 2 H. & C. 164; 32 L. J. Bx. 185. 
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warohoTiso, wlio made enquify whether it was “all in 
order,” and was answered “ Yes,” and thereupon lodged the 
order at the warehouse and it was'accepted. The plaintiffs 
then advanced the money to Clarke, who subsequently 
absconded without paying the defendants for the flour; the 
defendants, as unpaid vendors, refused to deliver the flour to 
the plaintiffs. The plaintiffs brought trover. The Court 
held that they were entitled to recover; the question being, 
had the defendants acknowledged that they held the flour on 
behalf of the plaintiffs; if so, they were bound to deliver it 
or pay damages (a). 

The ease of Knights v. Wiffm (h), in 1870, very closely 
resembles Wooflleg v. Coventrg (c). The facts are set out in 
Mr. Justice Elackbiu'n’s judgment, of which the following 
is an extract; “ The defendant Wiffen had in his own 
“ warehouse a largo quantity of barley, and he sold 
“ to Maris, 80 qrs., which on the contract between him 
“ and Maris, remained in his possession as unpaid vendor. 
“ Yo particular sacks of ^ the barley were appropriated 
“ as between Maris and Wiffen; but at the time the 
“ contract was made Maris had a right to have 80 qrs. out 
“ of that barley appropriated to him; and at the same time 
“ Wiffen, as the unpaid vendor, had a right to insist on the 
“ payment of the price before any part of the grain was 
“ given up. Maris afterwards entered into a contract with 
“ the plaintiff, Knights, by which he sold him 60 qrs. of the 
“ barley, and Knights paid for them. A document was 
“ given by Maris to Knights, in the shape of a delivery 
“ order addressed to a station-master of the Great Eastern 
“ Eailway, instructing him to deliver to Knights’ order 
“ 60 qrs. of the barley on his, Maris’s, account. Knights 
“ forwarded it to the station-master, enclosed in a letter 
“ authorising the station-master to hold for him. The 
“ station-master wont to Wiffen and showed bin the delivery 


{(i) StuiM V. Hughes, 14 East, 308; and McEiran v. Smith, 2 H. L. E. 309 ; 13 
Jill. 26 j. • 

(/;) Knuihts V. IVtffcn, L. E. 5 Q. B. 660 ; 40 L. J. Q. B. 51. 

IVnntllf.u V. nniujihij. 9 "FT. D. 1 fi4. • ^9 Ti .T T7!v 
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“ order and letter, and "Wiff^n said, ‘ All right, when yon 
“ receive the forwarding note, I will place the barley on the 
“ line.’ What does that mean? It amounts to this, that 
“ Maris having given the order to enable Knights to obtain 
the barley, Wiffen recognized Knights as the person 
“ entitled to the possession of it. * * * The defendant 
‘‘ knew, that when ho assented to the delivery order, the 
“ plaintiff, as a reasonable man, would rest satisfied. If the 
“ plaintiff had been met by a refusal on the part of the 
“ defendant, he could have gone to Maris and have demanded 
“ back his money; very likely he might not have derived 
“ much benefit if ho had done so, but ho had a right to do 
“ it. The plaintiff did rest satisfied in the belief, as a 
“ reasonable man, that the property had been passed to him. 
“ If once the fact is established, that the plaintiff’s position 
“ is altered by relying on the statement and taking no steps 
“ further, the case becomes identical with Woodley v. 
“ Coventry (a), and Hawes v. Watson {b)P 

In Coventry v. Great Eastern Railway Co. (c), in 1883, the 
defendants negligently gave two delivery orders for the same 
consignment. The plaintiff in good faith made advances on 
both, and the Court of Appeal hold that the defendants were 
estopped from denying that they held two consignments.] 

It is evident that those eases are not authorities that the 
property had in reality been transferred, but merely that the 
plaintiffs had a right as against the defendants to treat it as 
if it had been transferred. A warehouseman may make him¬ 
self responsible to both parties: to one because he has 
rendered himself incapable of denying that the property 
belongs to that party, though in truth it does not: and to 
the other, because the property in truth is his. This may at 
times be very hard upon the warehouseman, who has by 
mistake represented that the property has been transferred 
when in fact it has not, but it behoves him to see that his 


{a) Woodley v. Coventry, 2 H. & C. 164 ; 32 L. J. Ex. 185, ante, p. 193. 
(5) Hawes v. Watson, 2 B. & C. 340, a7ite, p. 191. 

(c) Coventry v. 6?. E, By. Go., 11 Q. B, D. 776; 52 h. J. Q?B. 694. 
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representations are not merely hon& fide but aoeurato, or to 
abide tbe consequences of Ms inaccuracy. 


Effect of Express Conditions Preoedmt. 

Tbe parties may indicate an intention by tbeir agreemeiitj 
to make any condition, precedent to tbe vesting of tbe pro¬ 
perty, and if they do so tboir intention is fulfilled. Thus if 
goods are sent for sale on approval or return, no property 
vests until tbo purchaser’s approval, because that was tbo 
intention of tbo parties (a). And, as is said in Comyn’s Digest, 
Condition (B. 13), “ if a personal thing bo granted on a con- 
“ dition precedent, tbe property does not vest till tbe condition 
‘‘ performed.” 

[And so also in sales by sample no property will pass, until 
tbe vendee has compared tbe bulk with tbe sample and 
assented to tbe appropriation (&), although it is very strong 
evidence that the goods have been approved of, if they are 
kept a longer time than is* reasonably necessary under tbo 
cu’cumstanccs (e).] 

In tbe interval between tbe making of tbe agreement and 
the fulfilment of those conditions on which tbe property is to 
vest tbe purchaser has no interest in the thing itself; and it 
follows as a necessary consequence that if in tbe interval a 
third party has fauly acquired an interest in the chattel, tbo 
purchaser canuot on tbo fulfilment of the conditions deprive 
him of it. Ho may have a remedy against tbe vendor for 
breakiug bis agreement, by suffering tMs interest to be 
created, but be cannot take tbo property in derogation of a 
right acqubed, whilst tbe agreement was only executory and 
be had no interest in tbe goods but only a chose in action. 


(а) Swain v, Bliqoherd, 1 M, & Rob. 223. 

(б) See ^30s^5 p. 203. Conditions precedent as to quality. See also Jenner v. 
Smithy in 1869, ante, p. 13G, L. R. 4 C. P. 270. 

(c) Beverley v. Lincoln Ga^ Light Co., in 1837, 6 Ad. & El. 829 ; Moss v. Sweet, 
in 1851 ; 16 Q. E. 493; 20 L. J. Q. B. 167; Ray v. Barker, in 1879, L. R, 4 
Ex, D. 279 ; 48 L.^J. Ex. 569 ; Couston v. (fliapman, in 1872, L. R. 2 Sc. Ap. 250 ; 
Sa7iders v. Jameson^ in 1848, 2 Car» & Kir. 557, on custom in such cases, 
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Thus in Mires v. Soleshj (a), in 1678, the owner of some 
sheep agreed with Alston that Alston should take the sheep 
home and pasture them till an agreed time, at so much a week, 
and if at the end of that time Alston would pay so much for 
the sheep, he should haye them. Before the time was expired 
the owner sold the sheep to Mires, and in an action of trover 
by Mires against the servant of a purchaser from Alston, the 
Court decided that the agreement that Alston should have 
the sheep if he would pay such a sum of money at a future 
day, did not amoimt to a sale, and consequently that the sale 
to the plaintifi before that day was good, and the property of 
the sheep was in him. 

But if the conditions are fulfilled, and the agreement made 
absolute whilst the vendor remains owner of the goods, it 
seems that the agreement has the same effect as if it were 
then for the first time made without any condition, and con¬ 
sequently that the property passes at once. 

In Evans v. Thomas (b), in 1G08, it is said, “ If one 
“ covenants with another, that ij he will marry his daughter 
“ ho shall have such a flock of sheep. He marries his 
“ daughter, the property of the sheep wore presently in biTn, 

“ for it was but a personal thing, and the covenant is a 
“ grant.” For this proposition, Fitsherlm't (44 E. 3) is 
cited, but no such case is in the Year Book of that date. 

In a case at Hisi Brius (<;), in 1811, Horton and Fitzgerald 
drew a draft on Yoss, and indorsed it to the plaintiff; they at 
the same time transmitted to him a bill of lading of some 
goods with an indorsement, making the goods deliverable to 
Yoss, if he should “ accept and pay ” the draft, if not to the 
holder of the draft. [Both the bill of exchange and the bill of. 
lading were sent to Yoss, who accepted the bill of exchange, 
but did not pay it, and indorsed the bill of lading to the de¬ 
fendant.] Lord Ellcnborough held, that after the dishonour 
of the draft, the plaintiff might maintain trover against the in- 


(a) Mires v. SoUshj, 2 Mod. 243. 

(h) Javans TJiomaSy Cro. Jac. 172. ^ 
(c) Barrow v. Coles, 3 Camp. 92. 
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dorsee of th.o MU of lading, wlio^ad obtained possession of tbo 
goods. It seems, lio'wevor, probable, that the plaintiffs bad 
some right of property in tbe goods, independently of being 
holders of the draft at the time it was dishonoured, though 
that is not mentioned in the report («). 

[In the sale of goods, the pai'tics frequently agree to con¬ 
ditions precedent to other things besides the passing of the 
property; for example, to the duty of the vendor to deliver, 
or of the vendee to receive or pay for the goods. Tho 
parties are at liberty to impoit into the contract any terms 
they may please. 

Ikxt it may be a question of some difficulty to decide 
whether a term or stipulation which forms part of the con¬ 
tract, creates a condition precedent, or is a mere coUateral 
contract of waiTanty, for the breach of which the remedy is 
an action for damages. This is a question of law; as Wil¬ 
liams, J., said in Behn v. Bumess (h), in 18G3, where a 
chai'ter-party stated a sMp to be “ now in the Port of Am¬ 
sterdam ” when she was nqrf; so. “ It was no part of the 
“ judge’s duty to leave to tho jury any question as to 
“ tho construction of the contract, or tho materiality of any 
“ of its statements. It was his function to construe the 
“ contract with tho aid of the sxuTOunding circumstances 
“ found by tho jury, and to decide for MmseU whether tho 
“ statement that the ship was in the port, supposing it to 
“ bo untrue, was an essential part of tho contract, or a mere 
“ representation.” 

The meaning of tho contract is that which both parties 
intended it should have; it is therefore the common intention 
of tho parties which has to be looked for, and ■where they 
have reduced their contract into Avriting, that, if it is not 
ambiguous, is conclusive evidence of their intention, and to 
put a meaning on the contract is simply a question of con¬ 
struction for the judge, but if it is ambiguous, so that the 
intention cannot be read on the face of the document, then 


(a) iSe^ iioit, p. 268. Cliaptui on Eipiita'ble Asygninents. 
(i) UiIm V. Btunut,, 3 B. & S. 756 ; 32 L. J. Q. B. 204. 
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the judge may look at the surrounding facts and ciinum- 
stances as found by the Jury to assist him in discovering 
■what it was that the p'^rties probably intended. But, as 
Brett, M.E., said in Sanders v. McLean («), “ The Court has 
“ no right to import anything into a contract which it would 

not be clear to every reasonable man must have been 
“ present to the minds of both contracting parties, and 
“ agreed to by both.” 

Lord Ellenborough, C.J., in Eitchie v. Atkinson (b), in 
1808, where the question was, whether the delivery of a 
complete cargo was a condition precedent to the right to 
recover freight, a short cargo having been delivered, said, 
“ that depends, not on any formal arrangement of the words, 
“ but on the reason and sense of the thing, as it is to be col- 
“ lected from the whole contract; * * * The rule was well 
“ laid doAvn by Lord Mansfield in Boone v. Eyre (c), that 
“ where mutual covenants go to the whole of the considera- 
“ tion on both sides, they arc mutual conditions, the one pre- 
“ cedent to the other; but where the covenants go only to 
“ a part, there a remedy lies on the covenant to recover 
“ damages for the breach of it; but it is not a condition 
“ precedent.” 

Binmwell, B., in Roberts v. Brett {d\ in 1859, said, 
“ Wherever the obvious good sense of the thing makes the 
“ performance of an act a condition precedent, it ought to be 
“ so construed. ■* * * The rules laid do'wn in the notes to 
“ Bor day e v. Cole (e) are very excellent guides, but not arbi- 
“ trary tests.” And Jervis, O.J., in the same case, said(/), 
“ Where, on the whole, it is apparent that the intention is, 
“ that that which is to be done first is not to depend upon 
“ the performance of the thing that is to be done afterwards, 
“ the parties are relying on their remedy, and not on the per- 


{a) Sanders v. McLean^ 11 Q. B. D, 336 ; 52 L. J. Q. B. 481. 
(h) Eitchie v. Atkinson^ 10 East, 306. 

(c) Boone v. Eyie, 6 T. R. 573. 

(6?) Eohertb v, Brett, 6 0. B. N. S. 633. 

(e) Pordage v. Cole, 1 "WiTJ. Saiindexs, 548, 

(/) 18 a B. 573. 
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“ formance of tho eoadition;‘but, 'w^bere you plainly see 
“ that it is their intention to rely on the condition, and not 
“ on the remedy, the performance of the thing is a condition 
“ precedent.” 

Where there is a condition precedent to the duty of either 
party to do some act, it is a good defence to an action for not 
doing that act to say that the condition precedent has not 
happened or been performed. But that defence is no longer 
available if the party v^ishing to set it up has waived his 
right to insist upon tho performance of it, as, for example, 
where, after the time when the condition ought to have been 
performed, he accepts any benefit under the contract. As 
where goods on sale or return are kept an imreasonable time. 

In the same way, payment is prima facie a condition pre¬ 
cedent to the right to have tho goods delivered. But whore 
the parties have agreed upon some other time for payment, 
as by taking a bill or otherwise giving credit, the purchaser 
is entitled to possession of tho goods at once, and payment 
ceases to be a condition precedent. 

In cases where there was a condition precedent, it may 
often happen that, although tho unperformed condition cannot 
bo made available as a defence to the action, yet it may be 
treated as a warranty, for the breach of which a cross-action 
or counterclaim for damages might lie; but this is not invari¬ 
ably tho case. To take Mr. Justice Blackburn’s example in 
the Calcutta Co. v. Dc llattos (a), the parties may agree that 
the price shall be payable only on the contingency of the 
goods arriving, or should not be payable unless a particular 
tree fall, but without any contract on the vendor’s part to 
procure the goods to arrive, or to cause tho tree to fall. 
This branch of the subject will be treated at greater length 
in the chapter on the remedies of the parties (i). 

Among the following cases will bo found examples of 
conditions precedent, such as frequently occur in contracts 
of sale. 


(a) Calcutta Co. v. iJe Muttos, 32 L. J. Q/B. 322 ; 33 L. J. Q, B. 2J4. 
(h) Fostf p. 445^ 
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The cases on conditions pihcedent ■will now he considered 
in the following order:—1st. As to payment (hclow); 2nd. 
As to quality, page 205; ^>rd. As to quantity, page 215; 4th. 
As to time, page 224; 6th. As to arrival and delivery, page 
2-30; 6th. As to insurance and other conditions, page 239. 

In WalUy v. Montgomery (a), in 1803, the vendor refused 
to dehver the goods until paid ia cash, and the Court non¬ 
suited the consignee, thinking that the consignment was con¬ 
ditional, hut set the nonsuit aside on forming another opinion 
of the contract. 

In Falpy v. Oakley {!>), in 1851, the vendor had contracted 
to deliver iron, and received the vendee’s acceptances for the 
whole of the iron. The vendee became bankrupt before the 
whole had boon delivered, and the vendor refused to deliver 
any more. The Co'm.'t held, that the vendee’s assignees were 
only entitled to nominal damages. 


As to Payment (c). 

In Key v. Cotesworth (d), in 1852, where goods had been 
consigned by the plaintifis to the defendants, and the bill of 
lading sent direct to them. At the same time a draft had 
been sent by the plaintiffs to then* agents to be presented to 
the defendants for acceptance. The defendants obtained 
possession, but refused to accept, and the Court held that 
the passing of the property was not conditional on the 
acceptance. 

In Godts V. Pose (e), in 1865, the sale was of five tons of 
oil “to be free delivered and paid for in fourteen days.” 
The sale was not of any specific oil, but the vendor who had 
oil answering the description lying at a wharf gave authority 


(а) Walley v. Montgomery, 3 East, 685. 

(б) Valpy V. Oaldey, 16 Q. B. 941; 20 L. J. Q. B. 380. See also Onffithsy. 
Perry, 1 E. & E. 680 ; 28 L. J. Q. B. 204; and Ex parte Chalmers, 8 Cli. Ap. 289; 
42 L. J. Ch. 37, 2 ^ost, p, 474, and cases following. 

(c) See post, p. 449. 

(d) Key v. Goteswoi th, 7 Ex. 595 22 L, J. Ex. 4. 

(e) Godts V. Rose, 17 C. B. 229 ; 25 B. J. C. P. 61. ® 
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to tlic whai'fiiiger to transfer cot’tain casks into the defendant’s, 
the buyer’s, name; and then sent a clerk 'with a transfer 
order to the defendant, and instructed the clerk to exchange 
it for a cheque. The defendant, having got possession of the 
transfer order, refused to give a cheque. The clerk then 
returned to the ■wharfinger and ordered him not to deliver the 
oil; but, not'withstanding this, the wharfinger did deliver it 
to the defendant, and the plainti-fi brought trover. The 
Coiu’t hold that the property had not passed. "Willes, J., 
said, “ the buyer takes the transfer order, but declines to give 
“ the cheque : ho docs not assent to the appropriation of the 
“ particular casks of oil as a fulfilment of the contract, upon 
“ the terms upon which alone the seller was content to make 
“it” (a). 

In Shepherd v. Harrison (b), in the House of Lords, in 1871, 
the plaintiff, who was a merchant in Manchester, instructed 
Patou, Hash and Co., of Pernambuco, to purchase for him 
cotton not exceeding 1,000 bales. Por the purpose of carry¬ 
ing out the contract, Patoi^ Hash and Co. purchased 747 
bales and consigned 047 of them to Liverpool, sending the 
bills of lading for the 647 bales, together with two bills 
dra'wn on the plaintifi, to thou- Liverpool correspondents, 
G. Paton and Co., by whom they were handed to the 
plaintiff, who accepted the bills and paid them at matmuty. 
Patou, Hash and Co. subsequently shipped the remaining 
200 bales in respect of which this case arose on board the 
defendants’ ship the Olinda, taking the bill of lading to order 
or assigns, and wrote to the plaintiff saying, “ Enclosed 
“ please find invoice and bill of lading of 200 bales of cotton.” 
The invoico stated the cotton to be at the risk of the plaintiff. 
Paton, Hash and Co. did not, however, in fact, enclose the 
bill of lading to the plaintiff, but having endorsed it “ Paton, 
Hash and Co.,” sent it to G. Paton and Co., together with a 
draft for the plaintift'’s acceptance. When G. Paton and Co. 


(a) See also Sheridan v. New Quay Co., ante, j). 157, 28 L. J. C. P. 58 * 4 
C. B. N. S. 618. 

{h) Shepherd v. Harrison, L. K. 4 Q. B. i97 ami 493; 5 E. & L Ap. 116 j 38 
L. J. Q. B. 105 and 177 ; 40 L. J. Q. B. 148. 
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received tte bill of lading and tbe draft they ■wrote to the 
plaintiff, “"Wo beg to enclose bill of lading for 200 bales 
“ cotton shipped by Messrs. Paton, Nash and Co,, per 
“ OUnda, s.s., on your account. We hand also their draft 
“ on your good selves for cost of the cotton, to which we 
“ beg your protection.” The plaintiff retained the bill of 
lading, and returned the draft unaccepted. The defendants, 
the shipowners, on being indemnified by G. Paton and Co., 
refused to deliver up the cotton. The Court gave judgment 
for the defendants {a). Cockburn, C, J., said, “ The oases 
“ are certainly very strong indeed, and conclusive to show, 
“ supposing the consignor of goods sends them to this 
“ country accompanied by bills of lading and bills of 
“ exchange which are to be accepted by the consignee of 
“ the goods as the consideration for the consignment, that 
“ whore the consignor sends those documents direct to the 
“ consignee that ought to lead to the inference, and only 
“ properly lead to the inference, that he intended the 
“ consignee should have at oncq the disposal of the property 
“ and possession of the goods consigned; leaving to him, as a 
“ matter simply of obligation under the contract, to retmn 
‘‘ the bills of exchange accepted, not as a condition precedent 
to the property vesting, but simply as a matter of contract. 
“ But, on the other hand, the authorities are equally good, to 
“ my mind, to show, where the consignor sends the bill of 
“ lading to an agent in this country to be by him handed 
“ over to the consignee, and accompanies that with bills of 
“ exchange to be accepted by the consignee, that that 
“ indicates a different intention, viz., that the handing over 
“ the bill of lading and the acceptance of the bill or b ills of 
“ exchange should be concurrent parts of one and the same 
“ transaction.” 

It was contended for the plaintiff that he had been drawn 
on for a larger sum than was due for the price of the goods; 


(ci&) And this jiidgnient was affiiiued in the Exche(iuer Chaiuher, L. li, 4 Q. B. 
493; 3b L. J. Q. B. 177; and in^lie House of Lords, o E. & L Aj). 116; 40 
L. J. Q. B. 148. c 
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but, said Eelly, C. B., “ Possibly he was not bound to accept 
“ the bill, * * * But, at all events, he had no right to 
“ repudiate the contract in part; iPho did not accept the bill, 
“ he could have no right to the goods.” 

In the ease of MirahUa v. The Imperial Ottoman Bank (a), 
in 1878, the plaintiff, a merchant carrying on business at 
Malta and Constantinople, agreed to purchase umber from 
Phatsea and Pappa, a firm of merchants at Larnaea. When 
Phatsea and Pappa had GOO tons ready for shipment they 
chartered a sliip to carry the umber to London, taking the 
bills of lading “ to order or assigns.” They then drew a bill 
on the plaintiff, which was discounted with the defendant’s 
agents at Larnaea, with the bill of lading attached. By a 
subsequent arrangement the defendant’s agents returned this 
bill of exchange, and a second was drawn by Phatsea and 
Pappa, on Mirabita Brothers, of London, in favour of Corkji, 
from whom they had 2)ui'chased. the umber. And Corkji 
handed it to the defendant’s agents in substitution of the 
fii-st one, with instructions to them to send it and the bills of 
lading to London, and there to deliver the bills of lading to 
IMirabita Brothers on payment of the bill of exchange at 
maturity. The defendants left the bill of exchange at the 
ofi&ce of Mirabita Brothers attached to the following note, 
“ Bill of lading to bo given up against the payment 

“ of attached draft.” P. Mirabita returned the bill of 
exchange without having accepted it, but stated that he 
would pay at maturity. The ship having arrived, the 
defendants had the cargo entered in their names; and on 
the same day, P. Mirabita called on the defendants and 
offered to pay the bill and receive the bills of lading, but the 
defendants refused to give them up on the ground that they 
had taken possession of the cargo, and so made themselves 
liable for freight. The defendants sold the umber. It was 
found, as a fact, that the intention -was to pass the property 
on shipment to the plaintiff subject to a lien for the price. 


(a) MiraUta v. Tl^ Imiierial Ottoman Banh% Ex. D. 164 ; 47 L. J. Ex. 418. 
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And although, there was no' contract between the plaintiff 
and the defendants, yet the Court held that the plaintiff 
could recover, as the bills' of lading should have been handed 
to Mirabita Brothers on tender of payment of the bill of 
exchange. 

In Tlie Mersey Steel and Iron,’ Co. v. Naylor (a), in the 
House of Lords in 1884, Haylor and Co. contracted to pur¬ 
chase 5,000 tons of steel from the Mersey Co., delivery 
1,000 tons monthly, payment wdthin three days after receipt 
of shipping documents. The Mersey Co. in the first month 
delivered only 332 tons, and delivered 260 tons in the early 
part of the nest month. Before payment became duo, a 
petition to wdnd up the Mersey Company was presented, and 
Naylor and Co. being advised (although wrongly) that under 
the Companies Acts they could not safely make any payments 
until the petition had been disposed of, declined to pay. 
The Mersey Co. then refused to make any further deliveries, 
and it was argued for them that the payment for each delivery 
was a condition precedent to tl^o right to the next deliverj”, 
but both the Court of Appeal and the House of Lords hold 
that it was not so. 


As to Quality and Condition. 

Examples of conditions precedent as to quality have 
already been referred to {V) when spcaldng of sales on 
approval and by sample. 

In Lorymer v. Smith (o), in 1822, the defendant, the 
pui-chaser, had contracted to buy two parcels of wheat by 
sample, one parcel being 700 bushels, the other 1,400. The 
purchaser called to inspect the .wheat in bulk, and had the 
right to demand immediate delivery iE ho wished it; but the 
plaintiff would not allow him to see the larger parcel. 


(а) Mersey Steel and Iron Go, v. Naylor, 9 Q. B. D. 648 ; 9 Ap. Ca. 434; 51 
L. J. Q. B. 576; 53 L. J. Q. B. 497. 

(б) Ante, pp. 141, 196. 

(c) Lorymer y. Smith, 1 B. & C. 5. See also Howe v. Palmer, in 1820, 3 B, (S; 
Aid. 321. ' 
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althougli he allowed him to^ inspect the smaller. The 
defendant then declined to take any of the wheat. Some 
days afterwards, the plaintiff told‘the defendant ho might 
inspect it, hut the defendant declined, and obtained a verdict. 
The Court refused a new trial, Abbott, C. J., saying, “ By 
“ the usage of the place, the buyer had a right to inspect 
“ the wheat in bulk; which is so reasonable, that without 
“ any such usage, the law woxdd give him that right.” 

And in Islierwood v. Whitmore in 1843, whore the pur¬ 
chaser refused to accept goods tendered to him in closed 
casks, which ho was not allowed to open, Parke, B., said, “ A 
‘‘ tender of goods does not mean a delivery or offer of 
“ packages containing them, but an offer of those packages 
“ under such circumstances that the person who is to pay for 
“ the goods shall haA^e an opportunity afforded him, before 
“ho is called on to part with his money, of seeing that 
“ those presented for his acceptance are in reality those for 
“ which he has bargained.” 

In Hutchinson v. Boiolcer (5), in 1839, the defendants 
offered to sell good barley; the plaintiffs accepted the offer, 
but for fine barley; the defendants declined to deliver fine 
barley. The jury found good and fine meant different quali¬ 
ties in the trade, and it was held that there was no contract. 
There can be no doubt that if there had been a contract for 
fine barley, and good barley had been tendered, the purchaser 
could not have been called on to accept it. 

In Pettitt V. Mitchell {c\ in 1842, the plaintiff, an auc¬ 
tioneer, sold by auction to the defendant a quantity of goods, 
to bo paid for before delivery. The biddings were at so much 
per yard. The defendant refused to pay for the goods unless 
before doing so he was allowed to inspect and measure them. 
It was not denied that if it should turn out on measurement 
after payment that the defendant had been called upon to pay 
too much, he would be entitled to a retmn of part of the pur- 


(a) Ihlmwoocl v. TFhitmote, 11 M. & W. 347 ; 12 L. J. E'?. 318. 

(b) Hutthinson v. Bowler, 5 M. & 

(r) Feftitf Mitchell, 4 k Gr. 819 ; 12 L. J. C. P. 9. 
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chase money, but his right to inspect before payment was 
contested, and the Court held that he had no such right. 
There were conditions of Sale inconsistent with this supposed 
right, but Tindal, C. J., put his judgment on the broad ground 
of the inconvenience of implying such a condition. 

The ease of Toulmin v. Sedley (a), in 1845, was an action 
for the price of a cargo of guano which the defendant, the 
vendee, refused to accept, on the ground that it did not cor¬ 
respond with the warranty. The contract was for a cargo 
expected by the ship “ Sarah,” “ quality warranted equal to 
average imports from Ichaboe, and in sound and merchant¬ 
able condition.” Cresswell, J., directing the jury, said, “ It 
“ is true that this was a contract for a specific cargo; but it 
“ had not been seen by the defendant; and I think, there- 
“ fore, that before accepting it, he was entitled to look at it, 
“ in order to see whether it corresponded with the terms of 
“ the warranty or not; and that, if it did not, he was entitled 
“ to reject it.” 

In Btdl V. Robinson (b), in 1854, the defendant refused to 
accept iron which was perfectly good when dispatched from 
Staffordshire, on the ground that it was not in a merchant¬ 
able condition. It had suffered a certain amount of deterio¬ 
ration by rusting on its way to Liverpool. The Com*t, on 
the motion for a new trial, was of opinion that if the deterio¬ 
ration was necessary and unavoidable, the defendant must 
accept. 

In Nichol v. Godts (c), in 1854, the plaintiff had sold to 
the defendant “ the five imder-mentioned parcels of foreign 
refined rape oil * * * warranted only equal to samples.” 
The defendant accepted part of the oil, but refused to take 
the residue, on the ground that it was not foreign refined 
rape oil, but a mixture of hemp and rape oil. The samples 
consisted of rape oil adulterated vith hemp oil, and the oil 
tendered corresponded with the samples, and on this ground 


(a) Toulmin v. Hedley^ 2 Car. & Kir. 157. 

{h) Bull V, BoUnson, IQ Ex. .342 ; 24 L. J. Ex. 165. 
(c) Nichol V. QoAts, 10 Ex, 1.91 ; 2.3 L. .1. Ex. .31^ 
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the plaintiffs contended that the defendants were bound to 
accept the oil, although they admitted it was not foreign 
refined rape oil. The jury found ttiat there jvas no usage in 
the ti’ado that rape oil meant a mixture of rape and hemp oil, 
and found a verdict for tho defendant, which the Court re¬ 
fused to disturb, on the ground that the thing tendered must, 
answer the description of it in the contract as to its character. 
Parke, B., said, “ The warranty afiects only the quality, but 
“ not the nature of the article itself.” 

In Wieler v. Schilksi^a), in 1856, the plaintiff had con¬ 
tracted to purchase from tho defendant, and had accepted a 
largo quantity of Calcutta linseed tale quale, at the date of 
the contract on board certain ships, and now brought this 
action for breach of an alleged warranty that the seed was 
Calcutta linseed, whereas in fact it contained a large admix¬ 
ture of rape and mustai’d seed. The defendant denied any 
warranty. There was evidence that all linseed sent to this 
country contains about two or three per cent, of other seeds. 
But according to the plaintiff’s evidence, the seed in question 
contained about fifteen per cent. The plaintiff had, however, 
sold it as linseed, and the buyers had used it as such. The 
question left to the jury was, whether there was such an 
admixture of foreign substances as to alter tho distinctive 
character of the article, and prevent it from answering the 
description of it in the contract—more, in truth, than might 
reasonably be expected. The jury returned a verdict for the 
plaintiff, and on tho motion for a new trial the Court held 
that this was no misdirection. Willes, d., said, “ The pur- 
chaser had a right to expect, not a perfect article, but an 
“ article which would be saleable in the market as Calcutta 
“ linseed. If he got an article so adulterated as not reason- 
“ ably to answer that description he did not get what he bar- 
“ gained for.” Although tho plaintiff chose to accept the 
seed, it seems clear tliat he might have refused to accept it 
had he chosen to do so. 


(«) fowler T. Schhv.i, 17 C. B?619 ; 25 L, J, C. P. 89, 
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Vernede v. Weher («), in 1856, was an action by the pur¬ 
chaser for non-delivory. The contract was for a cargo of 
400 tons of Ai'aeau Noerehsie rice, with a proviso that the 
cargo might partly consist of Larong rice, but not to a 
greater extent than 50 tons. The defendant refused to 
deliver a cargo which consisted of 285 tons of Larong and 
159 of Latourie, and no Araean Necrensie, on the ground 
that it was not a cargo of Araean ISTccrensie, and the Court 
said, “ Unless the cargo was what would substantially satisfy 
“ the description of a cargo of Araean l^’ccrensie rice, we 
“ think that the plaintiffs could not have been bound to 
“ nccept it ’’ * * * ‘‘ and if the plaintiff would not have 
“ been bound to accept the cargo brought, the defendant was 
“ not obliged to deliver it, for the contract must be mutual 
“ and reciprocal.” 

Levy V. Green (h), in 1857, was a case where the defendant 
gave an order for crockery of certain descriptions to the plain¬ 
tiff’s traveller, which the plaintiff packed in a crate larger 
than was necessary, and ho thei\ filled it up with crockery 
not ordered, apparently on sale or return. The defendant 
refused to accept any of the articles. Lord Campbell, C. J., 
and Wightman, J., were of opinion that the defendant would 
be put to trouble, risk, and expense beyond what by the con¬ 
tract he was to incur, and was therefore not bound to accept. 
Coleridge and Erie, JJ., were of the opposite opinion. Cole¬ 
ridge, J., being of opinion that where goods came mixed, they 
could not be rejected if they were distinguishable. But 
neither of these judges appear to have refuted Lord Camp¬ 
bell’s view, which was subsequently held to be the correct 
one by the Exchequer Chamber (c). 

Bannerman v. White (d), in 1861, was an action brought to 
recover the price of hops delivered. The j>laintiff, who was 
the vendor, had alleged at the time of the sale that there was 


(а) remede v. TFfbei, 1 H. & N. 311; 2.1 L. J. E\. .326. 

(б) Levjj Y. Ch-een, 1 E. & E. 969 ; 28 L. .T. Q. B. 319. 

(c) See also Nicholson v. Bmdfiekl T^mon, L, E. 1 Q. B. 620 ; T B. & S. 747 : 35 
L. J. Q. B. 176t 

(d) Banneman v. White, 10 C. B. N. S. 844 ; 31 L. J. C. P, 28. 
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no solplinr in tlie hops, ■which tn fact was not true, as sulphur 
had been used. It was admi'tted 'that the- defendants would 
not haro bought the hops if they‘had known that fact; and 
although the hops delivered corresponded -with the sample, 
the Court hold that the defendant might refuse to pay the 
price, on the ground that the stipulation that no sulphur had 
been used amounted to a condition that the hops might bo 
rejected if sulphur had been used; it was the condition upon 
wliich the defendants contracted, and Erie, 6. J., said, “We 
“ think that the intention appears that the contract should be 
“ null if sulphur had been used.” 

The case of JosUng v. Kingsford [a), in 1863, is a striking 
illustration of the distinction between a condition precedent 
and a warranty. The vendor, who was the defendant, was 
sued in one count for not deKvoring oxalic acid according to 
contract, and hi another count for broach of warranty. 

Before making the contract, which was entered into by 
correspondence, a clerk of the plaintiff’s, with the defendant, 
had examined both samples ^and the bulk of the oxalic acid, 
and considered it of good quality, and fit for the purpose for 
which it was wanted. In one of the defendant’s letters to 
the plaintiff, he said, “ As regards the strength of the oxalic, 
your friend having already examined the bulk, we decline all 
responsibility in this respect.” The substance which was 
delivered was analysed and found to contain 10 per cent, of 
sulphate of magnesia, and it was proved that the presence of 
this body cordd not be detected by mere inspection. The 
case was tried by Erie, C.J., who directed the jury that there 
was no evidence of any warranty, but that the defendant 
could only perfonn his part of the contract by delivering that 
wliich, in commercial language, might properly be said to 
come uudor the denomination of oxalic acid. The p la intiff 
then obtained a verdict. And on the motion for a new trial 
on the ground of misdirection which the Corud refused to 
grant, holding the direction to have been the proper one, 
Wniiams, J., said, “ However completely the defendant may 

--•-—--- 

(a) Joding v. Kitigsford, 13 0. B. N. S. 447 ; 32 L, J. 0, P, 94, 
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“ have guarded himself against contracting that the thing 
“ was of any particular quality, it is not possible to construe 
“ the contract in any other way than that it was a part of 
“ the agreement that the subject of the sale should be the 
“ oxalic acid of commerce.” 

Iloiilms V. Hitchcock («), in 1863, was an action against 
the purchaser for refusing to accept certain iron bars. A 
firm of iron manufacturers, named Snowden and Hopkins, 
stamped the letters “ S. & H.” with a crown, on the iron 
made by them. After Snowden retired from the business, 
Hopkins, who was the plaintifi, carried it on, stamping the 
same quality of iron “ H. & Co.,” with a crown. One Balls 
called on the plaintiff’s agent, was informed that all iron was 
now so stamped, and communicated this to the defendant, 
who subsequently contracted to buy of the plaintiff 67 tons 
“ S. & H. (crown) common bars; ” the iron stamped “ H. & 
Co. (crown) ” was shipped and arrived at Hull, where the 
defendant, finding it rusty, declined to accept it, alleging 
that it was not stamped aocordmg to contract. The jury 
found that the “ S. & H.” was not material. The plaintiff 
obtamed a verdict. On the motion the Court refused to 
disturb the verdict. Erie, C.J., said, “ I think it is not a 
“ contract for iron of a particular brand, but for iron of a 
“ known quality, and that the plaintiff tendered the article 
“ for which the defendant contracted.” 

In Rolands v. Kreitman (h), in 1805, the contract was to 
deliver 500 piculs of cotton in the month of June. The 
plaintiffs tendered 287 bales by one ship and 20 bales by 
another. The defendants refused them, and the matter was 
referred to arbitrators, who found that the 287 bales and 5 
out of the 20 bales were not in a merchantable condition. 
It was proved that in contracts like this, the seEer might 
deliver in several quantities. The jury found that the 
plaintiffs were at no time in the month of June able to 
deliver more than 15 bales. The Court sustained the 


(a) Ho'pkins v. Eitchcoclc, 14 V. B. N, S. (35 ; 32 L. J. C. P. 154. 
{h) Bijlands v. Kreitman, 19 C. B. N. S. 351, 
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Terdict for tho defendant. Tlfe report is not a very full one, 
but it would appear that if tbo plaintiffs bad during tbe 
month of June, while there was stfll time to tender the rest, 
tendered the 15 merchantable bales, separated from the 5 un¬ 
merchantable ones, the result might have been different. 

In Morgan v. Gath (a), in 1805, the contract was to 
deliver cotton in a merchantable condition, “ the damaged, if 
any, to bo rejected, provided it cannot bo made merchant¬ 
able.” It was hold that at all events the bulk must be in a 
merchantable condition when tendered, and that it was not 
sufficient that it might be made merchantable. 

In Nicholson v. Bradfield Union in 1806, the defendants 
had ordered 7 0 tons of Euabon coals. The plaintiff delivered 
one parcel of 15 tons of Euabon coals, and the next day a parcel 
of 7 tons which were not Euabon coals. He shot the second 
parcel on to the first. About 6 tons were consumed before the 
inferiority was discovered. The Court held that the defendants 
could not be called upon to pay for the uneonsumed remainder. 

Asemar v. Oasella (e), in 1807, was an action against the 
piu'chasors for not accepting certain cotton. The facts as 
appearing in a special case wore that De Souza and Co. of 
Madras, had consigned to the plaintiff 128 bales of cotton 
marked ^■, sending a sample at the same time, but by over¬ 
land route. The sample was “Long Staple Salem” cotton, 
and was handed by the plaintiffs to the broker. The 
defendants examined the sample, and purchased the cotton, 
the broker’s note being in the following terms: “ Sold by 
order and for account of Messrs. J. C. Az(5mar & Co. to 
Messrs. A. Casclla & Co. the following cotton, viz., ^128 
bales at 2-od. per lb., exjiceted to arrive in London, per 
‘Cheviot,’ from Madras. The cotton guaranteed equal to 
scaled sample in otu’ possession. Should the quality prove 
inferior to the guarantee, a fair allowance to bo made.” The 


(ci) Morgan v. Gath^ 3 H. & C. 748 ; 34 L. J. Ex, 165. 

\h) Nicholson v. BradMd Unions L. R. 1 Q. B. 620; 35 L. J. Q. B. 176 : 7 
B. & S. 747. 

(c) Aicniar v. Gasdla^ L, R, 2 C, P. 431 ;•!. R. 2 C, P 677 ; 36 L. J. C. P. 124 ; 
30 L. J. 0. P. 263.* 



Ch. II.] 


AS TO QUALITY. 


' ai3 


cotton tuxned out to be a particularly good sample of Western 
Madras, and not Long Staple Salem, and was therefore not 
in accordance witb tbe sample, and tho defendants rejected 
it. It was proved that these two cottons require different 
maebinery in their manufacture. It was contended for the 
plaintiff that this was a sale of spoci&c bales of cotton, with a 
warranty superaddod that it should be equal in quality to 
the sample, and that it was not a sale subject to a condition 
that the cotton should bo Long Staple Salem. But Willos, J., 
in delivering judgment for tho defendants, said the property 
had not passed to them, and hold that this was not a more 
difference in value to bo compensated for under tho allowance 
clause, but an essential difference in tho species, so that the 
contract was for one thing, and tho article tendered another. 
And this judgment was affirmed by Martin, B., Blackburn, 
J,, Channell & Piggott, B.B., and Shoe, J., in tho Exchequer 
Chamber («). 

In SmUh v. Hughes (&), in 1871, tho plaintiff offered to 
sell to the defendant 1C qrs. of A)ats, showing him a sample 
of them. There was a conflict of evidence as to what had 
taken place at the sale, the defendant saying that the plaintiff 
had offered old oats, tho plaintiff denying that the word 
“ old ” had been used. The plaintiff delivered the oats, and 
when the defendant discovered they wore now, he requested 
the plaintiff to take them back again, which he declined to 
do. Tho plaintiff’ then brought this action for the price. 
There were two questions to bo decided in this case; the 
first was whether tho word “ old ” had been used, for if so it 
was a condition precedent to the vendee’s obligation to 
receive tho oats, that they should be old; and tho second 
question was whether there was any contract at all. On this 
point the ease has aheady been noticed. 

In HeilkM v. Hickson (e), in 1872, there was a sale by 
sample,—^tho sample itself containing a hidden defect. Tho 


(ft) At^imr V. Oasella, L. E. 2 0. P. 431 and 077 ; 36 L. J. 0. ?. 124 nnd 263. 
(6) Smith V. Hughes, L. E. 6 Q. E.'*697 ; 40 L. J. Q. B. 221. 

(c) Hdlhutt V. Hichon, 7 0. P. 438 ; 41 L. J. C. P. 228. 
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plaiatifEs in London had contracted to purchase 30,000 pairs 
of shoes equal to sample from the defendants in Northampton 
for the use of the French army. The defendants delivered 
parcels of shoes at Fanning’s Wharf in London, and on cutting 
some of them open, it \?as found that some contained paper 
in the solos. The defendants then woto a letter to the 
plaintiff, agreeing to take back those shoes which should be 
rejected in eonsequcnco of their containing paper. The 
defendants then delivered other parcels, making in all 12,825 
pairs, which wore inspected by the j»laintiffs and paid for, and 
12,225 of these were then sent over to Lille, where they were 
rejected by the French Government, as they wore found to 
contain paper fillings in the soles. The plaintiffs then 
declined to receive any more shoes, and requested the de¬ 
fendants to take the shoes abeady dobvered and to return the 
purchase-money. The defendants offered to take back aU 
those which contained paper, but this could only be ascer¬ 
tained by cxittiug them open. The sample shoo was cut 
open, and it was found to, contain paper in the sole. At 
the trial the jiuy found that both the shoes debvered, and 
those ready for delivery, were not equal to sample, and that 
the defects could not have been discovered by any inspection 
which ought reasonably to have been made by the plaintiffs. 
The defendants contended that the plaintiffs had accepted the 
shoes, and could not now rotmii them, and that the plaintiffs’ 
remedy was damages for breach of warranty. But the Court, 
consisting of Bovill, C.J., Bylcs and Brett, JJ., held that the 
j)laintiffs wore entitled to recover the loss of profit on the 
whole 30,000 pairs which would have accrued to them if the 
shoes had been accepted by the French GoAmmment, as well 
as the price already paid to the defendants, and that the 
plaintiffs were entitled to throw back on the defendants’ 
hands, the whole of the shoos at Lille as well as those which 
had been delivered at Fonning’s Wharf and not forwarded to 
Lille. Eeferring to the alleged acceptance of the shoes by 
the plaintiffs after the inspection in London, Brett, J., said: 
“ The defect, though known to the defendants’ servants, was 
“ a secret defect, not discoverable by any reasonable exercise 
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“ of caxe or skill on an inspection in London. By the 
“ necessary inefScacy of tko inspection in London—an in- 
“ efficacy caused by tliis kind of faidt, viz., a secret defect of 
“ manufacture wMok the defendants’ servants committed— 
“ tbe apparent inspection in London could be of no more 
“ practical efEcct than no inspection at all ... . tbe real 
“ inspection at Lille being by tbe acts of tbe defendants’ 
“ servants tbe first possibly effective inspection, it seems to 
“ me that such inspection was, by tbe acts of tbe persons for 
“ whose acts tbe defendants wore responsible, substituted for 
“ tbe first inspection stipulated for by tbe contract ” (a). 


J.S QmntUij. 

In Waddington v. Oliver (5), in 1805, tbe plaintiff agreed 
to sell the defendant 100 bags of bops, to bo delivered on or 
before tbe 1st of January, as might be agreeable to tbe 
plaintiff. Ho delivered twelve bags on the 12tb of December, 
and demanded payment, and waS refused, and commenced bis 
action on the following day. The Couil upheld the nonsiut, 
being of opinion that be could not demand the price until 
bo bad delivered tbe whole. 

In CrosH V. Eglin{c), in 1831, the contract was for 300 qrs. 
of rye “more or loss.” The vendor tendered 345 qrs., and 
tbe Court held that was more than was meant by “ more or 
less.” 

In Cunliffe v. Uarrmn {d\ in 1851, the defendants, wine 
merchants at Livcx’pool, bad ordered ten hogsheads of claret 
from tbe plaintiff, a wine merchant at Bordeaux. Tbe 
plaintiff sent fifteen hogsheads, and the defendants then wrote 
that they bad ordered ten and would take that number only, 
provided they proved satisfactory. They subsequently tasted 
the claret and disapproved of it, and after some months’ 


(ft) For a sale of goods “-witli all faults,” ^ee v. Rolls, 4 Ap. Ca. 13. 
(&) Waddington v. Oliver^ 2 B. & P., N. E. 61. ^ 

(c) Grosh V. BgUn, 2 B. & Acl. 10^ 

(d) Gmliffe v. Earrison^ 6 Ex. 903; 20 L. J. Ex. 325. 
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delay gave notice to the plainti;^ ttat tlioy would not accept 
any of tlio wine. Tlio Court on the motion ordered a nonsuit 
to be entered, Parke, B., saying,. “ If ten only bad been 
“ delivered, and they (tbe defendants) bad forborne to take 
“ any objection for three or four months, tbat would bave 
“ been sufficient evidence tbat they approved of tbe quality 
“ of tbe wine. * But tbe delivery of fifteen bogsboads, 
“ under a contract to deliver ten, is no performance of tbat 
“ contract, for tbe person to whom tboy are sent cannot tell 
“ wbieb are tbe ton tbat are to be bis * * * Tbe delivery of 
“ more than ten is a proposal for a new contract.” 

In tbe note tbcrc arc several cases similar to Gmliffe v. 
Hanison (a). 

In Moore v. Gamplell (b), in 1854, tbe defendant bad con¬ 
tracted to sell to tbe plaintiff 100 tons of bemp, part of 
wbieb was to arrive by tbe ‘ George Green.’ Tbe bemp was 
warehoused, and delivery orders were signed by tbe ware¬ 
housemen for “ about ” fifty-two tons. The plaintiff refused 
to take tbe dobvoiy orders in tbat form. The defendant 
resold the bemp. The Court Tiold tbat evidence to show that 
tbe usage among brokers was to give delivery orders in this 
form should bave been admitted (c). 

In Boiirney, Beijmouv {d\ in 1856, the defendant contracted 
to sell to the plaintiff “ about 500 tons of nitrate of soda.” Tbe 
contract contained this clause, “It is understood tbat tbe 


(а) Ciinliffu y. llarnboii, 6 E\. JJOo ; 20 L. J. Ex. 325; Mart v. Milh^ in 1846, 

15 M; & 85 ; 15 L. J. Ex. 200 ; Tdcharchon v. Bunn, in 1841, 2 Q. 13. 218 ; 

IhwR V. Flpkhtr, in 1837, 3 M. & W. 146 ; Oandale v. Wdkcnll, in 1829, 9 B. & 
C. 386 ; Bijlands v. K'leitoncui, 19 C. B. E". S. 351. 

(б) Mooic V. (kimphdl, 10 Ex. 323 ; 23 L. J. Ex. 310. 

(c) [In Gwillm v. Duuid, 2 i \ M. & E. 61, the word ^Say ” '\vd& coiLstruecI 
‘‘ which we estimate at.’^ 

Ill Lceming v. SnaitJi, in 1851,16 (J. B. 275 : 20 L. J. Q. B. 164 ; the words 
say not less than ” were held to he not meie words of expectation showing what 
the parties supposed the (quantity would prove to he, hut amounted to a contract 
to deliver at least that quantity. In McConnell v. Mnqdiy, in 1873, L. R. 5 P. C. 
203, the words say about ” were held to be words indicating that the amount was 
expected to be, not warranted to be, a certain amount. In Morris v. Lemson, in 
1876, 1 C(|P. I). 155 ; 45 L. J. C. P. 409, “ say about 1,100 tons” were held not to 
be words of expectation, but a contract to deliver that amount.] 

{d) Bourne v. t^eymour, 16 C. B. 337 ; 24 L. S'. C. P. 202. 
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“ above nitrate of soda is to form the full and complete cargo 
“ of tlie ‘ Jolm Phillips,’ 345 tons register,” and a clause that 
if the ‘John Phillips’ could not he made avahahlo from any 
cause, then the defendant was to deliver “ another cargo or 
cargoes of about equal quantity.” The defendant delivered a 
full cargo by the ‘ John Phillips,’ but it fell considerably 
short of 500 tons. The Court held that the plaintiff was 
entitled to recover, for that this was an absolute contract to 
deliver 500 tons, and was not conditional on the vessel named 
holding that quantity (a). 

In Gorissen v. Perrin {l\ in 1857, the defendant tendered 
bales of gambier which were only of about one third of the 
weight of what were known m the market as bales. 

In Hoare v. Rennie [c), in 1859, which was an action 
for .not accepting, the plaintifls contracted in April to 
deliver to the defendants G67 tons of Swedish iron to 
be shipped from Sweden in about equal quantities in 
each of the months of June, July, August, and Sep¬ 
tember. In the month of June the plaintiffs shipped only 
about 21 tons. The defendants* declined to accept the 21 
tons, and refused to receive the residue of the iron. The 
defendants demurred, and in delivering judgment for them. 
Pollock, C. B., said, “The only question wo have to deal with 
“ is whether, on a contract like this, if the sellers at the 
“ outset send a less quantity than they are bound to send, so 
“as to begin with a breach, they can compel the purchasers 
“ to accept and pay for the sending of which was a broach 
“ and not a performance of the agreement,” * * and after 

referring to what might possibly have been the case if the 
defendants had received a portion and then refused the 
remainder, continued, “ Where parties have made an agree- 
“ mont for themselves, the Courts ought not to make another 
“ for them. Here they say that one-fourth shall be shipped 
“ in each month, and we cannot say that they meant to 


(a) See also Morris v. Levi&on, 1 G. P. D. 155 ; 45 L. J. C. P. 409. 

(b) Gorissen v. Perrin^ 2 C. B. N. S. 681; 27 L. J. 0. P. 29, 

(c) Roare v. Rennie^ 5 H. & N. 19 ; 29 L. J. Ex. 73. 
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“ accept any other quantity. * At the outset the plaintiffs 
“ failed to tender the quantity according to the contract; 
“ they tendered a much less quantity. The defendants had 
“ a right to say that this was no performance of the con- 
“ tract; and they were no more hound to accept the short 
“ quantity than if a siuglo delivery had been contracted 
“ for.” Watson and Channcll, BB., were of the same opinion. 
It is very doubtful, however, whether this can bo considered 
good law now, notwithstanding the remarks of Bramwell, L. J., 
in delivering his judgment in Honclc v, Muller (a), where he 
said it had been supposed that Iloare v. Rennie (5) had been 
ovoiTuled by Simpson v. Crippin (c), but that it was not so. 

In the case of Tammeo v. Luem (d), in 1859, the defen¬ 
dants were brokers del credere, and contracted for their 
principal. Dart, to purchase from the plaintiff a cargo of 
“ about 2,000 qrs., say from 1,800 to 2,200 qrs. ” of wheat, 
“ sellers guarantee deKvery of invoice weight; buyers to 
pay for any excess of weight, unless it be the result of 
sea damage or heating,” payment cash in exchange for the 
usual shipping documents. The bill of lading was for 2215 
qrs., and Dart refused to accept it. The invoice was for an 
amount not exceeding 2,200 qrs. The declaration stated 
that the plaintiffs were ready to deliver the shipping docu¬ 
ments in exchange for the invoice price, so that the defen¬ 
dants were not to be charged more than they had contracted 
to pay. Tlie Coui’t held that if there had actually been 
2,215 qrs. on board, Daif would have been jtisti&ed in re¬ 
fusing to accept, and so if the usual shipping documents 
represented the cargo to bo more than 2,200 qrs., Dart 
might refuse to accept, and could not be made liable by 
proof that in fact the cargo was not more than 2,200 qrs. 
The words of the contract, “Buyers to pay for any excess of 
weight,” most probably refciTcd to any actual excess over 


(rt) Honclc V. Muller^ 7 Q. E. D. 100 ; 50 L. J. Q. B. 529. 

(h) Hoarc v. Iteyinie, 5 H. & N. 19 ; 29 L, J. Ex. 73. 

(c) Simpson v. Gripping L. E, 8 B. 14; 42 L. J. Q. B. 28. 
(tZ) Tarnmeo v, Liiclts^ 1 E. & E. 681; 28 L, J. Q. B. 150. 
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tho invoice "weiglit, and arc •consistent with, the rest of the 
contract, that tho quantity was not to exceed 2,000 qrs. 

In a second case of Tamvaco v. Lucas (a), in 1859, tho 
contract was tho same as in the first case. The shippiug 
documents showed on tho face of them, a quantity within 
the prescrihed limits, but the amotmt actually shipped was 
below, and it was held that tho purchaser was not bound 
to accept. 

In Simpson v. Crppin [b), iu 1872, tho purchasers brought 
an action for damages against tho vendors for not dclivoriug 
coal. The contract, dated 10th Juno, was to purchase about 
G,000 to 8,000 tons of coal, delivery to commence on 1st July 
in about equal monthly instalments over the next twelve 
months, into the purchaser’s wagons at tho vendor’s collieries. 
On the 8th July tho defendants complained that no wagons 
had been sent; this was followed by fmthor complaiats, and 
eventually only 158 tons wore taken duiing that month. 
On the 1st of August the defendants wrote to cancel the 
contract, saying that their sole, inducement to contract was 
the regular and punctual withdrawal by tho plaintiffs of tho 
stipulated quantity durmg tho summer months. Blackbrnm 
and Lush, JJ., held that the defendants were not entitled to 
cancel tho contract; Mcllor, J., was of the opposite opinion, 
holding that the case was governed by Hoare v. jtennie (c). 

Those cases of conditions jmecedent as to quantity may be 
contrasted with tho case of Covas v. Bingham[d), where tho 
contract was to buy a specific cai'go believed to consist of a 
certain amount, whatever the amount might turn out to be 
in fact. And ■with tho case of Johnston v. Kershato (e) and that 
class of cases, in which the defendant was held bound to accept 
a different quantity to that mentioned in the contract, on the 
ground that the plaintiff was the purchaser’s agent, and in 


{a) Tamvaco v. L^ms, 1 E. & E. 592 ; 28 L. J. Q, B. 301. 
(h) Siwpson v. Ciijjpin, L. E. 8 Q. B. 14 ; 42 L. J. Q. B. 28. 
(c) Hoare v. Emnie, 5 11. & N, 19 ; 29 L. J. Ex. 73. 

{d) Covas V. Bingliani, 2^. & B. 836; 23 L. J. Q. B. 26. 

(e) Johnston v. Kershaw^ L. B. 2 Ex. 82 ; 36 L. J.'^Ex. 44. 
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consigning a different quantity Vas acting within the scope of 
his instructions. 

In Johnston t. Kershaw (a), in 1§67, there was an order 
from a Liverpool merchant to merchants at Pomamhneo to 
purchase 100 halos of cotton and to ship them to Liverpool. 
The plaintiff purchased and shipped 94 bales only, and 
recovered their price. The Court treated the case, and no 
doubt correctly, as one of instructions from a principal to an 
agent. Channcll, B., said, “ I am of opinion that this order 
“ must not be taken as an order to buy 100 specific bales of 
“ cotton at one time, but that the plaintiff by purchasing 94 
“ bales has executed it with due and reasonable diligence.” 

Ireland v. Livingstone {h) was also an action for not accept¬ 
ing. The case was first heard in the Queen’s Bench in 1866, 
where the plaintiff obtained judgment, which was reversed 
in the Exchequer Chamber in 1870; and the Exchequer 
Chamber was reversed in the House of Lords in 1872. The 
defendant, who was a merchant in Liverpool, had given an 
order for sugar to the plaintiffs, who wore commission mer¬ 
chants in the Mauiitius, in the following terms: “My 
“ opinion is, that should the beet crop prove less than usual, 
“ there may be a good chance of something being made by 
“ importing cane sugar at about the limit I am going to give 
“ you as a maximmn, say, 26s. 9(7. for Hos. 10 and 12, and 
“ you may ship me 500 tons, to cover cost, freight, and in- 
“ sinance; 50 tons more or less of no moment, if it enables 
“ you to get a suitable vessel; you will please to provide 
“ insurance, and draw on me for the cost thereof as custo- 
“ mary, attaching documents, and I engage to give same due 
“ protection on presentation. I should prefer the option of 
“ sending vessel to London, Liverpool, or the Clyde; but i£ 
“ that is not compassablc, you may ship to cither Liverpool 
“ or London.” When the plaintiffs received this letter prices 
and freights were above the limits mentioned by the dofon- 


(а) Johnston v. Ke^ilmu, L. R. 2 E\ 82 ; 36 L. J. E\. 44. 

(б) Ireland v. Liv^nrjidme, L. R. 2 Q. B. 99*; L. B. 6 Q. B. 616 ; 5 E. & I. Ap. 
395 ; 36 L. J. Q. B. 00 ; 39 L. J. Q. B. 282 ; 41 L. J. Q. B. 201. 
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danfc, but subsequently (viz., on 22 or 23 Sept.), prices having 
fallen, the plaintiffs purchased from several brokers 14 distinct 
lots of sugar, amounting to 393 tons, and consigned them to 
the defendant by a ship having on board a large quantity of 
sugar for other consignees. The plaintife continued to watch 
the market in the Mauritius, intending to complete the pur¬ 
chase of the full 500 tons, but before they were able to pur¬ 
chase any more, the defendant countermanded the order; and 
on the 393 tons arriving in England, refused to accept them 
on the grounds that he had contracted to purchase 500 tons, 
50 tons more or less, and was entitled to refuse 393, and 
relying on Kreuger v. BlaneJc (a), that the contract Avas for 
the purchase of a cargo of 500 tons, to bo consigned in a 
ship which was to call for orders, whereas the plaintiffs had 
not sent a cargo nor in such a ship. The plamtifis sold the 
sugar and brought this action for the difference. They con¬ 
tended that this was in fact a contract between principal and 
agent, and thaf; they had a right to say, “ we have been buy- 
“ ing rmda’ your authority 393^tons, and have appropriated 
“ them to you, and Avould have completed the order if you 
“ had not stopped us; ” or, as Shoe, J., put it, “ it was an 
“ order to purchase up to 500 tons ” (5); and the House of 
Lords sustained this view. Lord Blackburn said (e), “ My 
“ opinion is, that when the order was accepted by the plain- 
“ tiffs there was a contract of agency by which the plaintiffs 
“ undertook to use reasonable skill and diligence to procure 
“ the goods ordered at or below the Umit given, to be fol- 
“ lowed up by a transfer of the property at the actual cost, 
“ with the addition of the commission; but that this super- 
“ added sale is not hi any way inconsistent with the contract 
“ of agency existiug between the parties, by virtue of which 
“ the plaintiffs were under the obligation to make reasonable 
“ exertions to procure the goods ordered as much below the 
“ limit as they could ” (d). This case may be contrasted 


(а) Kreuger v. Blanch, L. E. 5 Ex. 179 ; 09 L. J. Ex. 160. 

(б) L. E. 2 Q. B. 107. 

(c) L. E. 5 E. & I. Ap. 409 ; 41 IS J. Q. B. 205. 

(d) [In delivering judgment in this case, Lord Fdachbum showed, with great 
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witli Ez parte White, in re N^ill{a), whore the contention 
was that a consignee was an agent, when in fact he was a 
principal. 

In Reuter v. 8ala(h\ in 1879, the action was to recover 
damages for the non-aecoptanoc of 25 tons (more or less) of 
Penang pepper, October November shipment from Penang 
to London. The name of the vessel, marks, and full parti¬ 
culars to be declared to the buyer within 60 days from date 
of bill of lading. On the 19th of January the plaintiffs 
declared 25 tons, of which 20 only wore of November ship¬ 
ment, and the defendants docliaed to accept, on the ground 
that it was not the full quantity of November shipment. 
Subsequently, on the 5th of Eebruary, the plaintiffs again 
declared the 20 tons, together with 5 more tons, all of No¬ 
vember shipment, but as to these 5 tons the tender was more 
than GO days from the date of the bill of lading, and the 
defendants again refused to take the pepper. The question 
was, whether the plaintiffs could maintain .the action in 
respect of the 20 tons. Loiff Coleridge, C.J., who tried the 
case without a jury, directed judgment to bo entered for the 
defendant. On appeal, Thesiger and Cotton, L.JJ., were of 
opinion they could not; Thesiger, L.J., saying, “ The subject 
“ of the contract is the sale of a specific quantity of a given 
“ article, with a margin for a moderate excess in or diminu- 
“ tion of that quantity under the words ‘about’ and ‘ more 
“ or less.’ The rule applicable to such a contract, if it 
“ wore not qualified by other provisions, would be that, 
“ subject to the moderate margin, the sellers cannot call 
“ upon the buyers to accept any greater or less quantity of 
“ the article bargained for than the specified quantity. In 
“ the present case, if the 5 tons shipped or declared too late, 
“ be excluded, the diminution in quantity is clearly beyond 
“ the margin.” Brett, L.J., differed, being of opinion that 
the plaintiffs were entitled to recover in respect of the 20 


clearness, the position of an agent consigning to a principal at a price to cover cost, 
freight, and insurance, 5 E. & I. Ap. 406; 41 L. J. Q. B. 204.] 

(a) Exjparte Whiffy In 9c Nevilly in 1870, 6*Ch. Ap. 397 ; 40 L. J. Bank. 73. 

{h) Reuter v. Baltiy 4 C. P. D. 239 ; 48 L. J. C. P. 492. 
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tons, leaving the defendants to*a cross action in respect of the 
5 tons. 

In the case of EngUJmrt v. Bosanqiiet (a), it was held that, 
on a sale of 2,000 tons of sugar to come in two ships, when 
the sugar by the first ship was not equal to contract, the buyer 
was not bomid to take the other. 

In Kreugev v. Blanclc (b), in 1870, the order was for a 
“small cargo,” “in all about GO cubic fathoms,” of lath- 
wood. The plaintiffs shipped 83 fathoms on board the 
‘Seandia’ for Gloucester, where theii* agent unloaded her 
and set apart GO cubic fathoms for the defendant, who de¬ 
clined to accept them, on the ground that ho had conti-aeted 
for a cargo and not for a portion of one. Kelly, C.B., and 
Cleasby, B., dehverod judgment for the defendant; but 
Martin, B., was of opinion that the defendant was not more 
entitled to refuse tlio timber tendered because other timber 
came with it than he would have been if the cargo had con¬ 
sisted in part of sugar or cotton. Blaekbrnm, J., while deli¬ 
vering judgment in Ireland v. Lm)igi>ione(c), cast some doubt 
on this case. 

Bonoivman v. Drag Ion (d), in 1876, was an action for not 
accepting, very similar to Kreuger v. Blanck (e). The plain¬ 
tiffs contracted to seU to the defendant a cargo of from 2,500 
to 3,000 barrels of petroleum. They shipped 3,000 barrels, 
but as this was not a full cargo, they put 300 more barrels 
on board, marking them so that they could bo distinguished 
from the 3,000, and made out separate biUs of lading for the 
two quantities. The Exchequer Court, consisting of Kelly, 
C.B., Cleasby and Amphlett, BB., decided that the defen¬ 
dant was not bound to accept, and their judgment was affirmed 
in the Court of Appeal by Cockbmm, C.J., James and Hel¬ 
lish, L.JJ., and Baggallay, J.A.; Hellish, L.J., said, “ We 
“ think that effect must be given to the term ‘ cargo,’ as dis- 

(a) EnqUliart v. Bosanqiiet^ not reported, Tbut mentioned Ly Bramwell, L. J., in 
Eondk V. ilfwKer, *7 Q. B. 33. 100 ; 50 L. J. Q. B. 529. 

(b) Kreuger v. Blanch, L. E. 5 Ex. 179; 39 L. J. Ex. ICO. 

(c) Ireland v. Livingstone, 5 E. & I. App. 410 ; 41 L. J. Q. B, 206, 

(d) Borrowman v. Drayton, 2 Ex, x). 15 ; 47 L. J. Ex. 273. 

(e) Kreuger v. Blanch, L. E. 5 Ex. 179; 39 L. J, Ex. 160. 
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“ tinguislied from tlie spocifidd quantity, as, if tlie parties 
“ liad intended othermse, it would liave been enough to 
“ specify the quantity without introducing the term ‘ cargo ’ 
“ at all ” (a). 


As to Time. 

In Alweyn v. Prior (h), at Msi Prius, in 1820, the con¬ 
tract was for the sale of “ all the GralHpoli oil on board the 
“ ‘Thomas’ * * * on arrival in G-reat Britain: to bo deli- 
“ vered with all convenient speed, but not to exceed the 30th 
“ day of Juno next, &c.” The vessel did not arrive till the 
4th of July. The oil was tendered, but the purchaser 
refused to accept it; and Abbott, CJ., held that he was 
justified. 

In Busk V. Spence (c), at Msi Prius, in 1815, the contract 
for the sale of flax stated that “ the flax shall be despatched 
“ from St. Petersbmgh not later than the 31st July * * * 
“ and as soon as he (the seller) knows the name of the vessel 
“ in which the flax will bo shipped, he is to mention it to 
“ the buyer.” The flax was brought from St. Petorsburgh 
in lighters and put on board before the end of July, but the 
ship did not sail until the 4th of September. The seller 
received the advice on the 12th of September in London, but 
did not communicate it to the defendant at Hull until the 
20th. The defendant declined to accept the flax. Gibbs, 
C. J., was of opirdon that the flax had been despatched in due 
time, but that the stipulation as to mentioning the name 
was a condition precedent, and that it had not been complied 
with (d). 

In Barher v. Taylor (e), in 1839, the contract was for 160 


{a) Guthherf v. Gumimnqj in 1855, 10 Ex. 809 ; 11 Ex. 405 ; 24 L. J. Ex. 198; 
24 L, J. Ex, 310. 

(b) Akveijn v. Fnor, Ily. M. 40G. 

(c) Bu^l V. Spence, 4 Comp. 329. 

(d) See Ch'aves v. Legg, post, p. 227, 9 Ex. 709 ; 2 H. & N. 210 ; 26 L. J. Ex. 
316 ; and Renter v, Seda, ante, p. 222, 4 C. P^D. 239 ; 48 L. J. C. P. 492. 

(e) Barber v. Tmjtor, 5 M. & W. 527. 
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bales of cotton payment being «proviclo(l for in these terms, 
“ Upon * * * forwarding a bill of lading, I "will accept yonr 
draft at sixty days sight* after the receipt of the bill of 
lading.” The cotton was put on board the ‘ Eomnlns,’ and 
the bill of lading was sent by the same ship, which arrived 
on the 21st of April. On the 24th, the plaintiff told the 
defendant that Messrs. Wilson had the bill of lading in 
their possession, and would not give it up unless the defen¬ 
dant got a banker’s guarantee of his acceptance, or paid cash, 
or pledged the cotton with a broker to secure payment. The 
defendant declined these terms, and on the 25th ho offered 
to accept the draft if the bill of lading were handed to him. 
It was not handed to him, and he declared the contract was 
at an end. On the 3rd of May the plaintiff tendered the bill 
of lading with the ebaft, but the defendant refused to receh'e 
it or to accept the draft, on the gi'ound that it had not been 
tendered within a reasonable time after delivery. Parke, B,, 
pointed out that it might be material to the purchaser to have 
it delivered as soon as possible after its arrival, so that ho 
might go into the market and sell, and the Court held that 
he was not obliged to receive it after the delay (it). 

In Startup v. Macdmiald (h), in 1843, the contract was to 
sell and deliver 10 tons of oil “within the last 14 days of 
March; ” the plaintiff' tendered it at half-past eight on the 
evening of the last day of March. It was found that the 
tender had been made in time to give the defendant full 
opportimity to weigh, examine, and receive the oil, but the 
defendant who was present declined to receive it on the 
gromid that the tender was made at an unreasonable time, 
and it was hold by Eolfe, Glmmey, Alderson, and Parke, BB., 
and Williamson and Patteson, JJ., that the tender had been 
made in time. Lord Denman, C.J., dissenting. AU the 
authorities were considered in this case. Parke, B., in his 
judgment(c) saying, “Where a thing is to be done an>jwl/ere, 


(а) [Parol evidence may lie given to show what is a reasonahle time, v. 
Thom^soiiy in 18f38, 3 M. & W. 446.] 

(б) Startup v. Macdonahl, (5 M. & Gi 593 ; 12 L. J. Ex. 47T. 

(c) 6 M. & G. 625 ; 12 L. J. Ex. 483. 
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a tondor a eonvouicat tiiac* before laidaigbt is sufficient; 
“ where the thing is to he done at a particular place, and 
where the law implies a duty on the party to whom the 
“ thing is to bo done to attend, that attendance is to bo by 
“ daylight, and a convenient time before simset.” 

In Dunraa v. TopJmm («), in 1840, the defendant had on 
the 10 th of Eehruary offered to take certain hnseed cakes if 
put on hoard “ directly.” The plaintiff accepted the offer on 
the 22nd, saying he would ship them “to-morrow,” and 
shipped them on the 2Gth. The defendant declined to accept. 
The plaintiff, in his declaration, set out the contract wrongly, 
hut CressweU, J., intimated that if he had stated it correctly, 
the verdict would have been against him (h). 

In Sparfali v. Beuetle (c), in 1850, the contract was for 
goats’ wool, “ to ho paid for by cash in one month.” Two 
days after the contract, when the defendants demanded the 
wool, the plaintiffs refused to deliver it unless paid for. The 
defendants declined to pay then, and refused to take the wool 
after the expiration of a month. The Court was of opinion 
that the purchasers were entitled to call for the delivery of 
the goods at any reasonable time within the month, without 
tendering the price. 

In Etmmbon v. Wood (d), in 1851, the contract was to 
deliver cable bars forthwith, payment in cash in fourteen 
days from the date of the contract. The Comt was of 
opinion that the contract was to deliver within the fourteen 
dayh, and that delivery was a condition precedent to the 
right to sue. 

And a eontract to supiily goods “ as soon as possible ” 
means no more than within a reasonable time, regard being 
had to the vendor’s facilities and extent of business, and to 
the contracts ho already had in hand (e). 

(a) Duncan v Topham, 8 C. B 226 ; 18 L J. C P. 310. 

(h) [For the iiieanmg of the woicK “immediately’’ and “forthwith,” see Toms 
V. JV%hon, 111 18G2, 4 B. d. S. 442 ; 32 L. J. Q. B. 382 ; and Roberts v. Brett j in 
1865, 11 H L. R. 337 ; 34 L. J. 0. P. 337 ] 

(r) Spaitali v. Benech, 10 C. B. 212 ; 19 L. J. C. P. 293. 

(d) Bfauntou v. Wood, 16 Q. B. 638 ; 15 Jiir. 1123. 

(') Pet Cre^^wdl, J., in Attwood v. Emay, in 1856, 1 (\ B. N. S. 115 ; 26 

L. J, C. P. 73, See also Hydmnhr Enyineerinii Go, v. McEaffie, 4 Q. B. D, 670, 
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Gravest r, Lfifif/ (//), in IHol, |M'as aii iwtiou for not accepting 
>’K)0 bales of -wool M’bieli were to be sliippecl from Odessa, 
and tbe names of the vessels to bo declared as soon as the 
wools were shipped. The defendant pk'aded that the names 
had not been declai’ed, and it was held on dc'inurrer that this 
was a condition precedent which had not been performed. 
This case was again heard (6) in 185G, Avhen it was proA'ed 
that both the plaintiff and the defendant employed the same 
brokers, and that the plaintiff had given notice to the brokers 
as soon as the wool was shipped, bnt that the brokers had not 
given notice to the defendants until some time afterwards. 
The Court held that the notice Avhieh Avas admitted to haAm 
been given according to custom Avas sufficient. This judg¬ 
ment was affirmed in the Exohe,q[uer Chamber (c). 

In Coddiitgion v. Palpologo{(l\ in 1867, the plaintiffs con¬ 
tracted to sell to the defendants 900 pieces of cloth, “deliA^er- 
ing on April 17; complete 8 May.” They delivered no 
goods on the 17th, and the next day the defendants Avrote 
saying they rescinded the contract. The plaintiffs declined 
to allow it to be rescinded, and tendered the AA'hole of the 900 
pieces before the 8th of May. Tire Court was equally divided, 
Kelly, C.B., and Piggott, B., holding that the seller w'as not 
bound to deliver any poidion of the goods on the 17th; 
Martin and BraiUAvell, BB., holding that he Aims bound. 

Alexander v. Vandersee (e), in 1872, Avas another action for 
not accepting a large quantity of Danubian maize Avhich the 
plaintiff had contracted to sell to the defendant ‘‘ for ship¬ 
ment in Jxme and (or) July.” Two cargoes were tendered, 
for Avhich the bills of lading were dated respectively the 4th 
and 6th of June. It appeared that the loading of the two 
eargot's began one on the 12th and the other on the 16th of 
May, and aatvc completed on the 4th and (ith of June, more 


(a) Grave'i v. Legg, 9 Ex. *709 ; 23 L. J. E\. 228. Tlu^ two repoits diiTer as tu 
who delivered judgiaeilt. 

(/>) GVaiw V. Leijff, 11 Ex. 642. 

(c) Graves v, Leffif, 2 H. & N. 210; 26 L. J. E\. 316. 

(d) CodcUngton v. Paleohifo, L. E. A Ex. 193 ; 36 L. J. E\. 73. 

(e) AUmnder v» V(uuleiv(ie^ L. E, 7 C. P, 530, 
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ti l fin lialf of oacli cargo having been put on board in May. 
The jury found that these vero June shipments. Martin, B., 
Blackburn, Mollor, and Lush, JJ.,'thought that the question 
whether or not they vrere Juno shipments had been properly 
left to the jury, and that the dofendtmt -was not justified in 
rejecting the maize. Ivolly, O.B., doubted whetheu it u'as 
for the jury to say what was meant by June shipments («). 

In the ease of Brandt x. Latorence (b), in 1876, the plaintiff 
had entered into two distinct and separate contracts in J anuary, 
by each of which ho conti’aetcd to sell to the defendant 4600 
qrs. of oats, 10 per cent, more or less, “ shipment by steamer 
or steamers” duriag a time agreed upon. The plaintiff 
shipped 5650 qrs. on board the ‘ Winstead,’ and tendered 
them to the defendant, as to ^511 in fulfilment of the first 
contract and as to 1139 in part fulfilment of the second, and 
the defendant refused to accept them on the ground that the 
shipment had not been made within the time agreed upon. 
Subsequently the plaiatiff shipped the remaining quantity of 
oats on board the ‘ Oxford.’ These also the defendant de- 

C 

dined to accept on the same grounds. The jury foimd that 
the shipment by the ‘ Winstead ’ had been made in time, but 
that by the ' Oxford ’ was too late. Lord Coleridge, C.J., 
held that the defendant was bound to accept the whole of the 
oats by the ‘ W^’instead.’ A new trial was refused by Black¬ 
burn and Quain, JJ., and they were afiimed by Mellish, 
James, and Baggallay, L.JJ. Mellish, L.J., in the course of 
the argument, said, “ I think the legal inference is, that it 
“ was iatended that the shipment should be made in different 
“ parcels, and that the purchaser was bound to accept them 
“ as they came if they were in time, he Avas not entitled to 
“ wait in order to see whether the Avhole Avas in time.” This 
ease was referred to by Thesiger, L.J., in his judgment in 
lleuter x. Sola (e), AA^hcre he said, speaking of the refusal to 
take all the oats on the ^Winstead,’ ‘‘At the time of this 


{(t) A ^hfortli y. Updfonl, L. E. 9 C. P. 20. 

{h) Bntndt v. Lawrence, 1 Q. B. D.«344 ; 46 L. J. Q. B. 237. 
{() Unite* V, Seda, 4 C. P. D. 245 ; 48 L. J, C. P, 497^ 
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‘‘ refusal the sellers -were acting in strict accordance with 
“ their contract, and there was nothing to indicate that the 

contract would not ho* pcii’oruicd hy them in its on- 
“ tii'oty.” 

In the ease of Bo?oes v. Skancl («), in the House of Lords 
in 1877, the appellant, the purchaser, in Marcli had agreed 
to purchase rice from Shand by a contract in the following 
terms :—“ To bo shipped at Madras or Coast * * * during 
the months of March April, 1874, about 300 tons, per 
‘ Eajah of Cochin.’ ” There was also a further contract for 
300 tons dated the 24th of March in the same words. The 
GOO tons filled 8200 bags, and bills of lading were signed for 
them as follows : for 1780 bags, bill signed 28rd February ; 
for 1780 bags, bill signed 24th February; for 3500 bags, bill 
signed 28th February; and for the remaining 1080 bags, bill 
signed 3rd March, lint of these 1080 bags it turned out that 
all but 50 were put on board on the 28th of February, and 
those 50 on the 3rd of March. The defendants declined to 
accept any of the rice, on the gi'omid that it was not shipped 
during the months of March April, and the House of 
Lords held that they were entitled to do so. On the motion 
to enter judgment for the defendants, Blackburn, J., said, 
“ That if the loading of all four parcels had commoncod in 
“ February, and been completed and bills of lading signed in 
“ March, the case would haye been identical with AlexanJer 
“ y. Vandersee [h), and then it would haye been a question 
“ for the jiuy whether this was a shipment in March 'J'' 
“ April. But that it was unnecessary to decide that in this 
“ case, because the three earlier parcels were, in eyery sense 
“ of the word, completely shipped in February, and it wms 
“ unnecessary to consider whether the last shipment was ac- 
“ cording to contract, for the defendants, who bargained to 
“ haye 600 tons shipped in March, were not bound to accept 
“ 4 tons shipped in March, and 590 shipped in February.” 


(«) Bowes V. Shmd, 1 Q. B. D. 470; 45 L. J. Q. B. 507 ; 2 Q. B. D. 112 ; 40 
L. J. Q. B. 201 ; 2 App. Oa. 455 ; 46 L. J. Q. B. o6L 
(6) AlminUm' v. 7 C. P. 530, anU^ p» 227. • 



230 


CONDITIONS PRECEDENT. 


[Pt. II. 


Th.is judgment was reversed in tlie Court of Appeal («), but 
restored in the House of Lords (It). 

And in Reuter v. Rala (c), in 18T9, the conti’act was to 
deliver 25 tons of pepper of October *'”1 November ship¬ 
ment, name of vessel aud full particulars to be declared to 
buyer vithin 60 days of the bill of lading. Only 20 tons 
were declared within the GO days, but subsequently 5 more 
tons were declared. It was held that the purchaser was not 
bound to accept. 

The word “ month” moans a lunar mouth in legal matters, 
but in commercial matters it always means a calendar month, 
unless the context shows differently (d). In Acts of Paidia- 
ment it means a calendar month, unless words are added 
showing a limar month to be meant («). And wbere the 
contract is for the sale of goods to be paid for in two months, 
the time must be calculated exclusively of the day on which 
the contract was made, so that the vendee may have two 
entire calendar months in which to make payment (/). 


A.S to Arrioal mid Delivery. 

Unless there arc express terms to the contrary, if the goods 
perish without any fault on the par’t of the vendor, he is re¬ 
lieved from his obligation to deliver (^), and the vendee’s 
obligation still remains birrding on him to pay for the goods 


(fi) i (i. B. D. 112; 4C L ..]. Q. U. 201. 

(h) 2 A])p. C\i. 45o ; 46 L. J. Q. B. 561. 

(c) Itaiter v. tiaLa, 4 i\ P. D. 239 ; 48 L, J. C. P, 429, aaU, p. 222. 

(d) Per Polloclv, (j. B., in Hart Middleton, in 1845, 2 Car. & Kir. 10. 

(e) 13 & 14 Ykt, c. 21, ^ 4. 

(/) P(tirm<iuer, 1838, 3 M. & W. 473. 

{g) For the Lnv en this subject, see the Piiiiciples of Contract, by F. Pollock, 
3rd ed., p. 376—Impossible agieements : And Paradiue v. Jane, Aleyn,26 ; Taijlor 
V. Caldwell, 3 B. & S. 826; 32 L. J. Q. B. 164; Apidehy v. Myers, L. R 1 C. P. 
615 ; 2 C. P. 651 ; 36 L. J. C. P. 331 ; Bailey y. Jh Urnjngny, L. R 4 Q. B. 180 ; 
38 L. J. Q. B. 98 ; AnglO’Bgmdhn Navigation Uo, v. Rennu, L. R 10 C. P. 271 ; 
44 L. J. C. P. 130 ; Howell v. Coiqyland, L. E. 9 Q. B. 462 ; 1 Q. B. 1). 258 ; 43 
L. J. Q. B. 201 ; 46 L. J. Q. B. 147; Hills v, Siiglirne, 15 M. & W. 253 ; Robinson 
V. Davison, \j. R 6 Ex. 269 ; 40 L. J. Ex. 172 ‘y^JacLson v. Union Marine Insurtoice 
Co., 42 L. J. C. P. 284 ; 44 L. J. C. R 27 ; L. H. 8 C. P. 572. 
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if the property in them had pjissed to him at the time when 
they were destroyed. 

In the follo'R'ing eases the question was, whether the anival 
of the goods was a condition precedent. 

In Boyd v. SiffJdn (a), at Nisi Prius in 1809, the sold note 
was in the following terms:—“ Sold for Idr. H. Siffkin to 
Mr. Boyd, about 32 tons more or less of Eiga Ehine hemp, 
on arrival per ‘ Fanny and Almira.’ ” The vessel arrived 
with no hemp on hoard. The purchaser brought this action 
for not delivering. Lord Ellenborough was of opinion that 
the words bought and sold in the notes meant contracted to 
buy and sell, on arrival of the hemp, not of the ship, and 
nonsuited the j)laintifi. 

Idle V. Thornton (h), at Nisi Prius in 1812. The contract 
was for 200 casks of tallow “ on arrival: ” “ if it should not 
arrive on or before the 31st of December next, the bargain to 
bo void. The vessel, with the tallow on board, was wrecked 
oft' Montrose in November; the greater part of the tallow 
was saved, and might have been forwarded to London by the 
31st of December, but the defendants sold it at Leith. Lord 
Ellenborough held that the contract was conditional on the 
aiTival of the tallow in London in the ordinary coiu’se of 
trade, and nonsuited the plaintiffs, the purchasers. 

In Alexcouler x. (dardner (c)^ in 1835, the contract was to 
pay for buttei’ by a bill at two months after the butter was 
landed. The Court held that this term was iRlroducod to fix 
a dat(' for payment, and not to make the landing a condition 
precedent. 

In Locatt v. Ilainilton (d), in 1839, the vendor was sued for 
damages for not delivering 43 tons of oil. The contract was 
for “ 50 tons of palm oil, to arrive pei' ‘ Mansfield.’ In case 
of non-anival, or the vessel’s not having so much in after 
delivery of fonner contracts, this contract to be void.” Part 
of the ‘ Mansfield’s ’ cargo was transshipped to the ‘ Watt,’ 


(a) Boyd y. HiJfJdn, 2 Camp. *326. 

{!)) Idle V. Tlxorntm. 3 Camp. 274. 

{c) AleranderY. yanlner, 1 N. C. 677. 
{d) Loviitt V. Humiltonij 5 M. & W. 639. ♦ 
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and ^rllon the ‘ Maiishold ’ aifiivod, and delivery on former 
(‘ontract;^ had been made, there ■were only 7 tons left for the 
plaintift'. The Coui-t held that the arrival of the oil in the 
‘ Mansfield ’ was u condition precedent, and that the plaintiffs 
wer(‘ not entitled to the oil transshipped on to the ‘Watt.’ 
And fmther, that th(' contract was entire, and the plaintiffs 
were not entitled to the 7 tons which did arrive by the 
‘ llaiihlield.’ 

Johnmu v. Mactlunaid (a), in 1842, was an action against 
the seller for not delivering soda according to the following 
contract:—‘‘ 100 tons of nitrate of soda, at 185. per cwt., to 
arrive ex ‘Daniel (jrant,’ to be taken from the quay.” The 
‘Daniel Grant’ arrived withorrt any soda on board. The 
plaiirtiffs contended that there was a warrarrty that the goods 
should arrive, ‘Arat,” said Parke, B., “the words ‘to arrive’ 
“ and ‘ on arrival’ meant the same thing, and that the word 
“ ^ to ’ Wfis not the same as ‘ .shall,’ ” aird held that the per¬ 
formance of tlu' contract was conditional on a dorrblo event— 
the arrival of the' vessel, with the cargo on board (/>). 

Irr (foi-n'ssrii Perrin (c), in 1857, the action was for rrot 
delh'critrg 1170 bales of ganrbier stated in the contract to be 
“ rrow orr passage* fr-oiii Singapore, and expected to arrive at 
“ Jj(tudon, viz., per ‘Eavenscraig’ 80d bales, per ‘Lady Agnes 
“ Drtif ’ o(id bales.” Both ships arrived with the specified 
mrruber of packages on b<jard consigned to the defendants, but 
tlu'se packages were only orre-third of the weight of packages 
of garnbic-r kuowrr irr the* trade as bales. There were also on 
board a nmnb('r of bul('s sufficient .to satisfy the contract and 
of frill weight, but rrot (‘onsigrred to the deferrdants. The 
plaintiffs fir.stly dr'cliued to accept the light bales, but subse- 
(|uerrtly did acecqit them, arrd brought this action agairrst the 
sellers on frvo conrrts, fir.st for breach of the warranty that 


{!!) JuliHsoii \. .UuahiiKiM, S) M. & cor ; r2 L. J. Ex. 9!). 

(/») [Fi.i ol “ now . m passage, expected tu aiiive,” xee Om rLsm v.Pe) rin, 

rh.-)7, 2 n. N. ,S. car; 37 L. .1. t’, P. 29 ; and Fisdul \. &ott, in 1854, 15 


m 

('. B.C9.] 

(i) h'oin^Lit 3 e'l Jj. Jf, fcs. 881 


27 L. J. C, P. 39. 
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bales of the description tncslTi in tbo mai'kot as bales ■wore 
on tbeir passage from Singapore, and second for breach, of 
eonti’act to deliyer bales of the description commonly known 
in the markets as bales. The defence was that the dutj' 
to deliver depended on a double contingency, viz., that the 
stipulated number of bales should arrive and should come 
consigned to the defendants. The ease was decided on 
the fest count and in favour of the plaintiff. The Coiu’t 
being of opinion that the statement that the goods ‘were 
“ now on passage from Singapore ” amounted to a positive 
assurance, that the goods were then on their passage ; 
although, if circumstances had subsequently occxuTed where¬ 
by the arrival of the goods had been prevented, the de¬ 
fendants might have been protected by the words “expected 
to arrive.” The second cormt thus became immaterial, but 
Coekburn, O.J., delivering the Judgment of the Court said, 
“ It may well be, that if a man takes upon himself to dispose 
“ of goods expected to arrive by a certain ship, as goods over 
“ which ho has a power of disposal, and the goods afterwards 
“ arrive not consigned to him, ho shall bo precluded from 
“ saying, that, in addition to the contingency of their arrival, 
“ there was implied the further contingency of their coming 
“ consigned to him. Ho has dealt with them as his own, and 
“ cannot be allowed to import into the contract a new condi- 
“ tion, "viz., that the goods on their aixiA'a! shall prove to bo 
“ his.” 

TregcUes v. >Sewcll{a\ in 1802, was an action by the pur¬ 
chaser against the vendor for not delivering a balance of 20 
tons. The contract was for the sale of “ 300 tons Old 
“ Bridge Eads, at 5^. 145. Grf. per ton, delivered at Harburgh, 
“ cost, freight, and insurance; payment by net cash in London, 
“ less freight, upon handing bill of lading and policy of 
“ insurance.” The defendant shipped the 20 tons which re¬ 
mained to bo delivered, on board a vessel bound for Harbtugh, 
and having insured the non handed the bill of lading indorsed 


(a) Tregdkb v. 7 H. & N. 574. 



f'dXDITloX.'' PUKCKDEKT. 


[Pt. II. 


; 2 ; 51 . 


in blank t(if»('th(TAvitb the policy-to the plaintiffs, and received 
payment les?, tVeif>ht. <Jn the A'oyage the vessel met with a 
htonn ami put into a port for repairs, where the iron was 
seized iiiuhT an execution on a bottomry bond. It was con- 
t('nd('d for the plainlifts that this was a contract to deliver 
tlu' iron at llarbnrgh, but the Court held, and was affirmed 
on app('al, that the contract was not to deliver at Harbiu’gh, 
but that the iron was to be sliipped for Harbingh and insm’ed, 
and to be i)aid for at the rate of ~)l. 14.v. M. per ton, which 
was to incliuh' cost, iusiminec' and freight to Harbm’gh. 

In the case of TJn’ <'filciill(i nnd Jliiniiali Htfuin Navigation 
Vo. V. Dc Jfa/fofi (a), in J8(io, there w(Te cross-aetions, in one 
of which the c(»nipany sought to recover damages from De 
3Iattos for not dc'livmiiig coal, and to recover half the price 
j)aid in advance for the coals which he had not delivered in 
consequence of loss at sea, and in the other Dc Mattos sued 
for tlu' uu])aid balance. Tin' company, wi.shing to have coals 
supplied to them at llangoou, enterc'd by letters into a con¬ 
tract vith De ^lattos, of London, to supply them with 1000 
tons of coal, at 'Jt. o-v. at ton, delivered over the ship’s side at 
Eangoon; payment to bo made in ca,sh, one-half on handing 
over the bill of hiding and policy of iiisimanee to cover the 
amount, Ihi' other half on delivery at Eangoon. Do Mattos 
charti'i’cd the ‘ TVhiban ’ and put onboard 3100 tons, on which 
h(' ('ffei'ted an insiiranci' for 1400/., and handed the policy 
and bills of lading to the company. The bill of lading made 
the coals to b(' di'livi'i'ulde to company or assigns. The invoice 
value of till' coals Avas 202-!/. lOv., and the company paid 
De Mattos one-half of tliis sum, \ix., loll/. Ids-, less discoimt. 
Th(' ‘Wuhan’ sailed, and, oAviug to bad weather, a portion of 
the coals had to bi‘ throAvu o\('rboard, and on putting into the 
Mauritius shi' Avas deemed unsoaAA'orthy, and her cargo Avas 
discharged, and 800 tons ot the coalsAA'cre reshipped on board 
the ‘Allred Jmiuont.’ When the 'Alfred Lamont’ anWed 
at Eangoon lu'r captain claimi'd 4ds'. a ton freight, and on the 


(ii I'lihiiHii riiiil Hilt until s7 ((,/( yiiriiiinwn0( '(I. ^ Ih ^ftlfttl■<, .32 L. J. 0. B 3-’-) • 
li. i}. 1!. 2U. ' - • . V. . —. 
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company’s agent refusing to pay it, the coals were sold by 
auction. 

The chief questions were, ■whether the company ■were 
entitled to roeoyer back the sum paid by them to I)e Mattos, 
and whether De Mattos could recover from the company the 
balance, viz., 1311/. I65. of the invoice value of the coals. 

Blackburn, J., in delivering («) his judgment in which 
Mellor, J., concurred, said, “ the case depended on what was 
“ the effect of the contract as regards the property in the 
“ goods and the right to the price, from the time of the hand- 
“ ing over the shipping documents, and paying half of the 
“ invoice value. There is no rule of law to prevent the 
“ parties in cases like the present from making whatever 
“ bargain they please. If they use words in the contract 
“ showing that they intend that the goods shall bo shipped 
“ by the person who is to supply them on the terms that 
“ when shipped they shall bo the consignee’s property and at 
“ his risk, so that the vendor shall bo paid for them whether 
“ delivered at the port of destinp,tion or not, this intention is 
“ effectual. Such is the common case where goods ai’e 
“ ordered to be sent by a carrier to a port of destination. 
“ The vendor’s duty is in such cases at an end when he has 
“ delivered the goods to the caiiTor, and if the goods perish 
“ in the carrier’s hands, the vendor is discharged, and the 
“ purchaser is boimd to pay him the price. Sec Bmilop v. 

Lambeii{l}). If the parties mtend that the vendor shall 
“ not merely deliver the goods but also undertake that they 
“ shall actually be delivered at their dostmation, and express 
“ such intention, this also is effectual. In such a case, if the 
“ goods perish in the hands of the earner, the vendor is not 
“ only not entitled to the piice, but he is liable for whatever 
“ damage may have been sustained by the pui'chaser in con- 
“ sequence of the breach of the vendor’s contract to deliver 
‘‘ at the place of destmation. Sec Dunlop v. LamheH(b). 
“ But the parties may intend an intermediate state of things; 


{<() 32 L. J. q. B.;328. 

Qj) Dunlop V. Ltauhul^ C Cl, Fin. 000. 
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“ ihcy may intend that the voador shall deliver the goods to 
“ tho carrier, and that when ho has clone so he shall have 
"• fulfilled his undertaking, so that *he shall not be liable in 
damages for a broach of contract, if the goods do not reach 
“ their destination, and yet they may intend that the whole 
‘‘ or part of the prtco shall not bo payable unless the goods 
“ do aiTive. They may bargain that the property shall vest 
“ in the pm-chuser as owner as soon as the goods are shipped, 
“ that then they shall bo both sold and delivered, and yet 
“ that the price (in whole or in part) sliall be payable only 
“ on the contingeiiey of the goods arriving, just as they 
“ might, if they pleased, contract that tho price should not 
“ bo payable unless a particular tree fall, but without any 
‘‘ contract on the vendor’s part in the one case to procure the 
“ goods to arrive, or in the other to cause the tree to fall * * * 
“ The parties in tho present case have not, in express toms, 
“ declai’od their int('ntion as to the time when the property 
“ in the coals was to he transfoiTcd from Do Mattes, who was to 
‘‘ s^ipply the coals, to the corQ.pany; and wc arc left to collect 
“ the iut('ution from tlio various stipulations in the contract. 
‘‘ It is clear that the coals ar(‘ to be shipped in this country, 
“ on board a vessel to be engaged by Do Mattos, to be 
“ insured, and the policy of insurance and the bill of lading 
“ and invoice to bo handed over to the eomjjany. As soon 
“ as Dc Mattos, in pursuance of these stipulations, gave tho 
“ company tho policy and bill of lading, he iiTCVocably ap- 
“ propriated to this contract the goods wliich were thus 
“ shippc'd, insured, and put under thf'coiitrol of the company. 
“ After this 1 h‘ could never have been re(purcd, nor would ho 
“ have had the right to ship another cargo for tho company; 
“ so that fi'om that time, that which had originally been an 
‘‘ agrc'cment to supply any coals answering tho description 
“ became an agi-oem('nt i-tiating to those coals only just as 
“ much a^ it the coals had been specified from the first.” * * 

“ As to one-half of tlu' price, the balance', as it is called in 
“ the lettc'i's forming the contract, the intention that it should 
“ only be imid ‘ on com 2 >letion of delivery at Rangoon,’ seems 
“ to me as chWly declared as wcjrds could possibly declare 
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“ it; and consequently, I thi^k, as to that half of the price 
“ no right Tested in De Mattos, unless and until there is a 
“ complete delivery at Etogoon. But, consistently "vrith this, 
“ there might be an intention that there should bo a complete 
“ vesting of the property in the goods in the company, and a 

complete vesting of the right to the half of the j)rico in Do 
“ Mattos; so as in effect to make the goods be at the risk of 
“ the company, though half the price ■was at the risk of Do 
“ Mattos; so that the goods ■were sold and delivered, though 
“ the payment of half the price was contingent on the 
“ delivery. And this, I think, is the true legal construction 
“ of the contract.” Blackburn and Mcllor, JJ., ■^vere of 
opinion that the company wore not entitled to recover back 
any money, and that De Mattos was not entitled to the 
balance of the price; Cockburn, C.J., and Wightman, J., 
being of the opposite opinion. On appeal to the Exchequer 
Chamber, Erie, C.J., Martin, B., Willes, J., Channcll and 
Pigot, BB., came to the same conclusions as Blaekbrnm and 
Mellor, JJ. And Williams, J., concurred in the views of 
Cockburn, C.J., and Wightman, J. On the question whether 
De Mattos had contracted to deliver at all events at Eangoon, 
Blackbmm, J., considered the case identical with that of 
Tregelles v. Setvell (<i). 

In Paynter v. Jioues [h), in 18G7, the agreement was that 
two-thirds of the freight should be paid “ on right delivery 
of the cargo.” Held, that the payment of the fr-cight and 
the delivery of the cargo wore intended to bo conemTont acts. 

Smith V. Myers (e), in, 1870, was an action for damages 
for not delivering 600 tons of nitrate of soda under very 
unusual circumstances. The defendants were merchants at 
Liverpool, and were in pai'tnership with a house at Yal- 
paraiso. On the 15th of July the Valparaiso house, in 
obedience to the defendants’ iustraetions, purchased 600 tons 
of nitrate of soda, and on the following day chartered a ship 


{(() Tregelles v. Sewell, 7 H. & N. 674. 

(h) Paynter v. James, L. E. 2 C. P. 348. 

(c) Smith V. Myers, L. K. 5 Q. 14. 429 ; L. T?, 7 Q. B. 139 ; 39 L, J. Q. B. 210 ; 
41 L. J. Q. B. 91. 
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namocl the ‘Preeui'hor’ to take^it to England. They advised 
the defendants of the purchase. On the 13th of August an 
earthquake destroyed the greater •portion of the soda, and 
some time afterwards the Valparaiso house cancelled the 
charter of the ‘ Precursor.’ The defendants, on the receipt 
of the advic(> of the purchase of the soda by the Valparaiso 
house, and being ignorant of its loss, through their brokers, 
sold the soda to the plaintiffs. The material parts of the 
sold not(' were, “ Liverpool, Sept. 8, 18G8. Messrs. William 
“ Smith and Co. We have this day sold to you on account 
“ of Messrs. Myers, Son and Co., about 600 tons, more or 
‘‘ l('>s, being the entire parcel of nitrate of soda expected to 
“ aniA'c at port of call, ‘ Precursor,’ at 12s. Od. per cwt.* * * 
“ Should any circumstance or accident prevent the shipment 
“ of the nitrate, or sh(juld the vessel be lost, this contract 
‘‘ to he A'oid.” The defendants informed the Valparaiso 
house of the sah', and the Valparaiso house being in 
doubt Avhether the defendants might not still be liable to 
the plaintiff, pm’chas('d another 000 tons of nitrate of soda; 
and again charteri'd the '■ Preem-sor,’ shipped the soda, and 
(‘onsigned it to the defeirdants. On hearing of the loss of 
the 000 tons first purchased, the defendants wrote to the 
lilaintiftV brokci-s saying the contract was void, and sold 
tlu' second 600 tons to other parties. The plauitiffs de¬ 
manded the second 600 tons. Put it Avas held, both in the 
(iueeu’s Bench and on appeal by the Exchequer Chamber, 
tiiat they AVere not so entitled, on the ground that the goods 
AA Inch araA'cd were not thos(' Avhiqh were contracted for as 
expecte<l to arri\ o. The* cjirgo contracted for had perished. 
Tli{' contract relatc'd to goods which Avere to anivo by a 
])arti(‘ular Aoyagc', AAdiich Aoyage Avtis noAcr made, and it was 
a more accident that goods of the same description as those 
contracted for shoidd have conu' consigned to the defendants 
in the same v('ssel which Avas to liaA'(' brought those goods. 

In many contracts, the <lcliA’ery ot tin* goods is a condition 
[n-ecedent to the' right to sue for the price; but AA'here the 
A'l'udec dispenses with the perfonnance of the condition, or 
the performance becomes an impossibility, the right arises at 
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onco. Of such contracts, Cot;^ t. Amlenjata Bif. Co. (a), and 
Taylor v. Caldirell (h), and other cases of their class, are 
good examples. 

In Neill V. Whihoorth (e), in 18G5, the defendants, the 
vendors, contracdedto sell to the plaintiffs “ dOO bales of cotton 
“ at per lb., * * * to arrive in Liverpool yer ship or 
“ ships from Calcutta. * * The cotton to bo taken from the 
“ quay, &c.'’ The cotton was landed on the quay, and 
placed in a -warehouse ; and on a subsequent day the defendants 
offered to deliver the cotton from the warehouse at quay weights 
free of warehouse charge, or to carry it back to the qiray and 
deliver it there, but the plaintiffs declined to accept it, on 
the ground that it should have been delivered at the time and 
place contracted for, viz., on arrival from the quay. The 
Court, however, held that the words ‘‘to be taken from the 
quay ” were not a condition precedent, but were an indepen¬ 
dent stipulation introduced solely for the benefit of the 
vendors, to enable them to call upon the vendees to take the 
cotton from the quay in order to save expense. 


The followiny are Examples of other Forms of Conditmis 

Precedent. 

Tmnavaco v. Encased), in 18G1, was an action for not 
accepting a cargo of wheat which the plaintiffs had con¬ 
tracted throirgh the defendants, who acted as brokers, del 
credere, to sell to Dart who became insolvent. The contract 
was for a cargo of about 2,000 qrs. of wheat at 50s. f. o.b. 
at Tagam'og, including freight and insurance to a safe port 
in the United Kingdom, “ payment, cash in London in cx- 
“ change for shipping documents.’’ The plaintiffs tendered 
a bill of lading for 1850-j^ qrs., a provisional invoice for the 
same quantity, a policy of iusm'uncc for £3,GOO, and the 


(а) Uort V. Amheroitte Eif. Co, 17 Q. B. 127 ; 20 L. J. Q. B. 460. 

(б) Tayhi v. CalduxU, 3 B. & S. S26 ; 32 L. .T. Q. B. 164. 

(c) Neill V. mitworth, 18 C. B. N. S. 436 ; 34 L. J. 0. P. 155. 

(c?) Tammoo v. Uirm, 1 B. & S. 18.6: 30 L. J. Q. B. 2.34 ; 3 B. & S. 89; 31 
L. J. Q. B. 290. 
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charter-party. The defendant^ refused them, contending that 
the policy did not coTcr the whole of the buyer’s risks, as 
appeared from the provisional inveice and bill of lading; in 
other words, that it should have covered 1850j^ qrs. at 
50,?. = £4,026. The feoight to ho paid amounted to 
£1001 10.S'. The Court held that, inasmuch as freight would 
not have to be paid unless the cargo arrived, it was not 
neecs,sary that the policy should cover the freight: and 
thus the sum uncovered amounted to £24 10,?. only. And 
that the meanmg of the contract was not that the policy 
was to be calculated at 50-s., so as to cover the buyer’s 
interest, but should be for such an amount as an ordinary 
shipper would have efieeted for protecting his interest in the 
port of dispatch. The Court refused to disturb the verdict 
which the plaintiff had obtained, and was affirmed in the 
Exchequer Chamber. 

In SumlevH v. 3IrLmn (r/), in 188,^, the vendor brought 
an action against the vendee for refusing to accept iron for 
Avhich the vendee* had contracted to pay in London in cash 
in exchange for bills of lading and policies of insurance. 
The bill of lading was in throe parts. The vendor tendered 
two of them, the third bemg in the shipper’s hands in St. 
l’(‘tersburgh. The vendee refused to accept, and the vendor 
haling procured the third paid, tendered all thi-ee, but at this 
time the ship, on board of which the iron was shipped, was 
so I'ai’ on her \'oyagc to Philadelphia, tlie place of delivery, 
that she would in all probability anive there before the bills 
of lading, and warehouse expenses would necessarily be 
incurv('d. The vendee again declined to accept. The Court 
of Appeal held that the first tender was good, and that was 
sufficient for the case, but Erett, M.Pi., was of opinion that 
the second tender also was good. 

In likmchi {b), in 18‘J0, the plaintiff agreed to let 

the defendant a musiiul box on condition that if it were 
damaged while in his possession he should have it and pay an 


(«) Udiiders v. McLeau, 11 Q. B. D. 327; ,12 L. ,T. Q. B. 481. 
{}!) lliciDchi^v. Xdih, 1 M. & W. 54.-).'' 
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agreed sum for it. It was damaged, and the plaintiff recovered 
the price in an action for goods sold and delivered. 

In some cases compliance with the provisions of a 
statute may bo a condition precedent to the right to recover 
the price of goods sold, but this is not the case whore the 
object of the statute is to enforce a penalty on the vendor 
where ho enters into a contract without compliance, and not 
to make the contract void; as in Simitli v. Matolwod (a), in 
1846, where tobacco had been sold and the vendors had 
omitted to take out a licence or to paint their names on the 
premises pursuant to 0 Geo. IV. c. 81.] 


(a) iimitli v. Mawhood, 14 M. & W. 452; 15 L. J. 119 ; and Cmidell v. Dawson, 
in 1847, 4 C. B. 370 ; L7 L. J. C. ?. 311. See also 38 & 39 Vid. c. 03, [which 
enacts that no person shall sell to the prejudice of the purchaser any article of 
food or any drug which is not of the natui*e, siihsiance and quality of the article 
demanded by such purchaser, Kmght v. Bowers, 14 Q. B. D. 845], 



CHAPTEE III. 


THE EFFECT OF A BARGAIN AND SALE IS TO TRANSFER THE 
PROPERTY IN THE GOODS "WITHOUT ANT DBLIVEET) IN 
THIS RESPECT ENGIISH LA-W DIFFERS FROM THE CIVIL 
LAW. 

As has hccn already observed, the rules whicb mark the 
difeoHce between an executory agreement and a bargain 
and sale, arc nearly the same as those which, under the civil 
law, distinguished between a mere contract to sell, and a 
perfect sale, cmjiUo pevfectaP 

So far as those rules arc founded in the nature of things, 
this is what might bo expected; but some of the rules, which 
arc merely technical, have^beon partially, and as it seems 
inconsistently introduced into English law. The Civil Law 
is founded, amongst others, upon two assumed principles, 
which are not recognised by the Enghsh law; one is, that a 
sale must bo for a fixed price in money, and that a contract 
to part with property for a valuable recompense, not consisting 
of moneys numbered, cannot be a sale, but must bo of a 
different nature. The other is, that property cannot be 
transferred by any agreement, unless there be an overt act of 
delivery of possession. Neither of these principles are 
recognised by the English law, and such of the rules of the 
Civil Law as are founded exclusively upon them, ought not 
to prevail in a system in "which the principles themselves do 
not exist. It seems, however, that this has not been always 
kept in sight by the English judges. The Civil Law con¬ 
sistently declared, that there could not bo a perfect sale until 
the price "vras fixed in money, though everything else was 
ascertained; and, consequently, that a contract to sell the 
whole of a partieulai- parcel of ^oods, at a price depending 
upon the number, weight, or measure of those goods, could 
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not be a sale until the gooda^ were numbered, weighed, or 
measm’ed, for till then the price was not fixed in money. 
The contract on the part o*f the vendor was complete, for he 
was to transfer a specific ascertained thing, in the state in 
which it then existed, but the consideration was not a fixed 
sum in money, till the number, weight, or measure was 
ascertained. This was a defect in the sale, according to the 
principles of the Civil Law, but it is hard to see why it 
should prevent the contract amounting to a bai-gain and sale 
in English law. In many cases the weighing, &c., may bo 
necessary to ascertain the specific goods; in others it may be 
necessary in order to put the goods into a deliverable state, 
and in those cases, the reasons arc as apj)lieablc to English as 
to Civil Law; but where, as in Zugunj v. Furnell (a), and 
Simmons v. Siuiji (i), there is nothing unascertained except 
the money value of the price, and yet the goods are held not 
to be bargained and sold, there seems little to be said, except 
that such are the decisions. With this exception, however, 
the Civil Law seems to differ the English, where the 
difference in the fimdamental principles becomes material, 
and to agree with it in other respects. 


English Lmo.—Operation of Contract. 

[In the English law a contract of sale has two effects (c). 
It operates as a contract giving rise to obligations or rights 
in personam, as, for example, an obligation binding the 
vendor to deliver on payment of the price, and binding the 
vendee to pay the price, and it also, in some cases, operates 
as a conveyance of the property from the vendor to the 
vendee, giving to the vendee all those real rights or rights in 
rem which follow the property. 

It operates as a conveyance the moment the contract is 
made if the thing is specific, unless some rule of law as to 


{a) Zagury v. Furnell^ 2 Camp. 240, ante, p. 179. 

(5) Simmons v. Swift, 5 B. & C. 8o7, ante, p. 179. 

(c) Austin’s Jurisprudence, 3rd od.^ 1000 and 1006, Table II., note 4, C. e. 

n 2 
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■weighiiig or mcasui’ing or otli^rwise prevents the passing of 
the property, or unless the parties have agreed that it shall 
not pass (rt). 

But if the thing is not specific, or is specific and some rule 
of law, as for example as to weighing, measuring, or putting 
into a delivcrahlc state, or the intention of the parties prevents 
the properly passing, then the contract, at the time of making, 
merely operates to create personal obligations and no jus in 
mn is eroat('d, and until the thing is made specific, or the 
rule is complied with, or the intention exists, the owner may, 
in dofianeo of his contract, sell to some third person and give 
him a perfectly good title oven if that third person had notice 
of the prior contract. 'WTion the thiug has been made specific, 
or the rule of law has been complied with, and the intention 
existed, thenceforward the case is the same as if these cir¬ 
cumstances had existed at the date of the contract, and it 
opei-ates as a conveyance. 

In other words a contract by which it is presently agreed 
that when an event shall haj)pen in futme then the property 
shall pass, operates as follows—up to the happening of the 
event personal obligations only are created—after the event 
happens the contract operates as a conveyance, the property 
passes, and real rights are created. 

But by the Eoman Law a contract of sale was only an 
enforceable promise. It gave rise to obligations only, and 
did not operate as a conveyance of the property. With them 
the property could be transfeiTcd by delivery only. The 
Eoman contract ptu'ported to puss the whole of the vendor’s 
interest to the vendee, but it did not pass the property, for 
that passed by delivery only, and even delivery did not pass it if 
the vendor was not actually the owner. The contract merely 
g.ive rights in jienonam but no rights in mn. Pothier (b) 
says the contract of sale of the Eoman Law comprises “An 

(a) [But the law of Sc »tlau(l on this point i, difiLTent. There there must he 
(klivery 1o iias^ tho pioperty ; Lait sinco tlio Mercantile Law Amendment Act of 
Scotland, lU k 20 Vict, c. (50, s. 1, which picvdits the creditor^ oi a vendor who 
ha^ sold, hut not deliverid goods, from ^ei/ing those goods, this point has lost 
m(»st (.fit. picwiical importance, McBaiii vf Wallace^ in 1«S1, G Ap. Ca. GOS.] 

{h) Pothior’fc. Contract of Sale, hanslated bv Cushing, p. 1, 
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“ obligation to deliver the tliijig to the buyer, and also an 
“ obligation, when it has been delivered, to defend him 
‘‘ against all claims, wbiclr may deprive him of Ms possession, 
or prevent him from making use of the thing as his own; 
‘‘ but they do not, in strictness, import an obligation to 
“ transfer the property * * *. And, therefore, if a buyer 
“ discovers that the seller was not the owner of the tMng 
‘‘ sold, and consetj[uontly that the property in it has not been 
“ transfeiTcd to hun, he cannot, on that account, so long as 
his possession remains undisturbed, complain that the seller 
“ has not fulfilled his obligation. It is, indeed, of the 
“ essence of the contract of sale, that the seller should not 
“ intend to retain the right of property in the tMng, when 
“ ho is the owner of it; and that in such case, he should bo 
“ bound to transfer it to the buyer * * But when the 

“ seller is not the owner, if he in good faith believes 
“ himself to be so, ho is boimd only, as above stated,, to 
“ defend the buyer against those who seek to deprive Mm 
“ of his possession, or to prevent him from exercising the 
“ rights of ownership.” 

The expression “ Ees perit domino ” is a very meaningless 
one in the laAV of sales; and the distinction must be borne in 
mind betAveen being the loser of the property and the loser 
by the contract. Whether that expression can bf' used as an 
argument that, because the risk falls on one party, therefore 
the property is in that party, must depend entirely on the 
terms of the contract. For if the parties have agreed, as they 
certainly may, that although the property is to be in one 
party, yet if the goods are lost, the other party is to pay for 
them, it is clear that risk is no test of property in that case. 
Such was the case in Castle v. Platjford {(i). The case of 
Anderson v. Morice {h\ in 1876, was a case of insurable inte^- 


. (rt) V. Playfnnl, L. E. 7 Ex. 98; 41 L. J. Ex. 44. Hoe also Galniita (Jo. v. 
Ih Mattvs, 32 L. J. Q. Ji. 322 ; 33 L. J. Q. B. 214, ante, p. 234; and Shepherd v. 

Hurnson, L. 11. 4 Q. B. 197 and 493 ; 3 E. & I. Ap. 116 ; 3b L. J. Q. B. 103 and 

177 ; 40 L. J. Q. B. 148. 

(i) Anderson v. Moiice, L. R. 10,»C. P. 58 ; 44 L. J. C. P. 10; L. E. 10 0. P« 

609 ; 44 L. J. C. P, 341 ; 1 Ap. Ca. 713; 46 L. J. 0. P. 11. • 
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rest, and it was argued at grc£(|i length, that the risk was with 
one party, even though the property was in the other. 

The judgment of Lord Cottenham, L.C., in the case of 
Dunlop V. Lamhert (n), in 1839, is a very instructive one 
upon this point. 

‘‘We have now to determine whether, in a question be- 
“ tween a carrier and the person to whom the carrier is 
“ responsible in the event of the property being lost, the 
“ sending an invoice to the consignee, by which it appeared 
“ that the property liad been insured and the freight paid by 
“ the consignor, and the amount of such freight and insur- 
“ ance charged by the consignor to the consignee, deprived 
“ the consignor of the power of suing and of an interest or 
“ right to recover the value of the property. It is no doubt 
“ true as a general rule that the delivery by the consignor to 
“ the carrier is a delivery to the consignee, and that the risk 
“ is, after such delivery, the risk of the consignee. This is 
“ so if, without designating the particular carrier, the con- 
“ signee directs that the goods shall be sent by the ordinary 
“ conveyance, the delivery to the ordinary carrier is then a 
“ delivery to the consignee, and the consignee inem’S all the 
“ risk of the carriage. And it is still more strongly so if 
“ the goods arc sent by a carrier specially pointed out by the 
“ consignee himself, for such earr'ier then becomes his special 
“ agent. But though the authorities aU establish the general 
“ inference I liave stated, yet that general inference is capable 
“ of being varied by the circurrrstances of any special arrangc- 
“ ment between the parties, or of urry particular mode of 
“ dealing between them. If a particular contract be proved 
“ between the consignor and the consignee, the circurrrstances 
“ of the payment of the freight and insurance is not alone a 
“ corrclusivc eviderree of oumershij); as where the parity 
“ undertaking to deliver at a particular place, the property, 
“ till it reaches that place and is delivered according to the 
“ terms of the contract, is at the risk of the consignor. Arrd 
“ again, though in general the following the directions of the 


' (a) Dunlop r. Ltimherf, C Cl. & Fm. 020. 



Ch. III.] ENGUSH AND CIVIL LAW CONTEASTBD. 


247 


“ consignee, and delivering tlj^e goods to a particular carrier, 
“ will reKeve the consignor from the risk, he may make such 
“ a special contract, that though delivering the goods to the 
“ carrier specially intimated by the consignee, the risk may 

remain with him, and the consignor may, by a contract 
“ with the carrier, make the carrier liable to himself. In an 
“ iufinito variety of circumstances the ordinary rule may turn 
“ out not to be that which regulates the liabilities of the 
“ parties.” 

And it is no test in Eoman law, for there the loss falls on 
the vendee, but the property is stm in the vendor. 

In the Eoman and Scotch law, “ Bisk is no test of property. 
“ The question of risk forms a point in the law of obligations, 
“ not in the law of transference; and the decision of it do- 
“ pends upon principles quite distinct from those concerned 
“ in the question of propoi’ty ” («). 

It may not be out of place here, while speaking of the 
effect of a contract of sale in English law, to point to a 
distinction which, although a fine one, seems nevertheless to 
be a clear one, between contracts which are intended to operate 
as sales at some future time, and contracts which are intended 
to operate merely as promises to sell. It is the difference 
which exists between an agreement that the property shall 
pass on the happening of some future event, without anything 
further to be done by either party in that behalf, and an agree¬ 
ment by which one party promises that on the happening of 
some event he will then transfer the property. In the latter 
case the property docs npt pass until he docs sell the thing, 
although the event may have happened, and such a contract 
at law creates merely a personal obligation to pass the pro¬ 
perty, and that, at law, will not create any real right ot jus in 
rein. In equity, however, the vendee is in a better position, 
and such a contract would, w'hcn the event had happened, 
give him a good equitable title to the goods against all persons 
excepting any one who, in the meantime and bond fide, may 
have had the property transferred to him {h). 


(а) BelFs Commentaries of the L2w of Scotland, B. II., C. Y. s. 1. 

(б) Austin's Jurisprudence, 3rd ed., 1001, Table II., note 4, C. c.; and Eolroyd 
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"For oxamplo, if the vendor promises that on a certain event 
happening he will assign a particular horse, when that event 
happens he is hound to assign it,'and in contemplation of 
equity, has assigned it, and if he die or become bankrupt 
before the assignment, equity will compel his legal personal 
reprosentalive to assign it («). 

This, among other things, was decided in Holroyd v. Mar- 
sIiuU (b). There Taylor, the occupier of a mill, covenanted 
with his landlord that if he, Taylor, should bring any new 
machinery into the mill he would, at his landlord’s request, 
assign such machinery to a trustee upon certain trusts. The 
shcriti', at the suit of a creditor who had obtained a judgment 
against Taylor, subsequently seized the added machinery be¬ 
fore any assigmnent to tlic landlord had been made. The 
landlord claimed it as equitable assignee, and the House of 
Lords sustained his claim. The sherifi can only seize the 
debtor’s interest, which in this case was nothing, the debtor 
having promised to assign to his landlord.] 

Th(' following extracts from Pothior’s celebrated Treatise 
Du Coni rat do Vonie, will be found to throw considerable 
light upon the subject-matter of the last chapter. The reader 
must remember that Pothier wrote of the Law of Prance, 
such as it was modified by the customs of Orleans before the 
Preneh Pc volution, so that his positions arc not always to be 
considered as universally true of the Civil Law, and far less 
to bo taken as authorities for English Laiv. 

The extracts are translated fi’om the edition of Pothier’s 
Works, published by M. Lupin at ^Paris in 1835. The first 
extract commences at p. 130 of the second volume, and ends 
at p. 1-14 ; the second extract commences at p. 147, and ends 
at p. 150. 


Potliicr Du Contrut do Ve)itc, Puriio IK 
“ It is a principle established in the title of the Digest do 
pcric. ct comm, rei vend., that so soon as the sale is perfected, 

2Iuii.hully 10 H. L. il. 191 5 33 L. J. (Jli. 193 j IStocLiliclc v. Dunlop, hx XQAO. 6 
M, & W. 232. 

(ii) Pohfy p. 300. , 

(h) lluhuijd V. Muuludl, 10 II. L. E. 191; 33 L. J. Cli. 193. 
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the tMng sold bocomes at the .jrisk of the purchaser, though 
it has not been yet delivered, so that if during that time it 
chance to perish without the fault of the vendor, the vendor 
is freed from his obligation, and the purchaser is not on that 
account freed from his, and is not the less bound to pay the 
contract price. 

“ That the vendor should be freed from his obligation 
when the thing sold has perished without his fault, is a 
eonsoquenee of another principle, that every obligation de 
cerio corpore^ is destroyed when the thing ceases to exist, 
Traite des Ohlicjations, part 3, chap. G. This principle is 
founded in the nature of things, for the thing due being the 
subject of the obligation, it follows, that when the thing 
ceases to exist, the obligation can uo longer exist, not being 
capable of existing without a subject. 

“ The second part of the decision, to wit, that the obliga¬ 
tion of the purchaser docs not cease to exist though that of 
the vendor be destroyed by the destruction of the thing, 
seems to bo subject to more difficulty; ncvertholoss, it is 
true, and is founded in the nature of the contract of sale. 
This contract is of the number of those which are called 
consensual, which are perfected by the mere consent of the 
contracting parties. The delivery of the thing sold is not 
necessary for the perfection of the contract. The obligation 
to pay the price which the purchaser contracts, being then 
complete, by the mere agreement of the parties which has 
taken place, and independently of the delivery, it should sur¬ 
vive, although the thing siold has ceased to exist, and can no 
longer be delivered. It is true that so long as the seller is 
in default by not delivcriug the thing, he cannot compel pay¬ 
ment, because he cannot be permitted to demand that the 
purchaser should fulfil his obhgation towai-ds him, whilst on 
his own side he has made default in fulfilling his ow. But 
when the obligation of the vendor is extinguished, iii one of 
the W'ays in which obligations from their nature may bo ex¬ 
tinguished, the purchaser has nothing to oppose to protect 
himself from fulfilling on^ his part his obligation, which 
having once been bindingly contracted, eamlot be put an 
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end to, saro in ono of those ?vays in which obligations are 
terminated. 

“ Many moderns who have treated of the law of nature, 
amongst whom arc Puffendorf, Bai’heyrac, &o., have thought 
that the Eoman lawyers had in this matter departed from the 
tme principles of natural right; and they maintain, on the 
contrary, that the thing sold is at the risk of the vendor so 
long as lie remains the ovmcr of it: that it is upon him that 
am'' loss befalling that thing should fall, though it was with¬ 
out his fault, unless the purchaser was in default by not re¬ 
ceiving it, and in like manner that it is he who should profit 
from any increase in the thing sold. Their arguments are, 
first, that it is a maxim recognised by the Eoman lawyers 
themselves, that things ai"o at the risk of their owner, res 
pr/’if Jomim. The answer to that objection is, that the maxim 
is applicable when distinguishing between the owner and 
those who have the custody or the use of the thing; there 
the thing perishes to its o'wncr rather than to those who have 
the custody or the use, •v'hQ, by the destruction which has 
befallen the thing without their fault, are discharged from 
the obligation which they have undertaken to restore it. But 
when we arc distinguishing between the o'wncr of a thing 
who is debtor of that thing, and the creditor of it who has 
an action against the owner to make him deliver it, there the 
thing perishes to the (jreditor rather than to the owner, who, 
by the destruction of the thing, is discharged from his obliga¬ 
tion to deliver it. In fact, each loses the right which he had 
citlier in the thing or to the thing Avhen it polishes by acci¬ 
dent. The seller who is oumcr of the thing loses his right 
of property .such as he had it, that is a right which he could 
not huA'c kept, and Avhieh he was bound to hai’c transferred 
to the purchaser, and the purchaser, on his part, loses the 
right which he had Avith reference to that thing, that is to 
say, the right AA’hich he had to cause it to be delivered. 

“ They object, secondly, that the purchaser has not bound 
himself to pay the price, save upon condition that he should 
have the thing given to him. I deny the proposition: he 
binds himself'to pay the price, not on condition that the 
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vendor sliould give him the ^hing, hut rather on condition 
that the vendor should hind himself on his side to him, that 
he will cause the thing td he given to him. It is enough, 
therefore, that the vendor should have entered into a hiuding 
obligation to that eficct, and not broken his obligation, hi 
order that the obligation of the purchaser should have a con¬ 
sideration and subsist. 

“ Although the reasons for the opinion of the Eoman 
lawyers seem to me to preponderate, nevertheless, it must 
bo owned that the question is not free from difficulty, and it 
appears that oven the Eoman lawyers have not been unani¬ 
mous on this question, for Afrieanus in the law, 33 heat. 
comIucU. says positively, that it the state seize on the heritage 
which I have sold you before I have delivered it to you, so that 
it is no longer in my power to deliver it to you, I shall not, 
in truth, be liable to you for damages or interest, but I shall 
be bound to restore you the price. This test has seemed so 
positive to Cujas, that in his treatise ad African, upon this 
law, he has gone so far as to mgintain, that according to the 
Eoman law the thing sold was not at the risk of the ptm- 
chasor, contrary to the positive decision of the other texts, 
and the general opinion against which he himself has written, 
ad 1. 34, s. 5, alia cans. ff. de contrail, erupt. Different com¬ 
mentators have conceived different methods of reconciling 
these. The most plausible is that of Davezau, Professor of 
om TTniversity of Orleans, in his treatise de Contrail. Ho 
says, that in the instance given by Afrieanus, if the j)urchasor 
has a reimbursement of the price, it is because the laws which 
compel possessors to quit possession of their heritage for some 
public cause, have apparently this clause, ‘ notwithstanding 
all sales which they may have previously made which shall 
remain void,’ The sale being in that case rescinded, the 
purchaser must be reimbursed the price, but when the thing 
perishes that does not rescind the sale. Even if we do not 
admit this method of reconciling the authorities, and if Afri- 
canus was really of a different opinion from ours, this 
opinion, which is imported, into the Digest incidentally on 
another point, must yield to the positive decisions of the 
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otlaor lawyers in the laws 7 & de peric. et comm, rei vend., 
and to the decisions of the Emi)erors, to wit, of Alexander in 
the law 1, and of Gordian in the‘law 4, cod. diet, tit., and 
lastly, of Justinian in his Institutes de enifi. vend., s. 3, who 
says positively, Emptoris dumnum est cui necesse est licet rem 
non flier it nactuis pretiim solvei'c. 

“ 309. After having settled that the thing sold remains at 
the risk of the purchaser so soon as the contract of sale is 
peri'oet, wc must discuss when docs the contract so heeomo 
perfect. 

“ In general, the contract of sale is considered to have 
heernno p('rf(‘ct so soon as the parties are agreed upon the 
price for which the thing is to he sold. This rule has its 
operation when the sale is of an ascertained thing, and is 
pure and simple. 8i id ijiiod venierit apparent quid quale 
qnaalmi sit et prelium el pure venit perfeeta est empiio, 1. 
de perk, et com. rei vend. 

“ In the sale of those things which consist in quantitate, 
and which arc sold by weigh^ number, or moasxu’e, as if one 
sells ten bushels of wheat out of that wliich is in such a 
granary, ton hundred weight of sugar, a hundred fish, &c., 
the sale is not perfect till the wheat has been measured, 
the sugar weighed, the fish counted, for up to that time 
nondvm apparel quid vrnkril. It does not sufficiently 
appear which is the wheat, which the sugar, and which the 
fish, that are the object of tlic sale, since it can only bo 
the wheat tliat shall have been measured, the sugar that 
shall have been weighed, and the, fish that shall have been 
c()unt(‘d. 

“• It is true, that before the measuring, the weighing, the 
counting, and from the instant of the contract, the engage¬ 
ments whieb arise from it are in existence. The purchaser 
has thoiu-eforward an action against the vendor to make 
him deliver the thing sold, as the A'ondor has an action for 
the payment of the price on ofliering to deliver it; but 
though the engagement of the vendor exists thenceforth, it 
is accurate to say, that it is not yet quite perfect, in this 
sense that it ‘has but an unascertained subject, and one 
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.wMcli cannot be ascertained ^nt by the measure, weight, or 
countuig. 

‘‘ It is not, therefore, until one has made this measuring, 
weighing, or counting, that the thing sold can bo at tho risk 
of the purchaser, for risk can only attach on an ascertained 
subject. 

“ This decision applies not only where tho sale is of a 
certain quantity of goods to bo taken from a store in which 
there may bo more, because in that case, as wo have just 
said, until the measuring or the weighing has taken place, 
the thing which is sold consists not as yet of any ascertained 
subject on which the risk can attach; it also applies in the 
case where the sale is of all that there is in a store or a 
granary, if the sale has been made at so much for each 
hundred weight, for each bushel of wheat, &o. 

“ The sale in such case is not considered perfect, and the 
goods sold are not at the risk of tho purchaser until they 
have been measured or weighed, for up to that time non 
apparei quantum venierit Tho price being agreed on only at 
so much for each hundred weight which shall bo weighed, 
each bushel Avhich shall be measured, there is no ascertained 
price before the measuring or liio weighing, and therefore the 
sale up to that time is not sufficiently perfect to make the 
risk of the things sold concern tho purchaser: he ought not 
to be charged with it till the goods have been weighed or 
measured. 

“ But if the things have not been sold by weight or 
measure, but per aversmipm, that is to say, in the mass for 
one entire price, in that case tho sale is perfect from the 
moment of tho contract, and from that time those things, like 
any others, are at the risk of the purchaser. All these prin¬ 
ciples arc taken from the law 35, s. 5, de contrail, empt. 

“ 310. The thing sold being at tho risk of the purchaser 
from the moment of the contract, when it is sold per aver- 
sionem, and tho thing sold on the contrary remaining at tho 
risks of the vendor until tho things are measured, when the 
sale is by measure, it is important to ’know when a sale is 
• taken to be made per aversionem^ and when it is taken to ho 
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made by measure. Tbe fo^owing rules will ascertain 
it:— 

“ Rule 1. It cannot bo doubted that the sale is by measure, 
when it is expressly agreed that the price shall be for each 
measure, as if the contract bo to sell so many bushels of wheat, 
which arc in such a granary, at the rate of so much per 
bushel, or if the contract bo to sell a bin of wheat in such a 
granary, which contains ton bushels, in each ease the sale is 
made by measure; all the difference is, that in the first ease, 
the sui’plus of the wheat, if there be more than ten bushels, 
is not sold, whereas in the second, the entire bin is sold, 
though there bo in it more than ten bushels. 

“ Rule 2. When the sale is of so many measures of such a 
thing the sale is considered to bo by measure, though by the 
terms of the contract tliere is expressed to be only one price, 
as if it wore said, ‘ Sold ten bushels of wheat for five hun¬ 
dred livres,’ the price being construed to be no more than 
the sum of the price for which each bushel is sold. Non 
interest union 'prethon omnium centum mefrarmi, an semel 
dictum sit an in simjulos cos. {diet. 1 . 35, s. 7, de contrail, 
empt.') 

“ Ride 3. When the sale is for one entire sum, not of so 
many measures of such a thing, but of some thing which is 
represented to contain so many measures, the sale is made 
per aversionem (as if the sale is expressed to be of such a 
meadow for 1,000 livres, warranted to contain twenty acres), 
tuid therefore the thing is from the moment of the contract at 
the risk of tlio purchaser, /. 10, s. de perie. et commod. rei 
vend. The mention of the number of acres has no further 
cftect than to bind the vendor to make compensation to the 
purchaser for any short-coming in the quantity, if it be 
smaller, as has been said {supra, part 2). 

“ 311. There arc certain things which are sold subject to 
being tasted, as wine, oil, &c. These sales arc even less 
perfect on the part of the purchaser imtil the things sold have 
been tasted than are sales of things sold by measure until 
they have been measured, for in the latter, from the instant 
of the contract, it no longer depends upon the purchaser 
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whether the sale shall take ^laee. Before the goods have 
heeu weighed or measured he is as much bound to execute 
the contract as the yendos is, and the weight and measure do 
but fix and ascertain what has been sold, whereas in sales 
made subject to tasting, the purchaser may refuse to execute 
the contract if he finds the merchandize not to his taste. Alia 
causa est degustandi alia metiandi; Gusius enim ad hoc proficit 
ut improlare liccat, I. 34, s. 5, de contrah. empt. Those sales, 
then, up to the time of tasting, are more imperfect than those 
made by weight and measure, and consequently in those sales 
the things sold cannot bo at the risk of the purchaser until ho 
has made default in tasting them. 

“ According to the practice of our tribunals, difiering 
from the Eoman law, it is requisite, in order that the pur¬ 
chaser may bo considered in default, that the vendor should 
have obtained a decree to order the purchaser to taste by a 
fixed day, or otherways that the sale shall be absolute and 
unqualified. 

Note, also, that it is necessary to distinguish whether 
the piu’chaser has bargained that* ho is to taste the goods to see 
whether he approves of them, or only to see whether they are 
good, sound, merchantable, and-not spoiled. It is only in the 
first case that ho can bo off his bargain by declaring, after ho 
has tasted, that he does not like the goods. In the other he 
cannot reject the goods if they be really merchantable. 

312. "When a sale is made subject to a condition, any 
loss sustained by a partial injury to the thing during the time 
intervening between the making of the contract and the fulfil¬ 
ment of the condition falls upon the purchaser if the condi¬ 
tion is afterwards fulfilled, for the vendor is only bound to 
deliver it such as it may exist, provided it is not injured by 
his faxdt. 

“ But the total destruction of the thing falls upon the 
vendor, for the fulfilment of the condition, after the total 
destruction of the thing, cannot confirm a sale of a thing no 
longer existing. 

“ 313. In sales in the alternative, whether the election be 
left to the vendor or expressly given to tho» purchaser, the 
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fil’st of tlio two things wMch pejishes after the contract perishes 
to the Tondoi*, for that which survives remains in ohligatione^ 
he is hound to deliver it; but if‘the surviving thing also 
periohes, it perishes to the purchaser, who remains hound to 
pay the price, though there no longer remains any of the 
thing s sold capable of being delivered to him. Sec what is 
said of eonti’aets in the alternative, in my Traite des Ohliga- 
lions, part 2, chap. 2, art. G. 

“ If they perish in the interval the vendor is similarly 
freed from his obligation, and the purchaser remains a debtor 
for the price.’’ 


Volhkr Dn Gontrnt de Vente, Partie F., Chap. I, p. 147. 

Auticle II. 

Of the effect of delivery. 

“ 319. When the vendor is owner of the thing sold, and 
has a capacity of alienation, or if he is not, when he has the 
consent of the owner, the effect of delivery is to transfer to 
the person of the pui'chaser*the property of the thing, sold, 
provided the purchaser has paid the price, or the vendor has 
given him credit for it. 

“The contract of sale by itself cannot produce this 
effect. Conti’acts can only make personal engagements 
between the parties; it is only a deliveiy made in pm-su- 
ance of the contract, which can, transfer the property of 
the thing sold according to this rule. Trnditionihis et 
/i.'iiceapioiiilu-'! dominia rerum mn nudm paetk tremsferuntur, 
1. 20, Cod. de pact, 

“ 320. Hence it follow’^s that if the owner of a thing, after 
having sold it to a first purchaser without delivering it to 
him, has the dishonesty to sell and deliver it to a second, the 
property will bo transferred to the second purchaser, 1 . quoties 
lo, cod, dc rei. vend. The first has no more than a personal 
action against the vendor for damages and interest arising 
from the non-Mfilment of the contract, and he cannot take 
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it from tke second pureliaser, |rlio howl fide bon,£?ht it, insevus 
friorU vendifionu. 

“321. Hence, likewise,* it follows tliat the creditors of the 
vendor may seize the thing.s which their debtor has sold 
before he has delivered them, oven though the purchaser has 
paid the price. The purchaser in such a ease has no more 
than an action against his vendor, and has no privilegmm 
upon the thing; but if once the delivery be made, the 
property having passed to the pxirchaser, the creditors of the 
vendor can no longer seize that thing which no longer 
belongh to their debtor; creditors in hypothec alone can 
in such a case have an action of ht*pothee against the 
purchaser or other possessor if it be an unmoveable. With 
regard to moveables there is no mfuela bj' hypothec except 
in the case where a lodger or farmer has sold the furniture 
of the house or farm he rents, in which case custom permits 
the owner of the house or farm to follow the goods which 
are his security, but for such a aequela he has but the short 
time of a week, if it be a house, or a fortnight if it be a farm, 
to which the goods are attached. 

“ Creditors, oven by chirograph, can also in one particular 
ease follow the goods of their debtor, which have been 
delivered to a purchaser, to wit, Avhen the debtor being in¬ 
solvent has fraudulently sold them, and the piu’chaser has 
been a party to his fraud, being aware of the insolvency of 
the vendor, tif. fif. qua' in fraud, creditor. 

“ 322. It is a disputed question amongst authors whether 
a conventional delivery macle to the purchaser ought in this 
respect to have the same effect as an actual delivery would 
have had, and if it should be consfrued to transfer the 
property even with respect to third parties. Suppose, for 
example, that the thing has in truth remained wdth the 
vendor, and that the purchaser has had no actual possession, 
but that the contract of sale contains a clause by which it 
is said that the vendor has divested Mmsclf of the possession 
of the thing sold, and has given the purchaser seisin of it, 
declaring that thenceforward he would keep it in the name 
and on account of the purchaser; or suppose there be a 
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clause by wbich it is said tbaj; tbe ycndor keeps tbe thing as 
tenant to the piucbasor under a lease for a certain yearly 
rent. Tbe question is, if in such a? case tbe purebaser would 
bave a good claim to replevy tbe thing, either as against 
creditors who bad seized it in tbe bands of tbe vendor, or 
as against a second purebaser to whom tbe vendor bad aftcr- 
wai’ds delivered it, and who bad got into actual possession 
of it. Cbarondas, in bis responses, decides in favour of the 
second purchaser, and bo cites for bis opinion two decrees: 
tbe one of 1498, tbe other of 1509. Belordeau, liv. 1, chap, 
18, cites also for tbe same opinion two decrees of his parlia¬ 
ment, that of Brittany. 

“ Their argument is, that as conventional deliveries have 
no 0 %'ert act, but consist of a simple agreement made between 
the vendor and the first purebaser, they can bave no such 
effect as to be considered to have transferred the property 
of the thing sold to tbe first purchaser, at least as against 
third persons, according to the rule, Traditionil'm et usuca- 
p)ionilus dominiu rerum non nndis pactis transfenintur, 1. 20, 
Cod. depacL As agreements can have no effect save between 
those who are parties to them, conventional deliveries which 
consist in no overt act, buf only in tbe agreement of tbe 
parties, cannot be taken as against third parties to transfer 
the property. 

“ On the other hand, Gui Pape, decis. 112, maintains that 
a conventional delivery transfers the dominion and property 
of a tiring as completely and specifically as an actual 
delivery, even as against tliird parties. By a conventional 
delivery wMcb arises from a clause of bailment to bis use, 
or by a clause of retention under lease, or even by a simple 
clause of constitution, tbe purebaser takes real possession of 
the tiling sold to him, and by such taking of possession bo 
acquires really the property; for wo can acquu-e possession 
and property of a thing, not only by our own persons, but 
by the agency of another who takes possession in our name. 
Animo noitro corpore ctiam aJieno possidmmm, 1. 3, s. 12, f. de 
acquir. vel ainit. poss. Gcneraliter qtiisquis omnino nostro 
nomine sit in*possessione , , . nos possidere videmur, I. 9, 
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diet. til. Then by these clauses the vendor takes possession 
in the name of the pui'chaser ojf the thing which he sells him. 
The purchaser, therefore,•acquires possession by the agency 
of the vendor, just as he might have acquii-ed it by the 
agency of any other who took possession in his name. This 
delivery, then, has the same effect as an actual delivery, and 
ought as much to transfer the property. It is useless to 
oj)pose to this, the law which says. Non midis conventionihus 
dominin rerum transferuntur, and that agreements have no 
effect save between those who wore parties to them, for that 
is true of pure agreements, but those which arc accompanied 
by a conventional delivery arc not simple bare agreements, 
and it is expressly decided in the law 'll de rei vindic. that 
such a conventional delivery arising from a retention of the 
thing by the grantor as lessee, put the grantee in possession, 
and transferred to him the property of the thing, and conse¬ 
quently a right to replevy it. From all those principles Gui 
Pape concludes, that a first pmehascr to whom no more than 
a conventional delivery has been made of the thing sold, can 
replevy it against the second purchaser who has actually 
possession of it, and he beai’s witness that such is the con¬ 
stant practice of the Parliament @f Dauphiuy. 

I think this last opinion the bettor, subject to this limi¬ 
tation, that the proof of the delivery bo established by a 
notarial document; or if it bo under private signature, pro¬ 
vided the priority to the actual delivery to the second pur¬ 
chaser, or the seizm’o made by the creditors be sufficiently 
established : puta by the death of one of the parties who have 
subscribed the document,” 

From these extracts the reader may observe that a contract 
of sale without delivery amounted fo a perfect sale, under 
nearly the same circumstances as in English law it amounts 
to a bargain and sale. Put a bargain and sale in English 
law, as has been already said, transfers the legal property in 
goods; a perfect sale by the civil law had no effect upon the 
property, it was merely a personal contract binding the 
vendor, but not the goods, So long as the vendor continues 
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solvent and retains the control of the goods, there is no 
very substantial difference in the result of the two systems 
of law; for by the civil law, as soon as the sale was perfect, 
the vendor became bound to deliver the thing sold at the 
time proscribed by the contract, and till then to keep it 
subject to the same personal responsibility as ff the thing 
belonged to the pmehaser, and wore committed to the 
vt'udor as a'bailec, Do7nut, Civil Laip, hooli 1, title 2, s. 2, 
I, 2, 3, 24, 2G; and according to Pothier, it was the better 
opinion that he might be compelled to deliver the thing in 
specie, though that was doubted: and as, on the other hand, 
the buyer was subject to the same liabilities from the time 
the sale was perfect as if the property was his, and committed 
to tho custody of the vendor as his bailee, it seems that, as 
far as regards the substantial result, the property as between 
the vendor and purchaser passed on a perfect sale; the dif¬ 
ferences being between them, rather formal than substantial, and 
rather affecting the form of remedy than the practical result. 

When, howe\'er, the rights of third parties intervene, the 
difference becomes substantial. If, for instance, the vendor 
dies before delivery, but after the bargain and sale, then, 
since tho property is transferred by a bai’gain and sale, the 
purchaser’s right of property in the chattel is unaltered by 
the death; but if the jjroperty were not affected, and the 
contract remained merely personal, the pm’chaser’s remedy 
woidd bo good only to the extent to which tho vendor left 
assets. Or if the vendor becomes a banki’upt, tho assignees 
only adopt such of his (‘ontracts ajS are beneficial, whilst they 
take his whole property: therefore, if a purchaser has acquired 
a projiorty in tlu' goods, he has that as a security, if not, his 
remedy is worthless. Ov the vendor may, as in the cases 
supposed by Pothier, have sold and delivered the goods to a 
second purchaser, or they may have been seized by the 
vendor’s creditors, in each of which cases the vested property 
of the first pui’chasor is by the English law allowed to prevail, 
unless under special circumstances. 

ilie doctrine, therefore, that a bargain and sale transfers 
the property* in the things sold, instead of merely conferring 
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a personal right of action, is oi^p of practical and substantial 
importance. 

A gentleman of great Idaming, Mr. Serjeant Manning, has 
questioned it in a note to Bailey v. Oulvenoell {a). He main¬ 
tains that the rule that property is transferred by a bargain 
and sale without any delivery, is contrary to natural right, 
and is moreover a modern misapprehension arising from a 
mistaken construction of the chil law. 

It docs not seem evident in what the superior natui’al 
justice of the civil law consists. There is certainly nothing 
iniquitous in the rule of the civil law, “ fradittonibus dominia 
rerum non nudis jnictis transferunlur^'‘ but had the authors of 
the civil law written, nine traditlouihm dominia rerum nudis 
paciis transferuntnr, it would have read as well. Both are 
rules of positive law, and if wo were discussing what the law 
should most conveniently be, much might be said on both 
sides; but whether the rule of English law was originally 
adopted by a misapprehension or not, it is submitted that it 
is not modem, but the ancient rple such as has existed since 
English law began. 

The case which the learned aimotator cites from the Tear 
Book (17 Ed. 4, fo. 1 & 2), as Establishing his position that 
property at that time did not pass by a bargain and sale 
without delivery, is a curious one. I shall translate the 
whole of it, part as bearing on the present subject, and part 
as being a very characteristic specimen of the peculiar style 
of the Year Books. 

‘‘In trespass for a close broken, and corn, barley, and 
gi-ass taken away. 

“ Cateshy. Actio non, for long before the supposed trespass 
the plaintiff and defendant bargained in such a ward in 
London that the defendant should go to the place where, &c., 
and there sec the said corn, barley, and things aforesaid, and 
if they pleased him when he saw them, that ho should then 
take the said corn, barley, and grass, paying to the plaintiff 
3s. 4f7 for each acre, one with the other. And wo say that 

% 

{a) Bilik u V. Oidvirmll, 2 SJan. & E,y. 567, 
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WO went tlicre, and that wo |aw them as aforesaid, and we 
were well content with the bargain, wherefore wo took them, 
which is the same trespass. Jndgihont, &c. 

“ Pigof. This is no plea for divers reasons: one is, that he 
has said that the place, &c., is ton acres of com, &c., whereas 
ho should have said ten acres of land sown with com, &c. 
jldorcover, he hath confessed the taking, and hath not shown 
how he hath paid the coin to us according to the bargain, for 
I believe that it was not lawful for him to take them before 
ho had made payment, for it would be most mischievous law 
that he should have them and not pay, &c. Moreover, when 
he had seen the grain, &c., he should have notified to us 
whether he was content with them or no, so that we should 
know whether he had taken them for that cause, for it 
cannot ho a perfect bargain if it he not that each party is 
agreed, &c. 

“ Caieshg, The plea is good enough for anything that he 
hath shown; as to the first eoneeit, that we have called them 
acres of corn, &;c., and not qf land, it is so called vulgariter. 
As to the other conceit that we have passed over the payment 
of the coin, I believe most bargains in the realm are void if 
this he law; hut I hold it to he lawful for him to take them 
on such a bargain before any payment, for it is no mischief, 
for ho can have his action of debt for the money when we 
have received the thing, wherefore, &c.; and to my appre¬ 
hension in every such hargam the law' presumes that as the 
one puts Ms trust in the other to have the thing for wMch 
they have bargained so ought the other, c contra. And as for, 
that w'c should certify him of our agreement; it would be 
very hard if when wo were well content w'ith the view of the 
thing (which is perchance in another country, at a great 
distance from Loudon), to retiun thence to show Mm that; 
and, moreover, his bargain upon this point shows that there 
is no need, for he has put his will into our will, to wit, that 
if they pleased us on the view of them then we should have 
them; by Avhat then could ho be bettor certified than by our 
taking them, &c. ^ 

“ Littleton: As to the payment, it seems to mo that it ought 
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to be stated, otbenviso it is no plea. As if I come to a 
clothier and ask of bim bov? mncb I shall pay for sucb a 
piece of clotb, wbo says so much, and I say that I will have 
it, bnt I pay bim never a penny in band, wboreupon I take 
tbe clotb; tbero be shall have a good action of trespass 
against me, and it shall be no plea that I bought it without 
showing that I paid bim, and so it is here. 

“ Choice^ to the same effect, for a contract cannot be made 
without the assent of both parties, quia dicitur de con, quod est 
simul; for if you ask me in Smitbfleld bow much you shall 
give me for my horse, and I say so much, and you say you 
will have him and pay not the money, do you think that for 
all that it is my intent that you shall have him without 
paying the coin ? I say no; and I may sell him to another 
meanwhile, and you shall have no remedy against me, for 
otherwise I shall be compelled to keep my horse for over 
against my will, if the property is in you, and you should 
take him when you please, which is contrary to reason, and 
so is it here. 

Brian, to the same intent: 'it seems to me for any words 
which have been pleaded in this bargain, that it was not 
lawful for him to take the corn, for it cannot be intended 
that he meant that the defendant should have the com with¬ 
out paying the money. But if he had said to him, ‘take 
and pay when you will,’ or if ho had given him a day for 
payment, then I conceive well that he could take them, and 
that "would bo a good bar if it was pleaded to so much; and 
further, I say that the property is in the defendant by the 
bargain in the case at bar, and in your cases of the horse and 
the cloth; nevertheless, he may not take them without the 
leave of the other. And he shall have a "writ of detinue, but 
the defendant shall be excused by saying he was ready to 
give it up if the other had paid; and if he bring an action of 
debt he shall have the same plea. The case is much as 
where the property remains all the time in me, and neverthe¬ 
less during a certain time I cannot take it: as where I 
deliver certain sheep to a man to soil his fields for a certain 
time; there the property is in mo, and still during the time 



264 


PEOPJSKTr CHANGED WITHOUT DELIVEilV. 


[Pt. II. 


I eamiot take them back. For the other point, it seems to 
me that the plea is not good Vithont showing that he had 
certified the other of liis plcasm’e; for it is trite learning that 
fho thought of man is not triable, for the devil himself knows 
not ihe thought of man; but if you had agreed that if the 
bargtdu pleasc'd you then y(ju should show it to such a one, 
then I grant you ui'od n<jt have done more for it as a matter 
of fact. Suppose that T enter into an obligation to you in 
1(1/., puyabh' in two or thre(> days aftcrwiu'ds, on condition 
that-if you please to take such a horsc' of mine for such a 
tr('s])ass wMch I have done to you, that then, &c., imd you 
look at the lior.sc, but do not say if he please you or not, 
wht'r<d‘oi'o T do not juiy the 10/. Shall the obligation be 
forfeitedXo 1 Wherefore, &c. 

“ ('ulcxi/f. 31y lord, if he did not take the horse so that liis 
act showed his intention, then you forfeit your obligation; 
and as for what is said, that there is no need to deliver the 
thing sold before pajuneut, in the same manner, the other 
would not be to pay him before he had the thing sold. But 
as i said before, by law and •reason each .shall put trust in 
the other; and if ihe payment were material, I think wo 
should have seen issues taken, upon that in our books; but I 
have ne\('i- seen them. Thus 1 put it, if you bring a writ of 
trespass against me for taking your horse, and I plead that 
1 bought him on such a day in London in market overt, and 
then ga\e him to oni' B. to keep, who gaA'o him to you and I 
took him, could you say in that ea^e that I had not paid for 
the hors(' V 

“ Xo, lor it is not material to the plea.” 

“ If 1 be bound to you in 20/. to enfeoff you in 

such an acrt> of land on such a day, if you please to accept 
the feoffment, shall you net be boimd to show mo your 
plcasine ? Yea, verily, as it scorns to me.’’ 

Litllrtm. 1 cannot agree that the property is in him who 
buys by such words Avithout payment; for it is not a clear 
bargain, but subject to a condition in hiAV, to wit, that if he 
pays him it shall be good, if not it shall be void. As let us 
j)ut it tliut 1 eijfeoli Bigot to enfeoff Catesby ; if he will not 
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enfeofi Mm, my entry is implied by law. So tbo performance 
of the condition causes the property to be in him. 

“ Cutesbjf. As to the eertification of his consent, I put it 
that ho had become dumb after the bargain by the act of 
God, and did not know how to write and was of soxmd mind, 
and it seemed to him that the bargain was for his profit. 
What is ho to do? Shall not his seizm’o be sufficient to 
prove his will? quaside sic, wherefore, &c.” 

And thus ends the report. 

“ Littleton,” says Lord Coke, “ in composing his tenures 
had great furtherance in that he flmmshed in the time of 
many famous luid expert sages of the law * Sir Thomas 
Brian Sii‘ iliehard Choke * * and other Justices of the 
Common Pleas.” According to Beatson’s Political Index^ 
Sir Eichard Choke was appointed CMef Justice of the Com¬ 
mon Pleas in 14G2, and on the 9th October, 1471 («), was 
appointed a Puisne Judge in the same Court. Sir Thomas 
Brian was appointed CMef Justice of the Common Pleas on 
the 29th May, 1472; and Sir Thomas Littleton was 
appointed a Puisne Justice of 'the Common Pleas in 1461; 
and Catesby was made a Judge in 1482 ; Pigot seems never 
to have been a Judge at all, sc* that on the whole it seems 
that in the 17th Ed. 4, a.u. 1478, Catesby and Pigot wore 
Serjeants, arguing before the Common Picas; and that Brian 
was CMef Justice, Littleton and CTioke, Puisne Justices. The 
case is a very ciuious one; but it seems a very strange thing 
to cite it, as an authoritj’ to show that a bargain and sale did 
not pass property without, delivery. No such point is made 
in the cause, the question was on the effect of non-payment. 
Littleton and Choke seem to have thought that the construc¬ 
tion of the bargain was, that it was to be a ready money 
exchange, and that therefore there was no intention to change 
the property Brian clearly thought that the bargaiu 
was one of mutual trust, and that the property passed but 


(а) There seems to be an eiior in the Indev as iu these dates. 

(б) It is worth remarking that the ciops which seem to have be(*n growing are 
treated as (jood% throughout the case, \m\ not as a part of the ^eehold. 
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not the right of pof.scP!5ioti. IJis judgment might have been 
delivered yesterday, as it is precisely what the law is under¬ 
stood to ho after the lapse of three eontmics and a half. 
But none of the judges seem to have had the least doubt that 
the property might be changed without a delivery of the 
goods. And in a case a few years earlier (2 Ed. 4, 25,) it is 
argued by counsel and agreed by the Court, that “ If I give 
to you my goods at York, and before you take possession of 
them a stranger takes them, you shall have trespass against 
the stranger, for b)" the gift the property was in you.” In 
the 40 lien. 0, 18,10 Ed. 4, 10, the same point is stated as 
an illustration. Choke there says, “ This is not like where I 
purchase a horse for a price of 20 shillings, there forthivith 
the 20 sliillings are duo to him, for by the sale the property 
of the horse is in mo, and I can seize him.” 

“ Cateshj. If I brxy a horse of you for 20 shillings, you 
may keep the horse till I jjay you.” 

“ Choice. I do not speak to that extent, but I say that the 
ja’operty is in mo by the salc^ so that if a stranger take him 
I shall have an aotion of trespass.” 

“ Brian to Caieshy. Sh, in your case, if you gave him a 
day for payment, you cannot‘detain the horse.” 

In Wortes v. Clifton (c), Lord Coke points out this very 
thing as an mstance of the difforenco between the civil and 
the common law, “as the civil law is that a gift of goods is 
“ not good without delivery, but it is otherwise in our law.” 
It must be observed, that hi a work of very high authority 
(2 Saunders, 90, n. (^)), it seems, to bo thought that this 
applies to a gratuitous parol gift; if it did do so, the 
l)roposition would a fortiori extend to a case of sale, but 
it docs not seem to me that the word “ done” in law Ereneh 
does import prhnd futic that the transaction was gratuitous. 
It is cortahily used in many cases in which there appears to 
have been a consideration; and there is no ea'io in which it 
was (l('ci(led tliat tlu' lu'oporty passed, in Avhich it appears 


(k) JVmt’s V. Clifton, Eollo. EoiJ. Cl. 
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afi&matively that the gift was gratuitous; so that there seems 
uo ground to question Lord Tontordon’s position in Irons y. 
Smallpiece (a), that Lord ‘Coke’s dictum must bo confined to 
cases where there was a binding bargain for a consideration, 
or a deed under seal. 


(a) Irons v. Smallpiece^ 2 B. & A. 551. 




CHAPTEE IT. 


EGU1TABI,E rNTEEEisTS AbSIGNMEOTS. 

[So far those interests chiefly which are legal interests in 
goods have been considered. In this chapter the subject of 
the creation and assignment of equitable interests is discussed. 
As questions relating to such equitable interests not unfro- 
quently arise out of contracts for the sale of goods, and as 
the law applicable to any particular ease sometimes depends 
upon a very critical examination of the facts of that case, the 
subject is treafed at some length without further apology. 

Equitable interests in goods or in the proceeds arising from 
the sale of goods, or in a specific fund, may bo created in a 
vaiiety of ways. 

An cqnitabh' interest in a specific fund is both created and 
assigned in the case' which,is commonly spoken of as an 
equitable assignment of a debt. 

Jiodic/c V. (houhi! (fc), in 18-32, is an instance of this sort; 
the facts of the case are set out later on (&). Lord Truro, 
after reviewing all the cases on the Mibject, said that the 
principh', to be extracted from them was that ‘‘ An agreement 

between a debtor and a creditor tliat the debt owing, shall 
“ be paid out of a specific fund coming to the debtor, or an 
“■ order given by a debtor to his creditor upon a person owing 
“ money or holding funds belonging to the giver of tho order 
“ directing such person to pay such funds to the creditor, will 
“ create a valid equitable chai’ge upon such fund,” or in other 
words, will operate as an eciuitable assignment of tho debts 
“ or fmid to which tho oi'der refers The relationship 


(«) Moduli V. trandell, 1 Ue O. M. & (1. 777. 

(6) 29."). 

(c) Sue p. 14 Q. 15. n. aiO; Mi p. Xiihoh, 22 Oh. D. 782 ; Brice v, 
BnnniiU), 3 B. IJ. :)69; Tooth v. MuUefi, L. B. 4 Oli. Ap. 242 ; Percival v. Pnon, 
29 Oh. D. 128 ; Mr p. Hall, hi /•- WhitUwj, 10 Oh. 1). 615 ; In re Inimj, E.i p. 
Brett, 7 Oh. D. 419t I'loultin. ( ihi i,f (Vii^iw Co., 4 Oh. D. 421. 
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of the parties wMeh. Lord Triu'o is contemplating here is 
•where A. owes money to B. and B. owes money to 0. In 
the first case which he puts there is an agreement between B. 
and C., that C. shall be paid oat of the money owing by A., 
and in the second case, B. gives an order to C., in which he 
directs A. to pay the money to C. 

Where a person covenants to assign goods as soon as ho 
becomes the o'wnor of them, but which he has not at the date 
of the covenant, an equitable interest in the goods is created 
and passed to the assignee as soon as the covenantor becomes 
possessed of the goods. 

An equitable interest is also created where goods are 
deposited in the hands of one person upon certain trusts, as 
for example, to sell the goods and pay over the proceeds or a 
portion of them to some person. A trust is here created, and 
the cestui qiie trust has an equitable interest in the goods, or, if 
they have been sold, in the proceeds of the sale, which are a 
specific fund on which the trust attaches («). 

Equitable interests of this latter kind have boon alleged to 
have been created in scveinl reported cases where goods have 
been consigned, and bills of exchange have been chawn 
“ against ” that consignment. 'It will be found on exa mining 
the cases that such expressions are not sufficient, even if any 
evidence of the creation of a trust. 

In the simple case where the vendor consigns goods to the 
vendee, drawing on him for the price, and nothing further is 
said, that merely makes the vendee owner of the goods and 
debtor for the price. Thp relationship is that of debtor and 
creditor and not of trustee and cestui qiie trust. But if goods 
are consigned and received on the terms that certain bills are 
to be paid out of the proceeds, then the relationship of trustee 
and cestui que trust is created. 

The consignee takes the goods in tmst, to give effect to 


{a) See the jiiclgiaent of Jessel, M.E., in la ?e EalUtCs EMe in 1879,13 Ch. D. 
707, where the following of earmarked, and funds held upon trust 'was fully con¬ 
sidered, as also the meaning of a fiduciary ” relation : and the New Zealand Go, 
V. Watson,in 1881, 7 Q. B. B, 374; v. Jtuii, 11 Ob. D. 773; Harris v, Truman, 
9 Q. B. B. S64 
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those rights which the consignor has reserved, and those 
rights appear to be in equity, lights not merely in personam, 
i.e. against the consignee, but rights in reni against those 
particular goods, or the proceeds of them, and consequently 
are good not only against the consignee but against any one 
who takes the goods or the proceeds subject to the equities 
which affect them in the hands of the consignee. 

The consignee or bailee cannot do anything inconsistent 
with the contract. The rule of law as stated by Lord Justice 
Xollish in Vuwjhan v. Halliday (a), is, “ that if a remittance 
“ is sent for a particular piu'pose, whether it be by bills or a 
“ remittance in money, the person who receives the remittance 
“ must either apply it for the purpose for which it was sent, 

or else return it.” 

■Whether a contract to create a charge upon the goods or 
on the particular fund arising out of the sale of those goods 
can bo proved depends upon the evidence. But it is not to 
bo prosiuncd from the mere fact that the goods have been 
consigned and bills drawn on the consignee against or in 
respect of that consignment, whether it appears that the bills 
wore so drawn cither upon the face of the bills themselves or 
in the correspondence. Th« acceptance of a bill drawn 
against goods is merely a promise to pay for the goods 
according to the tenour of the bill, and is not a promise to 
pay out of a particular fund (l>). A statement that they were 
so di’awn is generally nothing more than a statement of the 
way in wliieh the right to di-aw the bill has arisen. 

It must also be borne in mind that it is not sufficient to 
create this trust, that tlie goods were consigned upon ti’ust. 
It must bo proved that the goods wore also received upon 
that trust. Tor, in the case where goods arc consigned to a 
por.son with iustruetious to ajqdy the proceeds of them to a 
certain puiqjose, ho is not bound to undertake that duty. lie 
may decline to receive or to hold them for that purpose, and 
if he does so ho has no right to take possession of them, and 
if they come into his possession ho has no right to retain them. 


(a) ran^han v. Ilallidaii, 0 Ch. Ap. 508. 

(b) CamUhtiSj In u Ilnjfjinson^ 3 Pc G, <^5 S, 570, 
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If he has mado do coDtract with the consignor he holds thorn 
in trust for the owner, and ctihnot assort any lien over the 
goods. Until tho consiguoc has undertaken to perform the 
conditions on which tho goods were deposited ivith him, ho has 
no right either to got or to keep possession of tho goods («). 

The nest question is, assuming such equitable interests to 
have boon created, can they bo assigned ? 

An equitable assignment is nothing more than an assign¬ 
ment, bad at law but good in equity, of an interest either in 
goods or in a specific fund, which interest may be either 
legal or equitable. 

Where a debtor, as in the case put in Lord Truro’s 
judgment already cited (i), gives an order to his creditor 
upon a thii'd person, ordering that third person to pay a 
specific fund to tho creditoi’, that is an equitable assignment 
of tho fund. But an order to j)ay out of amj funds, is not 
an equitable assignment of any funds (c). In this latter case, 
however, possibly there may bo an assignment which is good 
in equity, not of an interest but of a contract, just as at law 
a contract is assigned by tho indorsement of a bill of ex¬ 
change {d). 

Tho question is most commonly raised whore goods have been 
consigned to a person on tho understanding that bills are to 
be drawn on the consignee and to bo paid out of tho proceeds 
of tho consignment, and tho bills have been handed by the 
drawer to thii’d parties, who set up a claim to have their bills 
paid out of those proceeds. They assert their claim on the 
ground that they are holders of tho bills, and as such arc the 
assignees of the assignor’s equity to have the bills paid out of 
that security. 

How there was no doubt that in Ex furta Waring (e) the 
security had been deposited in trust to pay tho bills; there 
is no doubt also that tho holders were the indorsees of those 


(rt) Shcphenl v. Eaniconj 5 E. & L Ap. IIG; 40 L. J, Q. B. 148 ; ante, j). 202. 
(h) Ante, p. 268. 

(c) See Feruoal v. Dimn, 29 Cli. D. 128. 

(d) See also the Judicature Act, 1873, s. 25, subs. 6, and JFuller v. Bmdfonl 
Old Banl, 12 Q. B. D. 342 and 511. ^ 

(e) BximvU Waring, 19 Yes. Jun. 345 j 2 Bose, 183, 
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bills. Yet it is quite clear from Lord Eldon’s judgment tbat 
they bad no equitable right to tbat security, but -were mert' 
creditors on tbe bills. An oquitablu interest bad been created, 
but it bad not been assigned. 

Tbe indorsement of tbe bill is a mere assignment of tbe 
debt, and not an assignment of tbe right to have tbe securi¬ 
ties appropriated. The bolder of the bill is, if tbe debtor 
accepts the bill, a mere creditor on tbe bill of both tbe 
draAver and acceptor. If the debtor does not accept it, tbe 
bolder is not eA'ou a creditor of tbe debtor, but meroly a 
ereditor of the assignor. 

But if, besides the indorsement of the bill, there is evidence 
to show an intention to assign an interest in the security as 
well as the debt, then, AA'hetber the debtor accepts the bill or 
not, the holder is in equity the assignee of the assignor’s 
equitable interest, and has the right to have the securities 
appropriated to his bill. It does not appear to be necessary 
to prove that there is auy contract betnu-en the assignee or 
bill bol(l('i*, and the holder of the securities. It seems to be 
sufficient to show a eontracc between the assignee and tbe 
assignor. The <'ase in its simplest form is where a sum of 
money is deposited Antb a person in trust to hold it for the 
depositor, and tlic depositor assigns tbat specific sum to a 
third party. Tbe assignee has become, in contemplation of 
equity, the owner of the sum, and has a right to say to the 
person liolding it, pay it OA'cr to me. Just as where he was 
in contemplation of equity the owner of goods, he would have 
tbe right to say to the person holding them, hand the goods 
over to me. 

Assuming that the goods were deposited on trust, and that 
there is a good assignment, it must be noticed in passing that 
tbe assignee takes his assignor’s intei-est, subject to all equities 
which afi'ect it in his hands. 

It may be important that tbe debtor or holder of the securi¬ 
ties should have* tiotice of the assignment, for the assignee’s 
title is an ■equitable one only {ti), and therefore it seems that if 
the holder of the securities had no notice of the assignment, 

(«) In rc Fmhfield^s Trust, II C’li. D. 198, 



Uh. it.] equitable INTBREtiTS AND ASSIGNMENTS. 273 

he might, in certain cu’cnm^tanccs, safely pay over the 
fund to any one "who had given value for it, and that person 
■would have as good an eqtiity and a better title at law than 
the assignee. But if, after notice, the holder of the security 
hands it or the proceeds to any one but the assignee, ho is a 
■wrong-door. 

In those cases, as well as in those whore it is the property 
which is being dealt ■with, there may be an interest created 
by estoppel. Although thoro may have boon no actual 
contract of assignment between the assignor and the assignee, 
yet the assignor may have made representations as to the 
facts, the truth of which he might bo estopped from denying. 
And the holder of the scciu'itics or debtor may, by repre¬ 
senting that he owes the debt, or that he holds the securities 
or the fund on a trust, estop himself from subsequently deny¬ 
ing the truth of those statements. As V.-C. Wigram 
said (a), “ Coui'ts, both of law and equity, have hold 
“ repeatedly that where a creditor, on whose behalf a stalie 
“ has been deposited by the clpbtor ■with a third person, 
“ receives notice of that fact from the stakeholder (the 
“ third person), the notice will convert a stakeholder into 
“ an agent for and a debtor to tliat creditor.” 

There is a point of some difficulty connected with this 
subject which has given rise to an arbitrary and unnecessary 
rule of law, kno'wn as the rule in Ex parte Waring (h). The 
difficulty arises where socimties have been deposited by a 
consignor on the understanding that certain bills are to be 
paid out of those scciu’ities,..and the bills have been indorsed 
away, and both the consignor and the consignee have become 
insolvent. It only arises where there was a trust between 
the consignor, or drawer, and the consignee, or acceptor, to 
pay the bills out of the iiroceeds of those goods. ‘Where 
there is also a double insolvency no difficulty arises where 
either the drawer or the acceptor remains solvent. Nor doe,s 
it arise in the case Avhero the draAver has not parted Avith the 


{a) Tiidoi’s Leading Case^ in Equity, 4tli ed., 778. 

(h) ExjKirte Warimj^ 19 Tcfs Jun. 34o ; 2 Ro'^e, li?2. 
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bills, but remains tbo bolder of them. He has bis. right 
arising out of the contract to have the securities appropriated 
to the payment of the bills, and tef have the balance of the 
securities, if any, handed over to him. But if he has indorsed 
avay the bills, the difficulty does miso, for the holders have 
no right in themselves to have the securities appropriated in 
that manner if they have made no contract with respect to 
those securities ; they are mere creditors on the bills; they 
arc merely assignees of the debt by the indorsement of the 
bill, but not of any equity to have the debt paid out of a 
particular fmid. 

The rule in jEf jjnrtf Waruy (a) was first adopted by Lord 
Eldon in that case, and has been since followed as a rule of 
law by all the Coiu-ts. 

The difficulty or complication may bo stated in many ways, 
but it is only a statement of an apparent, and not of a real 
difficulty, as will be seen when examining the Scotch pro¬ 
cedure in such cases later on (0). 

Ef the case bo considered,from the point of view of the 
trustee in bankruptcy of the drawer, the difficulty seems to 
bo this. Ho wants to got possession of the securities. This 
he can only do by giving the bills of exchange to tho 
acceptor’s trustee. If, in order to do this, he pays the bill 
holders in full, and so gets back the bills from them, and 
then exchanges tho bills fur the securities, he not only pays 
the holders in full, wffiieh is to prefer them to the other 
creditors of the drawer, but the bill holders arc paid exclu¬ 
sively out of the drawer’s estate, whereas beiug also creditors 
on the acceptor’s estate they should have been partly paid 
out of that estate, and so the accej)tor’s creditors get an 
advantage at the expense of the drawer’s creditors. 

The case may bo considered from the point of view of the 
acceptor’s trustee'. He can only make use of tho secinities 
for the purpose of paying the bills; the securities having 
been deposited for that purpose only ; but the bill holders 


(a)^Erparte TVanurp 10 Vo* Juii. 345 ; 2 Eose, 182. 
(h) 309. 
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have DO right to say to him, “ Yod must make dso of thorn 
for that purpose.” And if he docs make use of thorn for that 
purpose, ho gives the hill holders a prefcroDco which he was 
not compelled to give and has do right to give. Od the 
other hand, if he docs Dot so make use of thorn, they romam 
in liis hands unavailable, for the drawer being also insolvent 
cannot pay the bill holders in full, and until that has boon 
done, ho cannot got them back into his possession. 

The difficulty was simply a practical one—how to make 
tho securities available in such a complicated state of circum¬ 
stances. The rule laid down by Lord Eldon for tho fii’st time 
in Ez parte Waring (a) enables the bill holders to avail them¬ 
selves of the equity of the drawer, and to have tho securities 
appropriated in the hands of tho acceptor to their bills. Tho 
rule is applied in cases of a double bankruptcy or insolvency, 
or a bankruptcy and an insolvency, where both estates are 
under tho control of tho Court, and whether the bill holders 
had or had not notice that tho securities had been deposited 
to meet the bills, and whether the security belonged to tho 
diuAver and was pledged with tho acceptor, or belonged to tho 
acceptor and was pledged with the drawer. 

The cases which appear to boa? out these propositions will 
now be considered in the following order for tho sake of 
simplicity. Firstly, those cases where the question was. 
Were tho goods deposited upon ti’ust (below); secondly, tho 
assignment of an equitable interest (page 293); and thirdly, 
tho rule in Ex parte Waring {a) (page 303). 

Firstly. Were the goods or other scemity deposited and 
received upon a trust? 

In TooJee V. Ilollingivorth (5), in 1793, the plaintiff in 
Manchester, and Daniel in London^ had agreed that the 
plaintiff should draw from time to time on Daniel remitting 
him light guineas and bills to meet tho acceptances. Daniel 
absconded and was declared banlampt, and the defendant was 
appointed his assignee. Tho plaintiff, who was ignorant of 


(c\) Ec jparfe JFaring, 19 Tes. Juii. 345 ; 2 182. 

(b) Toohe v. IToUingworth] o T. R. 215. ^ 
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these facts, remitted to Daniel^ certain guineas and bills,—the 
subject of this action in trover—■which came iato the posses¬ 
sion of the defendant. The plaintEff paid the bills when due, 
and Lord Kenyon, C.J., and Ashurst and Grove, JJ., held 
that the plaintiff was entitled to have the securities rctinncd 
to him. Duller, J., took a different view, an'd was of opinion 
that the plaintiff was not entitled to recover, apparently on 
the gi’ound that the parties had not a particular ffansaction 
only in their contemplation, but had come to a general agree¬ 
ment which was to form the basis of a general dealing 
between thorn to any extent, and to bo continued to an in¬ 
definite length of time. There is nothing in the judgments 
of the other three judges to show that this distinction was 
not present to their minds. They appom’ to have decided 
the case on the broad ground mentioned in the judgment of 
Ashurst, J. (rt), that ‘‘ where goods are sent by one man to 
“ another for a partioulai’ purpose, and they have not been 
“ (and cannot be) applied to that purpose, the former may 
“ recover thorn back again. 

In Wallet' V. Birch (i), in 1795, J. Torbes deposited certain 
cotton ■with Greavoh and Co., who promised to pay the pro¬ 
ceeds to J. Forbes, when and as received. J. Forbes was the 
agent of Caldwell and Co. Caldwell and Co. were indebted 
to Greaves and Co., and both became bankrupt, and Greaves 
and Co.’s assignee claimed to assert a lien over the cotton and 
to retain the proceeds. But the Court held that they had no 
lien; for Greaves and Co. had expressly undertaken to pay 
over the irroeeods. The fact that J. Forbes was the agent of 
Caldwell docs not ajjpear to have been communicated to 
Greaves and Co. And Lord Kenyon, C.J., did not think 
that was of much importance. 

In Bermles v. Fuller [a), about 181(J, the defendants were 
bankers ■with whom the plaintiff, as holder, had deposited a 
certain bill of exchange, payable at their house. Puller, who 


(«) .) T. H. 2S8. 

(b) fFd/ler v. Bitch, 6 T. E. 258. 
Be) iialeb v. Fnlfe)\ 14 Etast, 590* 
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was the acceptor, sent a dork to Fuller’s with money to pay 
the bill. The clerk placed the money on the counter saying 
he had brought it to pay the bill. Fuller’s clerk took the 
money, but said he must see Fuller before giving up the biU, 
and subsequently declined either to give it up or return the 
money. The FuUers believed they had a right to do this, 
having a banker’s lien over Puller’s money in account with 
him. The plaintiff contended that the money had been paid 
to the Fullers for his use. Lord Ellcnborough, C.J., was at 
first of opinion that there had been no receipt of the money 
for that purpose. But a new trial was granted, on the ground 
that as the Fullers did not at once refuse to receive it they 
must be taken to have received it for that purpose. 

In Willmns v. Everett [a), in 1811, Xelly, who was a 
merchant at Capetown, wrote to the defendant, his corre¬ 
spondent in London, enclosing two bills and requesting him 
to pay the proceeds of the bills to certain persons, one of 
whom was the plaintiff, and he added that he desired “ the 
“ amounts paid each person to bp put on the back of their 
“ respective bills.” Kelly appears to have advised the plain¬ 
tiff that he had sent the bills to the defendant with the above 
instructions, and the plaintiff theh applied to the defendant for 
payment. The defendant declined to act on Kelly’s instruc¬ 
tions and refused to pay the plaintiff, but he subsequently 
received payment of the bill sent by Kelly when it became 
due. The plaintiff brought this action to recover that part 
of the proceeds of the bill which the defendant had been 
instructed by Kelly to pay, over to him. It was argued for 
the j)laintiff that the defendant by receiving the bills had 
undertaken to apply them to the purposes for which they 
were sent. But Lord Ellenborough, C.J., upholding the non¬ 
suit, said there had been no such assent either express or 
implied by the defendant, and that Kelly might countermand 
his instructions respecting the remittances as often as he 
pleased, and that the defendant would hold the remittances 
for the use of the remitter himself, until by some engagement 
with the plaintiff the remittances were appropriated to him. 


(n?\ IVillorrms v". TUrfivaff. IJ.'Rflai’. 
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Id Snaiih v. Burndge{a)^ in 1812, Kieran and Co. of 
Dundalk and Graeme and Co. of London had engaged in a 
joint transaction to supply stores tt) the Govoniment. Kieran 
and Co. shipped a cargo of pork to Portsmouth, sending tho 
hill of lading to Graeme and Co., who, being desirous of 
raising money, pledged it with the plaintiffs, their bankers. 
Graeme and Co. became bankrupt, and when the cargo arrived 
the captain refused delivery to the plaintiffs and placed it in 
the defendants’ warehouse. Graeme and Co. appear to have 
thought they had a right to pledge the cai'go as Kieran and 
Co. were considerably in their debt. But the Court hold not. 
Mansfield, C.J., delivering the judgment said, “ it was clear 
“ that it (the pork) was intended by the shipper to be delivered 
“ into the Government stores, and as he consigned it to 
“ Graeme on those terms, it therefore must be taken to be 
“ accepted by them for that pm'posc; and if so, it could not 
“ be legally diverted to any other purpose ” (5)- This case 
was before the Paotors Acts, 

In Frith v. Forhes[c), in ^1802, one question Avas whether 
the seoiu'ities had been received in trust to pay certain bills 
out of the proceeds. Another Avas whether the bills had 
been assigned subject to ariy equity affecting them. Porbes 
and Co., the defendants, Avere the agents in London of Begbie 
and Co. of Eangoon, upon the terms of a letter which Porbes 
and Co. had written to Begbie and Co., saying that they 
would open an account upon which Begbie and Co. might 
draAV, keeping tho account at all times covered. Begbie and 
Co. had sold a yacht for tho plaintiffs to the King of Burmah, 
and roeeiA'ed in payment a quantity of teak and cutch. 
Instead of consigning these direct to tho plaintiffs, Begbie 
and Co. consigned them to Porbes and Co. per the ‘ China,’ 
and advised them of it in a letter in which they stated that 
they enclosed the bills of lading for certain teak and cutch 
“ against which Ave ha\'e vahicd on you at six months sight in 


(a) Bmiih v. Bunidge, 4 Taunt. C84. 

(jj) See also /’«)» v. Biotui, in 1817, 3 Ht.ivk. 273. 

(0 ^nth V. FoUts 31 L. J. Ch, 793, and on appeal, 4 De G. F. & .1. 409, and 
vost. T>. £209. 
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“ favour of Messrs. Frith and Co.” (the plaintiffs). The bill 
of exchange referred to was •in these terms, “Six months 
“ after sight . . . pay to, the order of Messrs. Frith and Co. 
“ . . . the sum of 12002^. . . . and place the same . . . 
“ to account consignment per ‘ China.’ ” Begbie and Co. 
sent the bills of exchange to the plaintiffs. Forbes and Co. 
having hoard of the insolvency of Begbie and Co. declined to 
accept them when presented, and claimed to retain possession 
of the cargo and to set it off against Begbie and Co.’s debt to 
them on the general account. The plaintiffs filed a bill 
against Forbes and Co. to have it declared that they were 
entitled to a charge on the proceeds of the cargo in priority 
to Forbes and Co.’s lien. Sir John EomiUy, M.E., hold that 
they were not so entitled, but on appeal the Lords Justices 
held that they were. 

Lord Justice Turner said, “If a consignee thinks proper to 
“ accept an assignment, with express duections to apply it or 
“ the proceeds of it in a particular mode, he cannot, as I appre- 
“ hend, set up his general lien in opposition to those direc- 
“ tions. In such a case only Vhat remains after answering 
“ the particular directions can, as I think, become subject to 
“ the general lien.” And speeddng of the terms of the letter 
from Begbie and Co. to the defendants stating that the bill 
was drawn against the cargo of the ‘ China,’ the Lord Justice 
said those were “ terms which could not be construed other- 
“ wise than as meaning that the biUs were to be paid out of 
“ the proceeds of the consignment.” 

It is to be noticed that this was a very peculiar case, and 
may be explained as being one where a principal instructed 
an agent to hand over certain funds to a third person (a). 

In Trimingham v. Maud (i), in 18G8, the facts, which were 
complicated, appear to have been that the course of business 
was for Barron and Co., of Barbadoes, to draw on Kattray 
and Co., of London, and to sell the drafts in Barbadoes. 
They also bought bids in Barbadoes, and sent them to Eattray 


(a) SeeJjioiun, Hluphii d Co v. Kongh^^Y, N. 1885, 116, not yet repoited in 
the other report's. ,, 

(h) Tinmnghiim v. Maud^ L, E. 7 Eq. 201; 38 L. J. Ch, 207, 
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and Co. for the pui’pose of keeping them in funds to meet tke 
bills. These remittances werd not stated to be sent to cover 
any particular bills. Rattray and Co. became insolvent, and 
at that date there ■were current acceptances of Barron and 
Co.’s drafts for a large amount. Barron and Co., who had 
not heard of the insolvency, sent off to Rattray by three mails, 
remittances which subsequently realized 11,791Z. By the 
same mails there arrived from the holders drafts on Rattray 
and Co. to the extent of 1G,000Z. In their letters, in which 
the remittances were enclosed, Barron and Co. said, “Webeg 
“ to advise the following di'afts;” and then followed a list of 
the drafts for the 16,000^., and then they proceeded, “We 
“ enclose the following firsts of exchange,” being the remit¬ 
tances for 11,791^. now in question. The drafts were not 
accepted, and BaiTon and Co. became insolvent. It appears 
to have been argued for BaiTon and Co., that the remittances 
had been sent as cover for the drafts for 1G,000?., and that as 
those drafts had not been accepted, they had a right to have 
the remittances back again. But V.-C. Giffard held other¬ 
wise. This case was the subject of observation in Ex parie 
Gomes (a). There does not seem to have been any evidence 
of an appropriation beyond the fa-ct that the remittances were 
sent and the ckafts were advised in the same letters. They 
seem to have been sent as cover for all the outstanding 
acceptances generally. 

In E/eli^ V. Megaw [h), in I8G9, the plaintiff was a com 
merchant in London. The defendant was a member of the 
firm of Hamilton and Co., of Belfast. The plaintiff had pur¬ 
chased a cargo of wheat, ex ‘ Maraquita,’ and Wedd, being 
desirous that the cargo should be sold by Hamilton and Co., 
in Belfast, advanced Field 500/., for which Field accepted a 
bm in which the consideration was described as “value 
“ received in wheat ex ‘Maraquita.’” It was agreed at the 
same time that the bill should be renewed from time to time 
until Field should have received the proceeds of the sale, at 


(a) JEju ^arU Gmneiy 10 Ch. App 647. 

^ (?>) F%el(l V. Megaw, L, 4 C. P 660, 
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■whicli time lie promised to pay the bill. No notice of this 
agreement -was given to Hamilton and Co. The plaintiff 
stopped payment. Wedd claimed the 600^. from Hamilton 
and Co., and they paid that sum to him. This action was 
brought by the plaintiff to recover back the 500Z. from the 
defendant, who represented Hamilton and Co. The plaintiff 
denied having made the wheat a seeuritj’’ for the payment of 
the 500?., and the Court held that there was no equitable 
charge. It was an agreement to pay when the proceeds 
should be received, not a contract to pay out of those par¬ 
ticular proceeds. 

In the case of In re Netv Zealand Banking Corporation, 
LevPs Case [a), in 1869, the holders of bills sought to have 
certain securities appropriated to those bills. 

The New Zealand Banking Corporation had made advances 
to Levi, which wore covered by securities which Levi had 
deposited with the Corporation. Subsequently the New 
Zealand Banking Corporation, at Levi’s request, granted a 
credit to White and Co. McKenzie drew bills in favour of 
Levi on the New Zealand Banking Corporation, who accepted 
them. These bills were drawn by McKenzie on account of 
White and Co., and on White ^d Co.’s credit with the New 
Zealand Banking Corporation. Both the New Zealand Bank¬ 
ing Corporation and Levi were insolvent; and Overend, 
Gurney and Co., as holders of these last-mentioned bills, 
sought to have the sccuiities appropriated to the bills 
of which they were the holders, on the principle of Ex parte 
Waring (h). But Lord Eomilly, M.E., held that the securi¬ 
ties had not been deposited to cover those bills, and therefore 
Ev pm te Waring (5) did not apply. 

In the case of In re General Rolling Stock Co., Ex parte 
Alliance Bank {c), in 18G9, the General Eolling Stock Co. 
made an advance to Murray, for which he gave his accept- 


{a) In oe New Zealand Banling Coijpouition, Lem\ Case, L. it. 7 Eq 449. 

(Z>) Ex ;pa)te IVanng, 19 Yesey, jmii, 345, 2 Rose, 182, p. 304. 

(c) In 7 e Gmeuil Bolhng Stocl Co,^ Expaite Alliance Banly 4 Cb. App. 123; 38 
L J. Cli. 714, ^ 
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anees and deposited tlie secuiity in question. The Alliance 
Bank had become the holders of some of these bills, and 
before they became due but after the Alliance Bank 
had become the holders, Murray, who was desirous to 
have the loan continued, accepted, at the request of the 
General Bolling Stock Co., a fresh set of bills in place of the 
first set. Both Murray and the General Bolling Stock Co. 
were insolvent, and the Alliance Bank sought to have tho 
securities appropriated to their drafts, on the rule in Ex parte 
Waring {d). But the Court held that the rule was not 
applicable; for although the securities had been deposited to 
cover the first-mentioned biUs, Murray’s liability on them to 
the General Bolling Stock Co. had been cancelled by his 
acceptance of tho second set, at a time when the parties had 
a right to deal with the security as they pleased, and therefore 
the securities wore no longer a security against the first set. 

In Shepherd v. Harr Ison [b), in 1871, where the bill of 
lading was handed over to tho consignee on condition of a 
bill of exchange being accepted, the consignee retained the 
bill of lading but refused to accept the bill of exchange. 
The House of Lords held that ho had no right of action 
against the shipowner for refusing to deliver up the goods. 

The case of Robey and Co’s Perseverance Iron Works v. 
Ollien' (c), in 1872, was very much like Frith v. Forbes (d). 
A distinction seems to be that in Robey v. Ollier (e) there was 
no evidence of a contract by the defendant to pay the debt of the 
jiroceeds, and in Frith v. Forbes (d) there was such a contract. 

In Robey and Co.’s Perseverance,Iron Works v. Ollier (e), in 
1872, Brown of Ibraila consigned a cargo of maize, per 
‘ Acacia,’ to the defendant. Brown was the defendant’s agent 
at Ibraila, but occasionally he made purchases at their joint 
risk, and this was such a transaction. BrovTi sent tho defen¬ 
dant a letter advising him of tho consignment, and saying 
that ho had drawn on him against the cargo. He subse- 

(a) Me parte JFaring, 19 Veseyjjunr., 345 ; Ho^e, 182. 

{h) Shephercl v. Harrison^ L. R. 4 Q. B. 197 aiul 493 : 5 E. & I. Ap. 116 • 38 
L. J. Q. B. 105 and 177 ; 40 L. J, Q. B. 148. 

(c) lioleij ti CuJs Perseverance Lon TForh^y. Ollln, 7 Ch.'App. G95. 

(d) Fiith V. Fofhfs^ 31 L. J. Cli. 793, on app. ; 4 De G, F. & J, 409, 
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qxiently forwarded tlio bill of lading. The defendant answered 
that tbe drafts “ on account of this cargo shall have due pro¬ 
tection,” Brown was indebted to the plaintiffs, and endorsed 
the drafts to them. The drafts were in these words:—“ Pay 
to the order of myself the sum of 260Z., which place to ac¬ 
count cargo per A.” The plaintiffs presented the drafts, but 
the defendant refused to accept. Brown being insolvent. The 
defendant sold the cargo, and the plaintiffs claimed to have 
the proceeds appropriated to their bills. James and Mellish, 
L.JJ., held that they had no such right. James, L.J., said, 
“ I am not prepared to say that merely because a bill of 
“ exchange purports to be drawn against a particular cargo, 
“ it carries a lien on that cargo into the hands of every 
“ holder of the bill. In. F/it/i v. Forbes (a) there were grounds 
“ for saying that the intention was to give Frith, Sands, and 
“ Co. an equitable interest in the cargo, for the letters of the 
‘‘ consignor to the consignees referred to bills of exchange 
“ which the consignor had drawn in favour of Frith, Sands, 
‘‘ and Co. Hero the reference is only to bills which the 
“ consignor had drawn to his own order, not mcntioniag any 
“ third parties. In Friilt v. Forbes (a) the cargo was the 
“ property of the consignUr, Who had full right to dispose 
“ of the proceeds as he pleased. Here Brown was not the 
“ owner of the cargo, but had only a joint interest in it. 
“ Moreover, his letters to the defendants wore not communi- 
“ eated to the plaintiffs, who did not advance their money on 
“ the faith of them ” (b). 

" In the Citizens’ Banlc (if Louisiana v. First National Bank 
of New Orleans (c), in the House of Lords in 1873. The 
eoiu'se of business was for the FTov/ Orleans Bank to draw on 
the Bank of Liverpool, to sell the drafts in ISTew' Orleans, and 
to remit securities to the Bank of Liverpool, so as to keep 
that bank out of cash advances. The plaintiffs, the Louisiana 
Bank, were holders of bills dimvn by the Hew Orleans Bank 

(a) Frith v. Forbes^ 31 L. J. CL 793, on apji., 4 De G. F. & J. 409. 

(h) See also Fb fcti te Carrntheu, Li re 3 De G. & S. oTO ; anti LuUcher 

V. Goviptoir cVFbCompte de Paris, 1 Q. B. D. 709. 

(t) Uitv.en'," Panh of Louisiana wFust Kahonal Paul of y\ir f)rhaH.\ G E. & 1. 
App. 3o2 ; 43 L. J. Gli. 209. This uise was on the same lacts Thomson y. 

T. T? nil Arv finO • nu 11 .1 ( li 
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on the Bank of Liverpool. The New Orleans Bank suspended 
payment, and the Bank of Liverpool refused to accept the 
hills, although having in its possession securities of the Now 
Orleans Bank amply sufficient to meet the hills, on the ground 
that the securities had not been appropriated to the hills, and 
that therefore they must he returned to the receiver of the 
New Orleans Bank. The Louisiana Bank filed a hill against 
the Bank of Liverpool and the New Orleans Bank, and sought 
to restrain the Bank of Liverpool from paying over the 
securities to the trustee of the New Orleans Bank, and to 
have them appropriated to their hills. At the time when the 
Louisiana Bank purchased the hills, the agent of the New 
Orleans Bank stated that the hills were drawn against funds 
to a much larger amount already remitted to the Bank of 
Liverpool. 

The Louisiana Bank relied upon two alternative grounds : 
first, that there had been an equitable assignment of these 
securities to them; and, secondly, that the New Orleans 
Bank were estopped from denying that the securities were 
appropriated to the plaintifis by reason of the representations 
of their agent to them. 

Lord Selhome,' L.C., dealt fil’st with the question of 
estoppel. His judgment is very instructive. He said:—“ I 
“ apprehend that nothing can be more certain than this, that 
“ the doctrine of equitable estoppel by representation is a 
“ wholly different thing from contract, or promise, or equit- 
“ able assignment, or anything of that sort; ” and after point¬ 
ing out that a representation, to efiget an estoppel, must be a 
representation as to an existing fact, and would not effect an 
estoppel if it were merely as to the representor’s intentions, 
he proceeded to point out that in this case there had been no 
representation as to a fact; “ for,” said ho, “ the only repre- 
‘‘ sentation Avhich would have produced an estoppel would 
“ have been a representation that the Now Orleans Bank had 
“ constituted a trust of funds belonging to that Bank, but 
‘‘ then in the hands of the Bank of Liverpool, by which the 
“ Liverpool Bank might bo bound, as trustee, to apply those 
‘‘ funds in payment of tlie bills. * The statement which had 
been made amounted 1o nothing further than a statement 
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“ that there "were funds in the hands of the Liverpool Bank 
‘‘ sufficient to pay the hills.” * 

On the question of equitable assignment, he was of opinion 
that there had been no contract to specifically appropriate the 
funds in the hands of the Bank of Liverpool to meet the bills. 

The case of Morgan v. Lanvih'e{a\ in 1875, decided that 
a letter of credit does not amount to an equitable assignment 
of the sum mentioned. 

IjiEx ^arte Gomez, In re Ygle&ias [b), in 1875, the course 
of dealing was for Gomez, of Malaga, to draw on Yglesias, of 
London, sending him remittances as seemity, Yglesias 
stopped payment. A receiver was appointed, and a composi¬ 
tion was agreed to and accepted, which, it was not disputed, 
was binding on all the creditors of Yglesias, including the 
bill holders; Yglesias’ estate was therefore freed from any 
further claims by them. The Coui't held that the conti’act 
on which the securities had been deposited was a contract of 
iudeumity, and therefore, that the receiver must return the 
securities to Gomez after deducting the composition. 

The case of In re Entwistlc, "Ex parte Arhuthnot (c), in the 
Court of Appeal in 1876, is very similar to Robegh Case(d). 
A firm in India were in the habit of selhiig cotton to Ent- 
wistle of London. They drew on Entwistle, sending the 
drafts and bills of lading to theii* London agents, who pre¬ 
sented the drafts to Entwistle for his acceptance, giving him 
the bills of lading. Entwistle had accepted the drafts drawn 
in respect of the cotton in question, and had received the bill 
of lading, and pledged it with a firm of cotton brokers. Ent- 
wistlo stopped payment, indebted to the brokers, who sold the 
cotton, and, after bringing the proceeds into account, paid 
the balance to Entwistle’s trustee, without prejudice to the 
vendors’ claim. The vendors claimed it on the ground that 
the cotton had been specifically appropriated to meet their 


(ti) Moigan Jjaiioiut, 7 E 6c L Ap. 423 ; 44 L. J. Ch. 457. 

(6) Ex paitb Gonit^, In to Yglt'iiab^ 10 Ch. Ap. 630 ; see also Lathanir. Oliaite^ed 
Bank of India, L. E. 17 Etp 205. 

In 1 e Entivistle, Ex imrte Aibiitlinot, 3 Ch. 1). 477. 

{cl) Rohnfs Pu'seietana IFoihv 7 Ch. App. 695, 
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bills. On the face of the drafts were the -words “ pay, &c., 
and place the same to account fiotton shipments as advised.” 
Both the Indian firm and their London agents and Entwistlo 
had -written ofi the drafts as dra-wn on account of or against 
the cotton in question. The Court of Appeal held that there 
was no equitable assignment, and indeed it seems as if the 
expressions used were little more than the means adopted for 
identifying the drafts. Entwistlo was a purchaser, and could 
do what he pleased with the cotton. The contract was nothing 
more than one by which ho undertook to pay a debt, stated 
by both parties to have been incurred in respect of certain 
cotton. 

In Ex parte Banner, In re Tappmbeck{a), in 1876, before 
the Court of Appeal, Christianson and Co. of Para, were the 
agents of Tappenbeck and Co. of Liverpool, and in that 
capacity they purchased goods at Para, and consigned them 
to Tappenbeck and Co. They raised funds for this purpose 
by di-awing on Tappenbeck and Co. and selling the drafts. 
Christiansen and Co. sent the bills of lading and invoices 
dii'ect to Tappenbeck and Co.* and directed them to place the 
invoice price of the goods to their credit, and the bills, out 
of the proceeds of which thc^gomls had been purchased, to 
their debit, in the account between them. Both firms 
became insolvent, and a consignment of india-rubber, which 
was on its way, was not stopped in transitu, and was taken 
possession of by the trustee of Tappenbeck and Co. The 
holders of the bills now sought to have that consignment 
appropriated to their bills. The ^ourt after deciding that 
the property in the india-rubber had passed to the trastee, 
hold that the bill holders were not entitled to the proceeds of 
the india-rubber. MeUish, L.J., delivering the judgment of 
the Com’t, which is one of very great value, pointed out the 
distinction between a principal consigning goods to his agent 
for sale, and an agent consigning goods to his principal, and 
continued, “When a principal consigns goods to his agent 
“ for sale, the goods in the hands of the agent remain the 


(a) Erpnrte Vennet, In re Tappmlrcl, 2*Ch. D. 278; 4.3 L. J. Bank. 73. 
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liroporty of the principal, subject to any charge which the 
“ agent may have on them; if the pi'incipal draws hills 
“ upon tho agent specifically against the goods, that gives 
‘‘ tho agent a right to apply the proceeds of tho goods when 
‘‘ sold in payment of tho hills; hut subject to that chai’gc tho 
“ goods, and tho proceeds of the goods, remain tho property 
“ of the principal. Whore, however, an agent in one 
“ country purchases goods on account of his priacipal, and 
“ consigns them to him in another country, if the agent 
“ allows the property in the goods and the possession of the 
“ goods to pass to his principal, the goods become the 
“ absolute property of the principal, and the agent, in the 
“ absence of an express agreement to tho contrary, has no 
“ lien or charge upon them in the hands of his principal. 
“ Kor docs it, in our opinion, in the absence of fraud, mate 
“ any difference that the agent draws a bill upon his prhieipal 
“ for tho express purpose of obtaining payment of tho price 
“ of the goods, and that tho principal refuses to accept the 
“ bill unless the agent has taken tho precaution of making 
“ the goods by tho bill of lading deliverable to his own 
order, and has transmitted the bill of lading to an agent of 
‘‘ his ow, with dhections not ho hand it over to the principal 
“ unless the bill of exchange is accepted. We think that 
“ the right of an agent in such a case over tho goods, as 
‘‘ against nis principal, is tho same as that of a vendor as 
“ against a purchaser. If the agent gives credit to the 
“ principal and transfers tho property in the goods and the 
“ right to obtain possession of the goods by means of the 
‘‘ bill of lading to bis principal, and fails to stop tho goods 
“ m transitu, the trustee of the principal, in the event of his 
“ bankruptcy, is entitled to the goods. * * Lastly, wo 

“ have to consider whether there is sufficient evidence of 
“ Christiansen and Co. having a valid charge upon the goods 
“ after they had come into the possession of Tappenbock and 
“ Co.; and having a right to have the proceeds of the goods 
“ applied to the payment of the bills. It was contended for 
“ tho respondent that every person who consigns goods to 
“ another has a right to give directions howrihe goods are 
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“to be disposed of, and that a consignee to ■whom snch 
“ directions are given must tlispose of the goods in the 
“ way directed or else return them. Wo admit that this 
“ is true as a general rule, and that the case of TooJee v. 
“ Mollingioorthia) is an instance of the application of it. 
“ The question, however, is, did Christiansen and Co. give 
“ any directions to Tapponbeck and Co. that they were to 
“ sell the goods and wore to apply the proceeds in payment 
“ of the bills of exchange ? Wo think that the argument 
“ that they did, depends entirely upon a confusion between a 
“ direction to deal with the proceeds of goods, that is to say, 
“ the sum to be realised by the sale of the goods by the 
“ consignee in a particular way, and a direction to deal with 
“ the invoice price of the goods, that is to say, the price at 
“ which the goods are sold by the consignor to the consignee 
“ in a particular .way. "^^Tiere the consignor directs the 
“ consignee to apply the proceeds of the goods in a particular 
“ 'way the consignor still remains the o'wner of the goods, 
“ and if he directs the proceeds to be carried to his credit in 
“ a particular account, and tflo biUs to be placed to his debit 
“ in the same accoimt, that may amount to a direction to 
“ apply the proceeds of the billi? in taking up the bills of 
“ exchange. Where, however, a consignor sells goods to a 
“ consignee and directs him to carry the invoice price of the 
“ goods, that is, the debt due from the consignee to the 
“ consignor for the price of the goods to a particular account, 
“ that does not iiiA’olve a direction to deal with the goods 
“ themselves or the proceeds of tlje goods in any particular 
“ way. On the contrary it admits that the goods thomseh'cs 
“ are the property of the consignee, and if the invoice price 
“ of the goods is placed on one side of an accoimt to the 
“ credit of the consignor, and the bills of exchange dra'wn hi 
“ respect of the price of the goods are placed on the other 
“ side of the account, the only effect is, that Avhon the bills of 
“ exchange arc paid by the consignee, the debt due to the 
“ consignor for the price of the goods- is discharged, but no 


(<i) tooU V. Hollingwoitli, T> 1* R. 215, ante, p. 275. 
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‘‘ charge on the goods in favour of the consignor is thereby 
“ created ” (a). * 

In Rmlcen v. Alfaro {b')f in 1877, Y. Alfaro of Costa Eica, 
consigned coffee to Moses Levy and Co., of London, and in 
his letter advising them of the consignment, he enclosed a 
letter of recommendation from Eley Alfaro and Co., autho¬ 
rising him to diw on them, and stated that he had dravm 
on them on the strength of it. Ho also stated that Eley 
Alfaro and Co. had a share in this transaction. Two of the 
drafts came into the possession of the plaintiffs as holders for 
value. Moses Levy and Co. refused to accept them when 
presented. When T. Alfaro heard this, he wrote to Schwartz 
of London, instructing him to obtaiu possession of the coffee 
from Moses Lew and Co., and to sell and honour the drafts 
with the proceeds. The day before the bills were due, 
Schwartz wrote to the holders in reference to their bills 
sayiag that he expected to receive delivery of the coffee 
‘‘ sent by the drawer against the above,” *.(?., the bills. He 
again wrote to the holders saying that he had obtained the 
warrants for the coffee from Moses Levy and Co., and would 
dispose of the same as “ instructed by sender.” Moses 
Levy and Co. appear to have had some claim agaiust Eley 
Alfaro and Co., and served Schwartz with an attachment of 
all goods and moneys belongiug to Y. Alfaro. The plaintiffs 
thereupon filed a bill against Y. Alfaro, Schwartz, and Moses 
Levj’' and Co., prayiug that it might be declared that the 
coffee had been specifically appropriated to their bills, and 
that they wore consequently entitled to the proceeds in 
priority to the other parties, and the Court of Appeal held 
that this was so. 

In Duncan, Fox ^ Co. v. North ^ South Wales Banlt (e), 
in 1879, Duncan, Eox and Co. had sold to Eadford and Co. 
through Maxwell, a broker, certaiu com. Eadford and Co. 
accepted bills for the price, drawn on them by Maxwell, and 


(tt) See also for consignments from piincipal to agent, T/ie Nexc Zealand Co. v. 
JFat6on, 7 Q. B. D. 374. 

(b) Banlcen v. Alfaro, 5 Ch. D. 786 ; 46 L. J. Ch. 832. 

(c) Duncan, Fox cC? Co. v. North ar^d South Wales Bank, 11 Cli. D. 88 ; 48 
L. J. Ch. 376. 
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Duncan, Fox and Co. discounted them with the hank. 
Eadford and Co. became insofvent, and Duaean, Fox and Co. 
were liable on the hills as indorsers. Eadford and Co. had 
deposited seemity with the hank to seem’e any balance which 
might he owing hy them to the hank. This deposit was made 
before the purchase of the com, and Duncan, Fox and Co. were 
not aware of it. It was argued for Duncan, Fox and Co. that 
they were in the position of sureties for Eadford and Co. to 
the hank, and were therefore entitled to have the securities 
applied to meet the hills. But the Court of Appeal held 
that they were not so entitled, for although an indorsor is a 
surety for some purposes ho is not so for all. 

In the ease of In re the Gothenliiry Commercial Company^ 
Limited {a\ in 1881, that company in London had been in 
the habit of accepting hiUs drawn on it by a Swedish hank. 
The Swedish hank from time to time transmitted securities 
to cover the drafts. The company, as was well known to the 
hank, frequently realised the securities, and charged them¬ 
selves with interest on the proceeds from the date when they 
were realised up to the tune when they were required to 
meet the acceptances. The company became insolvent, 
having discounted some of«'th€r remittances, and having the 
rest of them in hand. The Court, consisting of Jessel, M.E., 
Brett, and Cotton, L. JJ., seems to have been very strongly 
influenced hy the consideration that interest was paid hy the 
company, on the ground that a man would only pay interest 
for money when he had a right to make use of it, and the 
right to make use of it as he %cs is inconsistent with his 
holding it as trustee for a certain purpose, and held that 
the hank were only entitled to have the seemities in hand 
appropriated to their hills (5). 

This case was followed in the case of In re Broad, ex parte 
Neek (c), in 1884. There the course of business between 
Thomsen in Sweden and Neck a hanker in London was for 
Thomsen to draw on Neck, and to remit hills to cover the 


{a) In re Gothenburg Gommercitd Co,, Limited^ 29 W. E. 358. 
{li) See Banco de Lima v. Anglo Permian Banl, 8 Cli. P, 160. 
(t) In te Byoacl, Expaite Necl^ 1*3 Q. B. D. 740. 
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drafts as they matured. Sometimes Neck kept the remitted 
bills until they became due, find sometimes be discounted 
them, and in the account between him and Thomsen, he 
credited Thomsen with the proceeds of the remitted bills, and 
debited him with the amount of his acceptances, interest 
being both allowed and charged, with an annual settlement. 
Thomsen drew on Neck, and subsequently remitted to him as 
cover a draft at sight on Westenholz Brothers, which was 
accepted by them, and handed by Neck to his bankers and 
paid at maturity. Neck became insolvent, and the Court of 
Appeal held that Neck had ceased to hold as trustee, and had 
become a mere debtor. The Court, as in the former case, 
seems to have been very much influenced by the payment of 
interest on the proceeds. But it does seem at least possible 
that as the settlements were annual, this arrangement about 
interest may have been made for convenience in keeping the 
accounts. However, this point seems to have been taken in 
the former case. 

In Phelps, Stokes ^ Co. v. Cornier [a], before V.-C, Bacon, 
in 1884, Borland of New York “acted as the agent of two 
firms, one at Liverpool and the other at Pernambuco, C. C. 
Johnston was the solo partner «f the Liverpool firm and a 
partner with the defendant in the Pernambuco firm. At C. 
C. Johnston’s request, Borland prachased goods m New York, 
and consigned them to the Pernambuco firm, sending the 
bills of lading to the Pernambuco firm, and drawing bills on 
the Liverpool firm, which were indorsed to the plaintiffs, but 
which were subsequently dishonoured when presented to the 
Liverpool firm for acceptance. The peculiarity of these bills 
was that there was a counterfoil attached to each draft, ad¬ 
dressed to the Liverpool firm, which informed them that the 
di’afts wore drawn against those consignments. The Liver¬ 
pool firm became insolvent and indebted to the Pernambuco 
firm, which asserted a right to retain the proceeds. The 
plaintiffs claimed to have the bills paid out of the proceeds, 
and were unsuccessful. There seems not to have been a 


(a) PMps, StoUs <Si Co. v. Ooinher, Gli. D. 755 ; 6.3 L J. Ch. 1134, affirmed 
in the Court of Appeal, 
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vestige of evidence of any contract by either firm so to pay 
them. • 

In Ex parte Dever. in re Suse(^a), in 1884, Sentance was a 
merchant at Shanghae, Mnssett was a merchant in London, 
and Suse and Siboth were bankers in London. Sentance had 
drawn bills on Snse and Sibeth, remitting them tea, and had 
discounted them with the Hong Kong Bank; the question 
was whether the tea was specifically appropriated to meet 
the bills. 

Mnssett and Sentance had been in the habit of doing 
business together, and Mnssett requested Suse and Sibeth to 
grant a credit to Sentance. Suse and Sibeth then wrote a 
letter of credit to Sentance, authorizing him to draw on them, 
the drafts to be accompanied by bills of ladiag, “ these doeu- 
“ ments to be sun*endered to us against our acceptances.” 
Under this credit Sentance made various consignments to 
Mnssett, drawing on Suse and Sibeth in respect of each par¬ 
ticular consignment. On each draft there was a statement 
that it was drawn under the letter of credit, and was to bo 
placed to accoimt of the particular consignment as per ship¬ 
ping documents therewith. Sentance discounted all the bills 
with the bills of lading attached, with the Hong Kong and 
Shanghae bank, showing them the letter of credit. When 
the bills arrived in London they wore accepted by Suse and 
Siboth, and the bills of ladiag wore delivered to them. The 
tea was warehoused on arrival, and the freight was paid by 
Suse and Sibeth and debited to Mussett in their account with 
him. As the tea was sold from^day to day, Mussett sent a 
cheque for the amount sold to Suse and Sibeth, who gave 
Mussett a delivery order. Mussett did not, when paying his 
cheque, state that it was against any particular acceptance of 
Suse and Sibeth’s. Su^>e and Siboth became insolvent, and 
at that time paid; of the tea had been sold and part remained 
in the warehouse. The Court of Aj)peal held that Sentance 
was entitled to have the unsold tea appropriated to the drafts, 
but not the proceeds of that which had been sold. An d 


t(a) Ex^arte T)ever, in te'Sitse, 13 Q. B. D. 166. 
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fuitlier that the hill holders had no rights against the goods, 
hut were raere creditors («). * 

Secondly: The assignment of an equitable interest. 

In the leading case of Burn v. Carvalho {h\ in 1839, the 
facts are sot out so perspicuously in the judgment of Lord 
Cottenham, L.C., that the judgment is given verbatim. 
“ Fortunate, who carried on business at Liverpool, had been 
‘‘ in the habit of consigning goods for sale to Eego, at Bahia, 
‘‘ aud of drawing upon him for the expected proceeds; and, 
“ for the purpose of realizing, in this country, the amount of 
“ the bills so drawn, he employed the firm now represented 
“ by the plaintiffs to negotiate those bills; in order to effect 
“ which, they indorsed them, and, having disposed of them, 
“ placed the amount to the credit of Fortunato, for which he’ 
“ drew upon them. Burn and Co.” (the firm represented by 
the plaintiffs), “having heard that some of these had been 
“ refused acceptance by Eego, and, therefore, expecting that 
“ such bills, and the others they had so indorsed, w'ould be 
“ returned to them and payment required of them, applied to 
“ Fortunato, in a letter dated the 4th of April, 1829, roquest- 
“ ing him to write to Eego, by the first vessel, with orders, 
“ that in case he did not pay’the drafts, he would imme- 
“ diately hand over such property as he might have of For- 
“ tunato’s, of an equivalent value to the bills not paid by 
“ him, to their agent, Mr. Yogeler ” (also at Bahia), “ whom 
“ they requested to pay the bills for their honor. In answer 
“ to this letter, Fortunato, in a letter to Bum and Co., 
“ dated the 9th of April,. 1829, said, ‘ Agreeably to your 
“ ‘ injunction, I will write to Mr. Eego per brig ‘'Wavertree,’ 
“ ‘ to sail on the 12th of this month, directing him to hand 
“ ‘ OAm to Mr. Yogeler property of mine in his hands to 
“ ‘ cover the amount of bills that eventually may not be 
“ ‘ paid; ’ and, accordingly, by a letter to Mr. Eego, dated 
“ the 11th of April, 1829, he gave the directions to him as 
“ follows:—‘ I have engaged and made promise to Messrs. 

(a) See fuitlier on tlii^^ subject, In re Favyh Parent Felted Co,, 1 Cli. D. 361 ; 
Johnson v. Roheuts, 10 Ch. Ap. 505, 

(1)) Burn V. Carvalho, 4 !My. & Cr. OSO. 
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“ ‘ Bui'u au(l Co., that you should pass into the hands of 
“ ‘ their agent in your city,^ Mr. Yogcler, all the property 
“ ‘ which might exist in your hands on my account.’ By 
“ a letter of the 11th of June, 1829, Mr. Eego informed 
“ Messrs. Bum (after stating that great part of the goods 
“ ■which Fortunato had consigned to him remained in his 
“ possession) that he would deliver such goods to Mr. Yo- 
“ geler, in consequence of the order so to do which he had 
“ received from Fortunato. 

“ On the 30th of June, 1829, the goods in question wore 
“ accordingly delivered over by Mr. Eego to Mr. Yogelcr, 
“ and were afterwards sold by him, but did not produce 
“ sufficient to meet the bills which Messrs. Burn had so 
“ endorsed; but, after applyiag such proceeds, they remaiaed 
“ creditors of Fortunato, upon that account, to a considerable 
“ amount. 

“ On the 23rd of June, 1829, a commission of bankrupt 
“ issued against Fortunato; and ho was found bankrupt 
“ upon an act of bankraptcy of the 23rd of May pre- 
“ ceding; ■* * *. 

“ It was admitted that there was not a possibility of 
“ informing Mf. Eego of "^ho "letter of the 9th of April, 
“ 1829, before the act of bankruptcy on the 23rd of May. 

The result of this state of facts, which I have taken from 
“ the admissions, is that Fortunato, being under pecuniary 
“ obligations to the plaintiffs, and having property in the 

hands of Eego, his agent, promised and agreed to apply 
“ such property, or a sufficient part of it, to the discharge of 
“ such liability, and sent directions to Eego for that pui'posc, 
“ but became bankrupt before such instructions did or could 
“ have reached Eego; and the question is whether such 
“ promise and agreement did not give to the plaintififs a right 
“ in equity to have to have such property so applied, notwith- 
“ standing the intermediate bankruptcy of Fortunato; and 
“ the inquiry is, first, whether the plaintifis acquired any such 
“ right against Fortunato ? secondly, if they did, whether 
“ such right can be enforced against his assignees ? * * *. 

‘‘ In equity, an order given by a debtor to his creditor upon 
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“ a third person having funds of the debtor, to pay the 
“ creditor out of such funds,* is a binding equitable assign- 
“ mcnt of so much of tjio fund. * Here there is an 
“ existing fund in an agent’s hand, and there is a distinct 
“ contract to discharge the liability out of that fund, and to 
“ give directions for that purpose. I think, therefore, that 
“ the letters of the 4th and 9th of April, 1829, amotmted to 
“ an equitable assignment of the funds iu the hands of Eego; 
‘‘ and, if so, how can the subsequent bankruptcy in June, 
“ uj)on an act of bankruptcy iu May, destroy the efiect of 
“ such equitable assignment ? The property in the hands of 
“ the assignees was certainly liable to this equity, unless 
“ some provision in the bankrupt Acts interfere to prevent it. 
a -Sc * -s;- j therefore, of opinion that the plaintiffs had a 
“ good title, in equity, to the goods delivered by Eego to 
“ Yogoler(a).” 

In BocUe/c y. Gandell{h), in 1849, certain Eailway Com¬ 
panies owed money to the defendants, who were their engi¬ 
neers. The defendants owed money to their bankers, who 
were the plaintiffs. The defendants wrote to the solicitors of 
the Eailway Companies authorizing them to receive the 
monies, and asking them to pay the money .when received to 
the plaintiffs. The solicitors then wrote to the plaintiffs, 
telling them what their instructions were. The soHoitors 
received the money but paid it to the defendants. There was 
no direction given by the defendants to the Eailway Com¬ 
panies to pay the money to the plaintiffs, nor was any agree¬ 
ment proved between the defendants and the plaintiffs. Lord 
Langdale, M.E., hold that there was no equitable assign¬ 
ment. Ho said(c), “It seems difficult to ascertain the 
“ groimds, on which the authority given to a person, who has 


(it) See aho Malcolm v. in 1849, 3 Mac. & G. 29 ; Panente v. Lulhoch, in 
l'=^55 ; 20 Beav. 588 ; Holioyd v. Griffiths, in 1856 ; 3 Diew. 428 ; Acraman v. 
BaUs, in 1860, 2 E. & E. 456; 29 L. J. Q. B. 78; Ellin v. Baler, in 1862, 11 
C. B. N. S. 626 ; 31 L. J.C. P. 177 j v. Du Buisson, in 1874, L. R. 18 

Eq. 283 ; 43 L. J. Gli. 508. 

Qi) Bodich V. Gcmdell, 12 Beav. 326 ; on ap. 1 De G. M. & G. 763. 

(/)rage337. 
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“ no interest, to receive, and the promise of the same person 
“ to pay when received, can htf said to constitute an equitable 
“ assignment; ” and he pointed ojit on the following page 
that this was not inconsistent with the solicitors being held 
liable at law on their promise. This judgment was affirmed 
by Lord Chancellor Truro (a). 

The facts of this ease appear to amount to nothing more 
than this. The defendant says to one who was his agent for 
this purpose, “ When certain money is paid to you, you are 
“ to pay it to the plaintiffs.” The agent then says to the 
plaintiffs, “ My instructions arc to pay the money to you as 
“ soon as I get it.” There was no contract between the 
defendant and the plaintiff, and there was no reason why the 
defendant should not withdraw his instructions. 

In Btivn V. Carvalho (b), Tortunato’s own letter stated that 
ho had made a promise to Bum and Co. 

The case of Hoare v. Dresser (c), in the House of Lords, in 
1859, was one of some complication. The same cargoes had 
been assigned in equity to both the plaintiffs and the 
defendant, and the real question was whether the plaintiff’s 
at the date of the assignment to them had notice of the 
assignment to the defendant. • * 

Dresser, of London, had contracted with Horrbom, a timber 
merchant in Sweden, to sell thi’ee cargoes of timber which 
Hon'bom was to consign to him from Sweden. Horrbom 
wrote to Dresser,.saying he had received two charter parties 
for two of the cargoes and hoped to get the third, and that 
the cargoes would have to be paid for shortly, and asked 
leave to di*aw on Dresser for 1,000/. To this Dresser 
assented, and Horrbom then wi’ote enclosing copies of charter 
parties of two vessels, the ‘ Vercnc ’ and the ‘ Christiana ’ (on 
board of which two of the cargoes were afterwards shipped), 
and saying that he had authorized a Mr. Brestadius to draw 
on him for 500/. Dresser accepted Frestadius’ effaft for 500/. 
and paid it at maturity, and he subsequently accepted and 


(a) llodicl V. Gandell, 1 De G. M. & G. 763. 

(h) Burn v. Uaivalho, 4 My.^ Cr. 690. 

{cyiloaie V. Dresser, 7 H. L. 290 ; 28 L. J. Cli. 611. 
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paid another of Frestadius’ drafts for 50UZ. On the 29th 
Septcmhcr, Norrbom again WTStc to Dresser stating that he 
expected to receive by the next post the bills of lading of the 
‘ Vorene ’ and ‘ Christiana,’ and that the captains of two other 
vessels would complete their loadings next week, and that in 
a few posts he would send the shipping documents of all four 
cargoes. 

On the 24th October, Hoare and Co., the plaintiffs, re¬ 
ceived a letter from ISTorrbom, in which they wore requested 
by him to deliver to Dresser the charter parties of the ‘ Irene ’ 
and ‘ Christiana,’ and bills of lading endorsed in blank (all of 
which were enclosed) as soon as Dresser should accept a draft 
for 1,312/. (also enclosed), and should make an acknowledg¬ 
ment that Norrhom had performed his contt-act in all respects. 
The letter also stated that he (Horrbom) had authoiized 
Frestadius to draw on them for 1,300/. This letter fi'om 
Forrbom to Hoare and Co. was sent through Eleman, who 
was Hoare’s agent in Sweden, Eleman enclosing it in a 
letter of his own to them, in which he said, refeiring to 
ITorrbom’s authority to Frestadius to draw for 1,300/., that, 
“knowing Dresser and Co., to be very good, I have not 
“ hesitated to assure Mr. Frestadius that you will promptly 
“ honour his draft.” Two days previously to this Hoare and 
Co. had received Frestadius’ drafts on them for 1,300/. 

On the receipt of ETorrbom’s letter and shipping docu¬ 
ments on the 24th, Hoare and Co. sent a clerk to Dresser, 
who presented the draft for acceptance, and informed him of 
the contents of Horrbom’s letter. Dresser was annoyed and 
declined to accept the draft, saying the proceeding was a 
strange one, as the cargoes were already his, and that he had 
made advances to Horrbom in respect of them, and that it was 
a swindle. Hoare and Co. then wrote to Dresser on the 24th, 
posting the letter at 11.30, which Dresser received between 
12 and 2 o’clock, in which they stated explicitly the condi¬ 
tions on which the bills of lading would be delivered to him. 
In answer to this, Dresser on the same afternoon wrote that 
he wished to see the bills of lading, and would return them if 
he did not accept the bill and make the othev acknowlcdg- 
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ments, and on the faith, of this Hoaro and Co. deliycrcd them 
to him on the afternoon of the ^4th. And in the evening of 
the same day they wrote to Frestadins “Wo also give yonr 
“ drafts dno protection,” and posted the letter the same 
evening. Frestadins’ drafts were subsequently accepted. 
On the 25th Dresser accepted the draft for 1,812^., and 
retiumed it to Hoaro and Co., hut kept the bills of lading 
without making the required acknowlegments. He subse¬ 
quently paid the draft at maturity. Hoaro and Co. requested 
Dresser either to give his acknowledgments or to take back 
his acceptance and return the bills of lading. 

It was argued for Dresser that there had been an equitable 
assignment to him of the cargoes of the ‘ Verene’ and ‘ Chris¬ 
tiana,’ and then when Hoare and Co. came under a liability 
in respect of the bills of lading for those cargoes, that they 
had notice of Dresser’s prior equitable title. The case really 
turned on the second point, the House of Lords being of 
opinion that Hoaro and Co. had not notice of Dresser’s claim, 
oven assuming it to have existed, but the ease is important, 
as shovdng what tho judges considered to be an equitable 
assignment. Lord Chelmsford, L.C., said, “When the 
“ ‘ Verene ’ anck ‘ Christians ’ were laden with timber ex- 
“ pressly for the purpose of satisfying the contracts which 
“ had been entered into on account of Noiahom for the supply 
“ of exact quantities shipped for Bristol and for London, 
“ Dresser had an equitable title to the property in these 
“ cargoes which he could enforce against Horrbom, or against 
“ any other person claiming from HoiTbom with no better 
“ title than he possessed.” 

“And,” said Lord Wcnsleydale, “I take it to be perfectly 
“ clear that in order to create an equitable assignment tho 
“ obligation must bo to dohver a particular chattel, not to 
“ deliver any chattel. * * But in this case, though tho 

“ contract was, I think, uncertain till the 29th September, 
“ there was a positive engagement that the bill of lading of 
“ those two cargoes which had been put on board tho 
“ ‘ Verene ’ and ‘ Christiana ’ should be transferred to 
“ Dresser, and though Dresser refused to aocept the particular 
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“ bill that was drawn upon him, I think it may be well con- 
“ sidorcd as an appropriatioil of those two cargoes to him, 
“ which would constitute an cq^uitable lien on thorn in Ms 
“ favour.” 

In I’nffi V. Ibrdes (a), in 1862, wMeh has been considered 
at greater length, ante, p. 278, there was an assignment of 
the debt, but the pinch was, was it assigned free from equi¬ 
ties. Tor the determination of tHs point there was the sub¬ 
sidiary question, were the seemities specifically appropriated ? 
Lord Justice Turner put the case in this way: “ The bills 
“ * * * refer to the consignments, and operate, I think, as 
“ orders by Begbie and Co. on Forbes and Co, to pay the 
“ bills out of those consignments, and the presentment of the 
“ bills by the plaintiffs was a communication to Forbes and 
“ Co. of those orders ” (5). Begbies had assigned to Frith a 
debt wMeh was owing to Begbies from Forbes. Begbies then 
became insolvent. How this being an equitable assignment, 
the assignor could only assign it subject to any equities 
affecting it, and it was argued for Forbes that one of these 
equities was his lien over the proceeds in respect of Begbie’s 
general indebtedness to him. But the Lords Justices held 
that Forbes, by accepting the ■mrgo in tru-st to pay the debt 
out of the proceeds, had renounced Ms lien over those pro¬ 
ceeds, and therefore could not now assert it. 

It must not be forgotten that this case was a peculiar one, 
and that it was a case of a principal consigning goods to Ms 
agent, and not that of a vendor consigmng to a purchaser (c). 
The plaintiff’s title was^also good against Begbie, and Ms 
assignee could not be in a better position. 

In the case of Holroytl v. Marshall (d), in the House of 
Lords in 1862, Taylor, who was the occupier of a mill, cove¬ 
nanted that he would assign to Holroyd, his landlord, all 
machinery which might thereafter be brought by Mm (Taylor) 


(a) Frith V. Forhes, 31 L. J. Cli. 793 ; 4 De G. F. & J. 409. 

(h) See aLo tlie concluding sentence of his judgment. 

(c) See ptr James, L.J., in In n Entwi^k, 3 Ch. D. 480 ; and va.Itdbey v. Olher, 
7 Ch. Ap. 696. 

(d) Holroyd v. Marshall, 10 H. L.^. 191; 33 L. J. Ch. 193, 
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into tlic mill. Tlic sheriff seized the machinery -which Taylor 
had so brought in, and Holroy^ claimed it as equitable as¬ 
signee. The House of Lords held that he was entitled to it. 
Lord Westbury said, “ * * * It is quite true that a deed 
“ which professes to convey property which is not in cxist- 
“ ence at the time is, as a conveyance, void at law, simply 
“ because there is nothing to convey (a). So in equity a 
“ contract which engages to transfer property which is not in 
“ existence, cannot operate as an immediate alienation merely 
“ because there is nothing to transfer. But if a vendor or 
“ mortgagor agrees to sell or mortgage property real or per- 
“ sonal of which he is not possossed at the time, and he rc- 
“ ceives consideration for the contract and afterwards beemnes 
“ possessed of property answering the description in the con- 
“ tract, there is no doubt that a court of equity would compel 
“ him to perform the contract, and that the contract would 
“ in equity transfer the beneficial interest to the mortgagee 
“ immediately on the property being acquired. This of course 
“ assumes that the supposed contract is one of the class which a 
court of equity would decree'd specific performance. * * * It 
“ follows that, immediately on the new machinery and effects 
“ being fixed or ♦placed in the mill, they became subject to 
“ the operation of the contract, and passed in equity to the 
“ mortgagees, to whom Taylor was bound to mate a legal 
“ conveyance, and for whom he, in the meantime, was a 
‘‘ trustee of the property in question ” (h). 

The case of Reeve v. Whitmore {c\ in 1803, is introduced 
here, as in it an attempt was made^to give to a mere license 
to seize after-acquired property the same effect as a covenant 
to assign after-acquired property, so as to create an equitable 
interest in such property. Lord ‘Westburj’-, L.O., said, “A 
“ power is a very different thing fium an interest; and if the 
“ extent and limit of the contract be merely that he should 


(a) Even ii the contract is in form an absolute assignment, yet it merely 
operates as a promise to assign niitil the contract attaches upon specific goods, 
Colh/n V Tsaac% in 1881, 19 Ch. D. 351 ; 51 L. J. Cli. 14. 

(h) See aho Mocjfj v. Baler, in 1838, 3 M. & W. 195. 

(^) Bteic V. lllnkfioie, 33 L. J. Ch. 66. 
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“ have such, a power, then an interest would not arise under 
‘‘ the power till the power wa« exercised ” (a). 

In Gurnell v. Gardnei‘j{p), in 1863, Gledhill, who was in 
debt to the plaintilE, had contracted to purchase some wool 
from Bradley, but had not paid the whole of the price. The 
wool was lying at Doncaster, on the defendant’s premises. 
In order to secure the money owing to the plaintiff, Gledhill 
said to him, “ There is the wool which has gone to Doncaster; 
“ go and sell that wool; pay Bradley the balance due to him 
“ on such wool, and keep the remainder youi’self.” Gledhill 
died shortly afterwards. The plaintiff accordingly went to 
Doncaster and demanded possession, but was informed by the 
defendant that he had been instructed by Gledhill’s adminis¬ 
trators not to deliver it. The plaintiff, however, by force 
obtained possession, and sold the wool; he then paid Bradley 
the sum owing to him, and kept the balance. The defendant 
and the administrators commenced an action to recover the 
value of tho wool, and the plaintiff, having no defence at law, 
suffered judgment to be entered against him, and then filed 
his bill to have it declai-ed that he was in equity entitled to 
the proceeds of the wool. V.-C. Stuart held that there had 
been a good equitable assignment. It is worth noting that 
there was no evidence in wiitiag of the equitable assignment. 

In Langton v. Waring (c), in 1865, the plaintiffs were the 
assignees in bankruptcy of Hollway, Hart and Co., who had 
contracted to sell a large number of railway sleepers to the 
defendants. Tho cargoes, as they arrived from Dantzic, were 
discharged at Hollway, Hart and Co.’s wharf, and the timber, 
which was double the size of a railway sleeper, was sawn in 
two and then delivered at the defendant’s wharf, about half 
a mile distant. The question arose as to the last cargo. John 
Hart, who was one of the firm of Hollway, Hart and Co., 
called on the defendants to ask them for an advance, and at 
the interview, as appeared from the evidence, an advance of 


{a) Thomjpsoii v. Cohen, L. R. 7 Q. B. 532 ; 41 L. J. Q, B. 221. 
Qi) Curnell v. Gardner, 9 Jnr. N. S. 3220 ; 4 Gift, 626. 

(c) Lanqfon v. JFannr/, 18 Q, B. K S. 315, 
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600?. was made to him ou account of this last cargo. Ho then 
absconded, and some days aftcsrwards the defendants sent a 
large number of men, and, against,the consent of Hollway, 
Hart and Co., carried away the timber. Part of the timber 
had been sawn into sleepers; part had not. 

The plaintiffs, who were the assignees of Hollway, Hart 
and Co., brought this action to recover the value of the timber. 
The Court held that they were not entitled, there having been 
a good equitable assignment to the defendants. 

Erie, C. J., said, “ My judgment rests entirely upon what 
“ passed at the time that advance was made. It was agreed 
“ on all hands that it was an advance made specifically on 
“ account of the timber in question. The assignees noAV 
“ claim to keep both the money and the goods. The question 
‘‘ is, whether, as against them, what passed between the 
“ defendants and lohn Hart at the time of making that 
‘‘ advance did not constitute that 600?. a charge upon the 
“ timber, and make it an advance upon the security of that 
“ specific cargo, so as to prevent the assignees, who take all 
“ the legal and equitable rights of the bankrupts, from being 
“ entitled to claim it. I am of opinion that what passed 
“ upon that occasion did amount «to an agreement on the part 
“ of John Hart to appropriate this particular timber as a 
“ security for the advance he was asking ” («). 

In In re Agra and Mastermanh BanJc, Ex parte Asiatic 
BanJeing Corporation (5), in 1867, the question was whether 
the debt had been assigned subject to equities. There Agra 
and Masterman’s Bank had written a letter authorizing Dick- 
son, Tatham and Co., to draw on them for a certain amount, 
and the letter contained these words, “This credit will 
remain in force for twelve mouths from this date, and parties 
negotiating bills under it are requested to indorse particulars 
on the back hereof.” Dickson, Tatham and Co., drcAv on 
Agra and Masterman’s Bank, and sold the bills to the Asiatic 


{a) See also Bibhop v. Vraw^hay, in 1824, 3 B. C. 418, 

(h) In re Aejra and Masterman's Bank, Ex paife AwHc Banking Corporation 2 

Ch. App. 391 ; 36 L. J. Ch, 222, t ’ 
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Banking Corporation, wlio indorsed the particulars as above 
requested, and now, as holders, claimed on Agra and Master- 
man’s Bank, who resisted, the claim on the ground that Dick¬ 
son, Tatham and Co. were indebted to them to an amount 
greater than the bills. But the Court allowed the claim, on 
the grounds that the letter was addressed to the persons who 
should negotiate the bills: and that it was a representation to 
such persons that the bills would be paid. The judgment of 
Lord Caims contains the following passage (a ):— 

“ But presuming the contract to have been at law a con- 
‘‘ tract writh Dickson, Tatham and Co,, and with no other, 
“ it is clear that the contract was in equity assignable, and 
“ that Dickson, Tatham and Co. must be taken to have 
“ assigned (if assignment were needed) to the Asiatic Bank- 
“ ing Corporation, and to have been by the miters of the 
“ letter intended to assign to them the engagement in the 

letter providing for the acceptance of the bills. Generally 
“ speaking, a chose in action, assignable only in equity, must 
“ be assigned subject to the equities existing betw^ecn the 
“ original parties to the contract; but this is a rule which 
“ must yield when it appears from the nature or terms of the 
“ contract that it must have been intended to bo assignable 
‘‘ free from and unafieeted by such equities. The essence of 
“ this letter is, as it seems to me, that the person taking bills 
“ on the faith of it is to have the absolute benefit of the 
“ undertaking in the letter, and to have it in order to obtain 
“ the acceptance of the bills which are negotiable according 
“ to their tenor, and without reference to any collateral or 
“ cross claims. Unless this is done the letter is useless.” 

The third and last question for consideration is the rule in 
Ex parte Waving {h). 

Where the securities are admitted to have been deposited 
in trust to meet the bills, and both the drawer and the acceptor 
of the bills is insolvent, and the bills arc in the hands of third 
parties, then the difficulty occurs in wdnding up the estates, 
which is met by the rule in Ex parte Waring (b). 


(a) 2 Ch. App. 397 ; .3^ L. J. Oil. 22G. 

(!i) E£farte Waiimj, 19 Yes. Jua, 345 ; 2 Eose,'182, 
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The facts in Ex fade Waring (d), which was decided in 
1815, were that Bracken and *00., who were manufacturers, 
had an account with Brickwood an(J Co., who were hankers, 
and drew on them from time to time, and deposited securities 
with Brickwood and Co. to cover their acceptances. The hills 
had been indorsed to third parties, and both Brickwood and 
Co. and Bracken and Co. became bankrupt; Lord Eldon 
ordered {h) that the securities should be appropriated speci¬ 
fically to the discharge of the acceptances. 

Lord Eldon regarded the case as if the seemities had been 
realized at the moment of the bankruptcy and the proceeds 
appropriated to meet the bills rateably; if they wore not 
sufficient, the bill holders proving for the unpaid portion; if 
more than sufficient, the sm'plus to be paid to the depositors 
of the security (c). It had been m-gued that the holders of the 
bills had some right of their own to have the securities appro¬ 
priated to their bills, but, said Lord Eldon, “I see nothing in 
“ this transaction, which, supposing a bankruptcy had not 
“ occm’red, would entitle those, who are creditors by the accopt- 
“ ances of the bankers having these deposits, to maintain an 
“ equity upon them: the effect of which wouldbe, that from the 
‘‘ moment of th^ deposit tho bankers became trustees for 
“ those creditors; and could not come to any new arrange- 
“ ment with those whose debts are to be so discharged.” 

Lord Eldon then treated the case in this way : Brickwood 
and Co. became insolvent in July; Bracken and Co. became 
insolvent in August; between those dates Bracken and Co. 
had an equity to have the securities appropriated to the bills, 
and that equity was not varied by then* insolvency, and the 
bill holders must have the benefit of fhai equity. 

In Poivles V. Hargreaves {d\ in 1853, a firm consisting of 
Gr. Hargreaves, J. Hargreaves, and Thomas Platt, carried on 
business at Manchester, Liverpool, and Shanghae. The 
course of business between the firm and their customers 


(a) Ej;puite TFanng, 19 Ves. Jun. 345 ; 2 Rose, 182. 

(i) The order in Ex pm ie irming, is set out at full length in 3 D. G. M. & G. 445. 
(c) Per Lord Blackburn, in T App. Ca. 392. 

(i) Powles V. Hargreaves, 3 De G. M. & G.*430. 
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■was for the firm to select and p'urcliase goods at Manchester 
for their customers and to soiM thorn to Liverpool, whence 
they wore consigned to the Shanghae branch of the firm, who 
sold the goods, purchased other goods, and consigned them 
back to the Liverpool branch. The firm financed these 
transactions by drawing on their customers for the price of 
the goods consigned to China,* which bills were accepted by 
the customers, and the agreement between the firm and the 
customers was that the return consignments piu’chased in 
Shanghae and consigned to Liverpool should be a security in 
the hands of the firm for the biUs so drawn. 

For the purposes of getting some bills so dra-wn by the 
firm on one Prescott and accepted by him, discounted, a 
member of the firm informed the manager of the Liverpool 
Banking Company (the plaintiffs) of the circumstances under 
which the bills were dra'wa, and the Liverpool Banking 
Company discoimted the bills on the understanding that the 
return consignments were to be a security for the payment of 
the bills. Prescott died insolvent, and when the firm failed 
the Liverpool branch held certain rotm'n consignments in 
their hands. Lord Cranworth, L.C., and L.JJ. Knight 
Bruce and Tumor held that 'tho'holders had' a right to have 
the proceeds of those consignments appropiiatcd to meet the 
bills. It is clear from the judgments that the rule in Ex 
parte Waring (a) applies where there is a double insolvency, 
and is not to be restricted to cases of double bankruptcy. 

In the case of Inman v. Clare (1), in 1858, the Klingendei’s, 
Liverpool merchants, usuajly employed the Clares, who were 
cotton brokers, to sell the cotton which they imported, and, 
requiring money, they applied to the Clares, who, on having 
the bills of lading for certain cotton deposited with them as 
security, accepted Klingendors’ drafts, and the drafts were 
discoimted 'wth the plaintiff. Both the Klingenders and the 
Clares became insolvent, and Yice-Chancellor Wood held 
that the plaintiff was entitled to have the proceeds of the 
cotton appropriated to meet his bills. 


(a) Ebfa'ite JFmincj, 19^Ves. Jun, 345 ; 2 Eose, 182. 

(b) Inman v. Glare, Jolin. 769, 
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In In re Kew Zealand Bimldng Corporation^ Iliclde and 
Co.^s Case (a) j in 1867, tlio pftint ^vas not decided, lint Lord 
EonulLy seems to Lave been of opinion that the rule in Ex 
parte Waring {h) did not apply -where the diwers had 
deposited sec-urity -with their bankers, the acceptors, but 
■were so much in debt to them that they would stUl have 
been in thoh- debt if the bankers, after paying the bills out 
of the securities, had kept the balance; for as nothing would 
under any circumstances be owing to the drawers, they could 
have no equity to have the securities applied in one way 
rather than another. In short, that as the drawers could 
have no equity, the holders could have none. But inas¬ 
much as the position of the drawer and acceptor was, with 
respect to these securities, determined by the express terms 
of the contract of deposit, it is by no means clear that it was 
correct to say that the drawers had no equity. 

In the City Banlc v, Luclde (e), in 1870, Kynaston and 
Co. had agreed to give Luckie a ciuront cash credit which 
was secured by the mortgage of an estate in G-uiana. 
Ivynaston and Luckie beearac insolvent, and the plaintifiPs, as 
the holders of the bills drawn by Luckie and accepted by 
Eynaston and Go., sought t© harv'e the security appropriated 
to the bills; and Lord Hatherley, L.C., decreed accordingly. 

In the Banlc of Ireland v. Perry {d), in 1871, Horne and 
Co. sold a cargo of maize to Pirn and Co.: Pirn and Co. sold 
it to Perry, tbe defendant, and dreAV on him on the terms 
that the bills should be paid out of the proceeds. Perry sold 
the cargo to Coventry and Shepheard. Coventry and Shep • 
heard paid Home and Co. direct, and that left in their hands a 
sum of 415/. due from them to Perry for the maize. Both Pim 
and Co. and Perry were insolvent, and the plaintiffs, as holders 
of the bills drawn by Pim and Co. on Perry, sought to have the 
balance in Coventry and Shepheard’s hands appropriated to 
their bills, and the Court of Exchequer allowed their claim. 


(ft) In u Hew Zealand Banlintj Gor 2 wrafi(m, L. E. 4 Eq. 226 ; 30 L. J. Ch. 809. 
(h) E( parte Waring, 19 Ves. Jiin. 345; 2 Kose, 182. 

(r) City Banl v. Lnclde, 5 Ch. App. 773. 

(./) Banl of Tr4and v. Berry, L. E. 7 Ex! 14 ; 41 L J. Ex. f) 
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In Er parle Smart w re Richardson (a), in 1872, Stephani 
of Havana purchased goods of Langs of Bremen, Langs 
drew on Eiohardson of London, who accepted the hills. 
Stephani sent security to Eichardson to keep him in funds 
to moot Langs’ drafts. Stephani and Eiohardson hecamo 
insolvent, and Langs, who were the holders of the hills, 
claimed to have such of the security as was in Eichardson’s 
hands at the date of his liquidation, applied to meet their 
drafts. The claim was resisted on the ground that Stephani 
were not parties to the hill, and therefore the rule in 
Et parte Waring (h) did not apply. But the Court held 
that it did, Mellish, L.J., saying that if Stephani had 
drawn on Eiohardson, had deposited security with him, and 
had indorsed the hills to Langs, then the doctrine would 
clearly have applied, and it could make no difference that 
Stephani got Langs to draw for them. The same learned 
judge explained this case in Vaughan v. Hallidag (c), in 
1874. He there said: “ In Ex parte. Smart (a) the holder 
“ was himself the drawer, and although he was not entitled 
“ to prove on the hill against the two firms, he was entitled 
“ to prove against the acceptor, who had accepted for the 
“ accommodation of a firm to whom the draVer of the hill 
“ had sold goods, and he was entitled to prove for the same 
“ debt against that firm for goods sold and delivered. There 
“ being therefore a double insolvency and a double right of 
“ proof, we thought that the principle of Ex parte Waring (h) 
“ applied.” 

In Vaughan x. Hallidag [e), in 1874, Eyder and Co. 
ti-ading in Brazil drew on Ashton, of Manchester, in favour 
of the plaintiff, the holder, and subsequently purchased bills 
and forwarded them to Ashton to cover the drafts. Both 
Eyder and Ashton became insolvent, and Ashton refused to 
accept the drafts when presented. The Lords Justices held 
that the rule did not apply, for as Ashton had not accepted. 


{a) Ex parte Smurf, hi re Iticharchon, 8 Ch. App. 220 ; 42 L. .T. Bank. 22. 
(h) Exp. WariiKf, 19 Vesey, junr., 3^15 ; 2 182. 

(c) Vavfjlian v. Hallichnf, 9 C'h. App. 568, 
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there was not that right of double proof which is essential. 
If the hills were appropriated* to the drafts, then as Ashton 
had not accepted, Eyder had an ninqualified right to have 
them hack. If they were not appropriated, there was no 
case. 

In JEx parte Lamhton in re IAndsay(a), in 1875, Lindsay 
agreed to build a ship for Marshall and Osborne which, was 
to be paid for by bills dra'wn from time to time as certain 
stages of construction wore reached, and it was agreed that 
the ship and materials while in course of construction should 
belong to Marshall and Osborne. The bills were accepted by 
Marshall and Osborne, and discounted with Lamhton and 
Co. Before the ship was finished Marshall and Osbomo 
became insolvent and subsequently Lindsay became bankrupt, 
and Lamhton and Co. applied to have the ship appropriated 
to their bills. But the Coui-t refused the application. 
Whether the property had passed or not it was not a case 
where the ship was held as a security to meet the bills; it 
was not a case of pledge. , 

In Ex parte General South American Co., in re Yglcsias and 
Co. {])), in 1875, the drawer, Madinya of Guayaquil, sent 
security to the Acceptors, Yglesias, of London, to cover di’afts 
which were accepted. The acceptors were insolvent, and a 
receiver appointed. The drawer was practically insolvent, 
but retained the management of his affau'S having come to an 
arrangement with his creditors to pay them off by instal¬ 
ments. The holders, the General South American Company, 
were not parties to this agreement, and sought to have the 
seemities appropriated to their bills. The Court considered 
that the drawer was not under the control of any Court, and 
although at the time when he deposited the secuiitios ho did 
give authority to appropriate them, yet he might revoke that 
authority and give any instructions he thought fit, and the 
Court had no power to interfere, for the rule can only be 


(a) Ex parte Lamhton, In re Lindsay, 10 Ch. App, 405 ; 44 L. J. Bank. 81. 

(h) Ex parte General South American In re Yglesias ct* Go,, 10 Ch. App. 635 ; 
45 L. J. Bank, 54. 
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enforced where Tbotli estates are tinder the control of the 
Conrt. James, L.J., said: ‘‘ISfo judge has ever expressed an 
“ opinion in favour of extending the rule to a case where 
“ one of the parties, though practically insolvent, is subject 
“ to no jurisdiction and cannot bo compelled to submit his 
“ rights to any Court * * in my opinion the rule cannot be 
“ extended to a case where there is a party whose estate is 
“ not under administration.” 

The rule in Ex parie Waring (a), was further considered 
in the cases in the note (b). 

The rule in Ex parte Waring {a) is not applied in the dis¬ 
tribution of insolvent estates in Scotland. This was decided 
by the House of Lords in 1882 in the case of the Royal 
Bank of Scotland v. Coninereial Bank of Scotland (c). Eamsay 
was ia the habit of sending yarn to Saunders to be spun, and 
it was agreed that Saunders should hold the yam as security 
for his acceptances of Eamsay’s drafts. Both became bank¬ 
rupt, and the Eoyal Bank, as holders of the bills, claimed to 
have the estate of Saunders administered, as it certainly 
would have been in England, according to the ride in Ex 
parte Waring (a). But the Court held that that rule was 
not the law of Scotland, and'foltewed the sy«tem of dividing 
the assets adopted there, which seems to be a more equitable 
one. That system may bo most easily seen from the figures 
themselves. The whole of the claims on Saunders’ estate 
amounted to 40,000/. of which 24,000/. wore general creditors, 
and 16,000/. were bill-holders. The assets were 9,000/., and 
the securities 4,000/. In dividing the estate the 9,000/. 
were divided rateably, the bill-holders taking sixteen-fortieths, 
viz. 3,600/. The general estate was then indemnified out of 
the securities, that is to say, the amount paid to the holders, 
viz. 3,600/., was taken out of the securities and put into the 


(a) Ex parte Waring, 19 Yes. Jiin. 345 ; 2 Kose, 182. 

(5) Banner v. Johnson, in 1871, o E. & I. App. 157 ; 40 L. J. Ch. 730 ; Ex parie 
DevJiurst, in 1873, 8 Ch. App. 963 ; 42 L. J. Bank. 87 ; In re BurneeVs BanMng 
Co., in 1874, L. R. 19 Erp 1; 10 cL App. 198 ; 44 L. J. Ch. 97 and 494 ; Loder^s 
Case, L. R. 6 Eq. 491. 

(c) Royal Bank of Scotland v. Commemal Bank of Scotland, 7 App. Ca. 366. 
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general estate. This sum 'was now divided ralcahly, the 
holders again getting sistcen-lortieths of it, viz. about 1,400?. 
The rest of the security was now used as far as it would go 
to replace the 1,400?. tahen by the holders, and was then 
exhausted, but if it had been larger this process of replace¬ 
ment would have gone on again luitil the whole of the assets, 
original and replaced, had been divided. The bill-holders 
would then have gone upon what remained of the security, if 
anything, for the balance, owing to them, and if there was 
something remaining over after that, it would have been 
handed back to the drawer's trustee. The effect of this 
division is not to increase the amount to wliich the general 
creditors are entitled, but merely to mdemnify their fund to 
the amount paid to the holders who should have been paid 
out of the security.] 



PART III. 


OP THE VENDOE’s EI&HTS. 


CHAPTER I. 

STOPPAGE IN TEANSITU: ITS OEIGIN. IT IS A EIGHT PECULIAE 
TO ONE 'WHO STANDS IN THE SITUATION OE YENDOE, AND 
■WHO IS WHOLLY OE PAETIAILY UNPAID. 

It is superfluous to repeat tlie modern authorities for tlio 
position that by a bargain and sale -without delivery a legal 
property passes. But, as has been already more than once 
intimated, it is not an absolute and unqualified legal property 
that is transferred: the j)roperty passes subject to the unpaid 
vendor’s rights. 

And this brings us to the consideration of the difficult and 
important subject of what apo the impaid vendor’s rights. 

It is to bo observed, that as a general proposition the 
person who has the property in goods has prima facie, but not 
necessarily the legal right to the possession of them. 

And, in general, he "VYho has the property and legal right 
to the possession of goods, has in contemplation of law Iho 
control over them, though^in pomt of fact the actual holder 
of the goods may ■wrongfully refuse to obey his directions; 
still, as the holder ought to obey, the goods arc con&idcred as 
being in point of law in the possession of the proprietor, and 
therefore the owner of goods has prhivl facie all the legal 
rights and remedies which he would have if the goods were 
in his own actual possession, or as it is more technically ex¬ 
pressed, “ It is a rule of law that the property oi’ personal 
chattels di'aws to it the possession ” {a). 


(a) i SJiun(l(a>, 89, ii. 
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Erom this it follows that the purchaser under a hargain 
and sale Im^&primdfaeie right to the possession of the goods; 
but it is no more than a primd facie right to the possession. 
The parties may, by the terms of their agreement, bargain 
that the right of property shall Test in the purchaser forth¬ 
with, but that the right of possession shall remain with the 
vendor until the fulfilment of any conditions they please, and 
if there is nothing in the circumstances to show a contrary 
intention, the parlies are presumed to intend to make the 
payment of the price contemporaneous with the delivery of 
the possession («). If, therefore, nothing bo said in the 
agreement about the time of delivery or payment, the con¬ 
struction put by the law upon the agroomont is, that the 
vendor shall deliver the goods upon payment of the price, 
and the purchaser shall pay the piiee upon receiving the 
goods, and either pai'ty may at a reasonable time call upon 
the other to fulfil Ms pai't of the bargain, provided he is 
ready to fulfil his own, but not otherwise: so that neither 
the vendor can maintain any action against the purchaser for 
the price without showing a readiness to deliver the goods, 
nor the purchaser maintain any action founded on the right 
of possession without showMg af readiness to pay the piiee. 
But inasmuch as this proceeds on the presumed intention of 
the parties any thing in the agreement which shows that 
such is not their intention will alter the construction and 
legal effect of the agreement. 

If, therefore, there is express credit given, and nothing 
said about the time of dolivoiy^ the vendor is bound to 
deliver the goods in a reasonable time if required, but the 
buyer is not bound to pay the price before the credit expires, 
for such is the bargain. Dui’ing the interval between the 
vesting of the property and the expiration of the credit, the 
buyer has the rights of property and possession, though the 
goods have not been delivered n6r paid for, and ho may in 
pleading, and for all legal purposes, be considered as possessed 


, (tf) Blojuam V. fiaanOin, 4 E. & C. 041. 
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of them. But his rights axo not indefeasible; and if, before 
he has obtained possession of •tho goods, the buyer becomes 
insolvent, or perhaps if h« suffers the time of credit to expire 
before demandiug possession, the unpaid vendor has a right 
over the goods the precise limits of -which arc not -well ascer¬ 
tained, but -which certainly iaterferes mth the purchaser’s 
rights both of property and possession. In this respect, the 
situation of an unpaid vendor is a peculiar one; for though 
the o-wner of goods can by agreement give the holder of them 
a right to hold them adversely to him till some conditions are 
fulfilled, or as it is technically called, give him a lien on them: 
yet this anomalous sort of property springiag up upon the 
insolvency of the o-wnor, seems peculiar to a contract of sale; 
and there is attached to it a fiu-thcr right to stop the goods 
in transitu, as it is called, after they have left the vendor’s 
possession and before they have come to that of the buyer, 
■which is equally peculiar to the contract of sale. 

We no-w come to treat of the rights of the unpaid vendor, 
■whilst he still retains possession of the goods sold, and of that 
extension of his right which enables him to retake the goods 
after he has parted with the possession, and before the pur¬ 
chaser has taken possession.® la the natural order of things, 
it would be more regular to consider the vendor’s rights 
whilst in possession, before taking any notice of those rights 
which he possesses after he has parted with it; but the state 
of the law makes it more convenient to reverse tins order, 
and commence by endeavouring to ascertain the extent and 
nature of the right of stoppage in transitu. In the first place 
it is to bo observed, that when the vendor has given the 
buyer possession under the contract of sale, all his rights in 
the goods arc completely gone; ho must recover the price 
exactly as he would recover any other debt, and has no longer 
any claims on the goods sold superior to those of any otha- 
creditor. The dolivory and acceptance of possession complete 
the sale, and give the buyer the absolute unqualified and 
indefeasible rights of property and possession in the things 
sold, though the price bo impaid and the buyer insolvent, 
unless, indeed, the whole transaction is vitiated by actual 
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fraud. In this respect,” says Lord Tonterden(«), “ the lav 
“ of England is more favourable to the transfer of property, 
“ the great subject of commerce, ^and less attentive to the 
“ interest of the seller of goods than the ancient civil lav or 
“ the modern lav of many European nations, vhich is chiefly 
‘‘ founded on the civil lav; for the civil lav did not in 
general consider the transfer of property to be complete by 
“ sale and delivery alone, vithout payment or security for 
“ the price, unless the seller agreed to give a general credit 
to the buy^cr for it; but allovod the seller to reclaim the 
‘‘ goods out of the possession of the buyer, as being still the 
seller’s ovn property. And by the general lav of France 
“ in the case of insolvency, the seller vho has sold a thing, 
“ and still lies out of the money vhich he vas to have for it, 
‘‘ if he flnds the thing that he sold in the hands of the buyer, 
“ may seize on it, and he is not obliged to share it vith the 
“ other creditors of the buyer; vhcroas, by the general lav 
“ of England, vhen goods have been delivered into the actual 
“ or constructh'e possession of the buyer, they cannot bo 
“ reclaimed.” • 

It must bo borne in mind, that at the time Lord Tenterden 
wrote, the moderi^ lav of most of .the continental nations vas 
what is now the ancient lav of the same countiies, for the 
Code Napoleon vas not yet introduced. And this is the more 
important, because the Code de Conimerce on this point was 
fi’amed with the avow'ed and deliberate purpose of abolishing 
the ancient law of revendication, and adopting the provisions 
of the law of England and America (h). But the distinctions 


AliLott oil Slapping, Part IV., Chap. XL, lOtli ed., 391. 

(b) Tliib assertion is made on tlie antliority of a note in 1 JBelh (Jommnta) lea, 
p. 207. I have not seen the documents there referred to, hut the quotations seem 
fully to hear out the statement. But the right of revendication ^eems to remain 
when the parties aie not traders, but the period during which it must be exercised 
is cut do\\n to a week, and is C(jn fined to the case of a sale without giving of credit. 
Wheie Cl edit is given, the seller '^^eems to retain a ‘'pririlege^’ or preferable claim 
to that of ordinary creditors, but to have no right ot reveiulicatioir. ‘^The 
creditors who have a on certain moveables arc * 4thly, The 

price of inoveahle goods sold and not yet paid for, if they are still in the hands of 
the debtor, whether he bought them on credit or without credit {<) ferme ok, hUK^ 
terme). If the sale as made without credit^ the sdlei may even levendicate the 
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between tbo civil law which enabled the seller after dehvery 
to seize the goods as his propcjjty, even in the hands of a Iona 
fide sub-pnrehaser, unless there had been general credit given, 
express or implied, and the ancient law of France, which gave 
the light to recover them so long as they wore in specie in 
the hands of an insolvent buyer, whether there was credit 
given or not, but made that light cease when the goods came 
into the hands of a sub-purchaser, and the law of England 
which gives no right of either soit, seem all to have been 
present to Lord Tonterden’s mind when writing those few 
sentences. 

The state of the ancient foreign law is by no means iirelo- 
vant to the present inquiry; for there seems but little reason 
to doubt, that the right of stoppage iu transitu is a modifica¬ 
tion of the right of rovendieation, such as it had become by 
the general law merchant diu'iug the middle ages. 

“Although,” said Lord Abinger, m 1841 («), “the ques- 
“ tion of stoppage in transitu has been as frequently raised 
“ as any other mercantile question within the last hundred 
“ years, it must be owned that the principle on which it depends 
“ has never been either settled or stated in a satisfactory 
“ manner. In Comds of Eq}iit;git has been a received ophnon 
“ that it was founded on some piinciplo of the common law. 
“ In Courts of Law it is just as much the practice to call it a 
“ principle of equity which the common law has adopted. 
“ This was strongly insisted upon by Mr. Justice BuUer in 
“ his celebrated judgment in the House of Lords in the ease 
“ of LiMarrow v. Mason (h). It has also been said by Lord 
“ Kenyon, that it was a principle of equity adopted by the 
“ common law to answer the pxuqioses of justice. The most 
“ eminent equity hiAvyers that I have had an opportmiity of 
“ conversing with in times that are gone by, were xmanimous 
“ in repudiating it as the offspring of a Coxxrt of Equity. 


goodb so long as tliey are in tlie hands of the pui chafer, and loibid the lesale, pro¬ 
vided the reveiidication is made nithin a week of the deliveiy, and that the goods 
remain in the same ^tate in wdiioh that dcliveiy was made.” Code Cidl, 2102* 

(ft) Gibson V. Catniflitrbj 8 M. & 321; 11 L. J. Ex. 145. 

(h) LitLbairoii Mason, 4 Bio, P?(’. 57 ; 6 East, 27. 
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“ The first case that occiirrcd on this snhjcct affords some 
“ authority for the opinion of"- Mr, Justice Buller and Lord 
“ Kenyon. It is the case of Wiiman v. Vandepui [a), in 
“ 1690. That was a bill filed by the assignees of the bank- 
“ rupt against the yendor. The Lord Chancellor directed an 
“ action of troycr to bo brought by tho plaintiffs, upon which 
“ they rccoycrod a verdict. It is clear, therefore, that the 
“ rule had not at that time been adopted at law. Tho Lord 
‘‘ Chancellor, however, adopted it in equity, and notwith- 
“ standing tho verdict at law for tho j)lamtiffs, made a decree 
“ against them. Tho next ease is that of /Suee v. Prescott (h). 
“ Lord Ilardwieke again applied tho rule to a certain extent 
“ in equity. But it is remarkable that ho received evidence 
“ of what was the custom of merchants on this point, and ho 
“ expressly founds his decree upon the evidence of the custom 
“ of merchants as well as upon the justice of tho case. This 
“ decision occurred about tho year 1742 or 1743. The next 
“ ease is that of Ex parte WilMnson in 1755, referred to in 
“ E'Aquila v. Lambert (c), which took place in 1761. There 
“ the Lord Chancellor again grounded his decree on the usage 
“ of merchants, and stated that tho several previous decisions 
‘‘ which had takon place to •■thc*'samo effect had given groat 
‘‘ satisfaction to tho merchants. Humorous cases have fol- 
“ lowed at law, showing that the right of stoppage in transitu 
under certain circumstances is now part of the common law. 
“ Hovertheless, owing perhaps to tho doubtful state of its 
“ parentage, many unsatisfactory and inconsistent attempts 
“ have boon made to reduce it to some analogy with the 
“ principles which gevorn tho law of contract, as it prevails 
“ in this country between vendoi’ and vendee. It is to be 
“ observed, hoAVevor, that the right of stoppage in transitu is 
“ not pecuhar to tho law of England. It existed, I believe, 

“ in the commercial states of Europe. Tho eases I have 
“ ah’oady referred to show that it was practised in the Italian 


(a) Jrispman v. Vandpimt, 2 Vernon, 203. 
{h) Unee v. Prescott j 1 Atk, 24, 

(p) L^Aqiula V. Lambert, i?ftnbler, 3,99, 
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“ states. That it existed in Holland -was proved in a ease 
tried by Lord Lougbborougl!, and mentioned by him in bis 
“ judgment in the case of Lichharroto v. Mason (a). That it 
“ was tbo law of Eussia was also proved in tbo cases of In^lis 
“ V. TJsJierwood (&), and BohtUngk v. Inglis (c). It appears 
“ also on roforence to tbo Chapitre de la Failleti ia tbe Code 
“ Napoleon, that tbe law of Eraneo on tbis subject is in all 
“ poiats similar to our own. It is known that tbis celebrated 
“ code is cbiefly a digest of tbe law of France as it existed 
“ before tbo Eevolution: indeed, tbo right of stopping in 
“ transitu bad before tbo composition, or digest of that code, 
“ acquired tbo name in tbe Froneb law of ‘ Revendication? 
“ It may, therefore, be presumed to bo a part of tbe law of 
“ merchants, which prevails generally on tbe continent: tbe 
“ proof of which from time to time, combined mth its mani- 
“ fest justice and utility, has at length introduced it into tbe 
common law of England, of which tbe law merchant pro- 
porly understood has always been reckoned to form a 
» part.” 

In tbis neat historical sketch Lord Abinger is not quite 
correct in saying that tbe right of stoppage in transitu exists 
in tbo old continental law. * Tito statement of Lord Tenterden 
is accurate; tbe right abroad was different from, and in some 
respects more extensive, than that given by tbe law of Eng¬ 
land. Tbis, however, does not in tbe least shake Lord 
Abinger’s position, that tbo right was imported into tbe 
English law from tbe general law merchant, though probably 
much earlier than tbe case of Wiseman v. Vandeput (d). There 
is no part of tbe history of English law more obscure than 
that connected with the common maxim that tbe law mer¬ 
chant is part of tbe law of tbe land. In tbe earlier times it 
was not a part of tbe common law as it is now, but a concur¬ 
rent and co-existent law enforced by tbe power of tbe realm. 


{a) Liclibarwo v. Mason, 1 H. Bl. 364. 

(b) Inglis v. Usliemood, 1 East, 515. 

(c) Bohtlingh v. Inglis, 3 East, 381. 

(d) Wiseman v. Vawlfy'id, 2 Yernon, 203, A.D. 1G90. 
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but administered by its own courts in tbc staple, or else in 
the Star chamber. The Chancellor, in the 13 Ell. lY. 1), 
declares his view of the law thus:»“ This suit is brought by 
‘‘ an alien merchant who is come by safe conduct here, and 
“ he is not bonnd to sue by the law of the land, to abide the 
“ trial of twelve men, and other forms of the law of the land; 
“ but he ought to suo here (in the Star chamber), and it shall 
“ bo determined by the law of nature in Chancery, and he 
“ may suo from hour to hour for the despatch of merchants; 
“ and he said further, that a merchant is not bound by statutes 
where the statutes are infroductiva novio htjis; but if they 
“ ai'c dccUtrativa nntirjui juria (that is to say, of nature, &c.). 
“ And since they have come into the kingdom, the king has 
“ jurisdiction over them to administer justice, but that shall 
“ be secundum legem miturcu^ which is called by some the 
“ law merchant, which is the law universal of the world.’’ 
And the justices being called on, certified that tho goods of 
this plaintiff were not foii'cited to the cro-wn as a waif (though 
those of a subject would have been), because he was an alien 
merchant. It is obvious that at that time tho law merchant 
was a thing distinct horn the common law. This accounts for 
tho very remarkable fact tliat fhorb is no mention whatever of 
bills of exchange, or other mercantile customs, in our early 
books; not that they did not exist, but that tliey were tried 
in the staple, and therefore were not mentioned in tho books 
of common law; just as the matters over which the Courts of 
Admiralty, or Ecclesiastical Courts, have oxclusivo jurisdic¬ 
tion, are at this day never treated ag part of the common law 
But as the Courts of tho staple decayed away, and the foreign 
merchants ceased to live subject to a peculiar law, those parts 
of tho law merchant which differed from tho common law, 
either fell into disuse, or wore adopted into tho common law 
as the custom of merchants, and after a time began to appear 
m tho books of common law. How this great change was 
brought about does not appear; but though bills of exchange 
were in common use among merchants in the 131h eentuiy, 
the first mention of one in an English report is in Vro. Jac., 
in the beginning of the 17th century; and though the right 
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of rei vindicatio must have prerailed on the continent from 
the time of the revival of the dlvil la'^v, the first mention of it 
in our books is as late as 1090. It seems quite impossible 
that such matters should not have been the subject of litiga¬ 
tion in some shape or other in England for centuries before 
those times. 

This is noiv merely a matter of curiosity, for whatever may 
have been the origin of the right of stoppage in transitu, it 
has now been so often the subject of judicial decisions, that it 
is no longer possible to speculate on what the dooti'ine of the 
law of England ought to have been; it is proper to inquire 
what it is according to the decided eases. Hut about the end 
of the last century, whilst the reported cases on the subject 
were few, the question of its origin was of great practical im¬ 
portance. If it was to bo considered according to the theory 
of Mr. Justice Buller, an equitable right adopted into the law, 
it would follow that it could prevail only against those who 
had an inferior equity. If it was a legal right depending on 
the strictness of law, the vendee could not confer a legal right 
greater than ho had himself, and in no case would a third 
parly bo in a better position than the first vendee. If it was 
a right arising from the custom* of merchants, the lex mmxa- 
toria as practised in England, it might be material to inquire 
what the usage of merchants was, and whether the existence 
of bills of lading or other mercantile documents made any 
difference. There was a considerable difference of opinion 
among the Judges as to the principles on which this impor¬ 
tant branch of the law wa^ to be administered, till in the year 
178G, there occurred the celebrated ease of Lickharrow v. 
Iluson (a), in which the whole law was much discussed, and 
though no decision was actually come to in that case, the 
principles of the law were closely scrutinized. From that 
time we may date the numerous decisions which have formed 
the law of stoppage in transitu into a system of law that 
leaves a few points open to dispute, but may be considered 
on the whole as settled. 


(tt) LklMrrmc y*Mason, 6 Eft's!, 21, 
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The difEerent cases seem to establish the following 
points:— • 

1st. The right of stoppage m ijmsitu is peculiar to one 
who holds the character of a vendor; below. 

2nd. It can be exercised only whilst the vendor is whoUy 
or partially mipaid: page 320. 

3rd. It must be exorcised while the goods arc in transitu, 
that is, aJter they have loft the possession of tbe vendor, 
and before they have come to the actual or constructive 
possession of the purchaser, or those who stand in his place: 
page 333. 

4th. It cannot be exercised unless the buyer has failed, or 
become insolvent: page 380. 

5th. it is a right which must be exercised by claiming or 
taking the goods as by a right paramount to that of the pui’- 
chaser: page 382. 

And lastly, it may be defeated before the goods have come 
to the end of the transitus, by the assignment of the bill of 
lading to one who lorn fide gives value for a property in the 
goods, and in no other way: page 384. 

The most useful form of proceeding seems to bo to col¬ 
lect the dificrent authorities foJ each of those propositions 
separately. 

The right of stoppage in transihi is peculiar to one tvho stands 
in the situation of a vendor. 

\fia.Ki)iloch v. €i aig (r«), in 1790, a cargo of spirits was con¬ 
signed by a merchant in Edinbingh to his factors in London 
and stopped, on thoir insolvcncj'', before it had come into their 
possession. Lord Chief JBaron Eyre said, “ The transaction 
“ between them was as between principal and factor, and not 
“ as between vendor and vendee ^ *•' ® the right of stop- 
“ ping in transitu was out of the question, that never ocemring 
“ but as between vendor and vendee.”] 

In Siveet v. Pgm (a), in 1800, the defendant, Pym, was a 


(а) Kinloch 3 T. E. 783. 

(б) Simt V. Fyiiij 1 5last, 4. 
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fuller, and as suoli had a general lien on the clothes of his 
customers. He shipped some* clothes on -which he had this 
lien, on board a vessel, by the directions of the customer, 
who at the time was indebted to him, and whose clothes he 
might, therefore, have retained if ho pleased. The customer 
became insolvent, and Pym succeeded in getting possession of 
the goods, before the transitus was ended; but Lord Eldon, 
at Msi Prius, and afterwards the King’s Bench, decided, that 
the delivery on board ship put an end to Pym’s possession, 
and, consequently, to his lien, and that it could not be revived 
by stopping tho goods in transitu. 

This case must be distinguished from those in which the 
bailee who has a hen, makes a bargain with the carrier, by 
which the carrier is to forward the goods subject to the 
control of the bailee. There the bailee never parts with the 
possession at all, for his bargain with the earner makes the 
possession of the cander that of tho bailee, and he in conse¬ 
quence keeps his lien till the goods are dehvered to tho con¬ 
signee. But in such cases it is quite immaterial whether the 
consignee is solvent or not, for tho bailee does not seek, by 
stopping tho goods in transitu, to revive a lien which was 
lost, but to keep a lien which -w^s never lost, because there 
was never a commencement of the transitus. 

Thus in Freeman v. Birch (a), in 1833, the King’s Bench 
decided, that a laundress who was in the habit of sending the 
washed linen to the owaex in London, and herself paying the 
carriage, might maintain an action against tho carrier for the 
loss of the linen. The Coprt said, that “ she had a special 
“ property which had not passed from her. The o-wner of 
“ the linen was not the employer of the carrier, and the risk 
“ of the bailee was not over till the goods wore dehvered.” 

The point that one who stands in the situation of a vendor 
has the right of stoppage, and that no one else has such a 
right, was decided in two eases arising out of the same bank¬ 
ruptcy. In the first, Feise v. Wray (5), in 1802, the facts 


(a) Fi eeman v. Birch, 3 Q. B. 492, n. 
(&) Feise v. TFuty, 3 East, 93, 
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were, tliat Browne, wlio liad since become a bankrupt, gave 
an order to Britzing, a factor* of Hamburgh, to procure and 
ship for him a quantity of wax. lipitzing purchased the wax 
in his own name, and on his own credit, from persons strangers 
to Browne; he shipped it in Browne’s name, and on his ac¬ 
count and risk, and drew bills on him for the price of the 
wax and his commissions on the pm’chase. The defendant, 
who was the agent of Britzing, stopped the goods in transitu 
on Britziag’s behalf, and the plaintiff, who was Browne’s 
assignee, brought trover against him, contending, amongst 
other points, that Britzing wns but an agent of Browne 
with a Hen, and could not stop the goods; the King’s Bench 
said, the point was worth consideration if it had arisen, but it 
did not arise. Grove, J., said, “ Britzing may be considered 
“ in reality the vendor, for the name of the original owmers 
“ was never made known to the bankrupt; there was no 
“ privity between them, but the goods were purchased and 
“ the bills drawn in Britzing’s o^vn name, and, therefore, ho 
“ stands in the situation of vendor as to Browne.” 

In the second case, v. 'Wray(a\ in 1805, the same 

parties had a law-suit about another transaction. In this 
case, it appeared that Brewne had ordered some com of 
Dubois and Co., and desired them to draw for the price 
partly on his correspondent Britzing. Dubois and Co. shipped 
the com, and drew on Britzing, who accepted the drafts. 
Browne became a bankrupt much indebted to Dubois and 
Britzing, and not having paid the price of the corn. The 
defendant, who was Britzing’s agent, took possession of the 
com by authority of the bankmpt, but without any authority 
from Dubois and Co., in trust to sell and apply the proceeds 
to meet the biUs drawn against the com. The plaintiffs 
were the assignees of Bro-wne. Lord Ellenborough said, 
‘‘ The defendant had no right from Britzing, for Blitzing 
himself had no right to stop the goods in transitu. Britz- 
ing’s situation in this transaction was very different from 
“what it was in Fme v. Wvayi})] there he was liable in 


(ft) y. TFray, 6 East, 371. 


c 


{h) Fnse V. JFuiij, 3 East, 93. 



Oh. L] 


STOPPAGE m TEANSITU. 


328 


“ the first instance for the price of the goods, and, therefore, 
“ the Court considered him as a vendor quoad the hankrupt 
“ here to whom he had shipped them.” 

[In Nmson v. Thornton (a), in 1805, where pork had been 
consigned on the joint aoooimt of the consignors and con¬ 
signees, and a bill drawn on the consignees for half the price, 
it was held that the consignors might stop the goods in tran¬ 
situ on the insolvency of the consignee. 

In Morrison v. (xray{h\ in 1824, a merchant in Dundee 
having shipped goods to a consignee in London, on hearing 
of the consignee’s insolvency, indorsed and forwarded the bill 
of lading to the plaintiff, his agent in London, for the sole 
purpose of enabling him to stop the goods in transitu. It 
was held that the plaintiff, although not an indorsee for 
value, had a special property in the goods suflS.cient to enable 
him to maintain trover. In Wood v. Jones {c\ in 1826, it 
was held that an agent who had no specific authority to do 
so, might stop the goods on behalf of his principal, the 
vendor.] 

In Ttlclcer v. Humfrey [d), in 1828, where the consignor 
was nearly in the situation of Lritzing, in the case of Feise 
V. Wray (e), but was resident •in this country, the whole 
transaction being English, the Common Pleas assumed his 
right to stop the goods in the character of vendor as indis¬ 
putable. 

It seems that in cases where a factor acting for a foreign 
correspondent purchases goods in his own name, and on his 
own credit, it is rather toq qualified a phrase to say merely 
that he stands in the situation of vendor quoad the consignee. 
If he is not vendor, it is difficult to say who is, as there 
would be much difficulty in establishing any privity of con¬ 
tract between the foreign correspondent, and the original 
vendors. But there is a very gradual progression from this 


(а) Newson v. Thornton^ 6 East, 17. 

(б) Morrison v. Gray, 2 Bing. 260. 

(c) Wood V. Jones, 7 Dow. & Ey. 126. 

(d) Tucker v. Rumfrey, 4 Bing, 516. 

(e) Feise v. Wray, 3 East, 93. 
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case tlirougli those in -wliic]! the original vendor has a right 
to elect between the liability of the factor, and the consignee 
as principals, np to those cases in vihich the factor, if liable 
at aU, is liable merely as a sm^ety; and there may, conse¬ 
quently, be some difficulty at times in determining whether 
an agent can be said “ to stand in the situation of vendor,” 
so as to give him a right to stop the goods in transitu, on his 
own account or not. 

[Although the right of stoppage in transitu must bo exer¬ 
cised by one who stands in the position of a vendor, yet it is 
not necessary that the property should have vested in him. 
TTia interest will be sufficient if he has contracted to have 
them delivered to him. Thus in Jenlcym v. Ushovne («), in 
1844, Hunter and Coventry of London had given an order 
for beans to Lloyd of Leghorn. The quantity shipped was 
in excess of that ordered, and Hunter and Coventry declined 
to accept it, but accepted a biU for the amount ordered, and 
the plaintiff, who was Lloyd’s London agent, agreed to take 
the excess, and received from Hunter and Coventry a delivery 
order, and accepted a bill for the price. After this, but before 
the arrival of the beans in London, he sold the excess to 
Thomas, and sent him the"deKvery order. Thomas then 
pledged the delivery order with the defendant. Thomas 
stopped payment without having paid the plaintiff, and the 
plaintiff thereupon gave instructions to the captain to with¬ 
hold delivery. The defendant obtained possession. Tiiidal, 
C. J., delivering the judgment of the Coiu’t sustaining the 
verdict for the plaintiff, said, “ It -^fas objected that it is only 
“ the owner of the goods who can exercise that right (stop- 
“ page in transitu); and that, in this ease, the property in 
“ the goods had not vested in the plaintiff at the time of the 
‘‘ stoppage, but only an interest in, and right to receive, a 
“ certain portion of the cargo, to be afterwai-ds ascertained 
“ and appropriated to the parties intended: but we see no 
“ sound distinction, with reference to the right of stoppage 


{a) Jenlyns y, 7 M. & Q. 67S ; 13 L. J. 0. P 196. 
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‘‘ in transitu, between the sale of goods, the property of 
‘‘ which is in the vendor, and the sale of an interest which 
“ he has in a contract foij the delivery of goods to him.” 

And although an agent may stop goods in transitu on 
behalf of his principal, yet if he be not the agent at the time 
of the stoppage it will be ineftectual. In Bird v. Brown (a), 
in 1850, the defendants, who were purchasers of certain bills 
of exchange which had been drawn on consignees in Liver¬ 
pool in respect of certain shipments, acting in the vendor’s 
interest, but without his authority, stopped the goods on 
hearing of the consignee’s insolvency, and obtained posses¬ 
sion. The plaintiffs, who were the assignees of the con¬ 
signees, demanded the goods, and subsequently an agent, 
duly appointed by the vendor, ratified the act of the defen¬ 
dants. But it was held that the transitus was at an end 
when the goods had reached the port of destination, and when 
the consignees, having demanded the goods and tendered the 
amount of the freight, would have taken them into their 
possession, but for the wrongful delivery of them to other 
parties. 

In Hutchings v. Nunes {H), in the Privy Council in 1863, a 
case somewhat similar to the Isst, the goods were stopped in 
transitu by a person who had previously done business with 
the consignors, and who considered himself and was con¬ 
sidered by them to bo their agent, but he had no express 
authority at the time of the stoppage to stop the goods. The 
stoppage was held good by Lord Kingsdown and L.JJ. Enight- 
Bruce and Tmmer. , 

It has not yet been decided whether a surety for an insol¬ 
vent buyer has a right to stop in transitu, but Mr. Benjamin, 
in his work on Sales (c), says, “ That if a surety for an insol- 
“‘vont buyer should pay the vendor, it would seem that he 
“ would now have the right of stoppage in transitu, if not hi 


{a) Bud V. Biunn, 4 Ex. 7b6 ; 19 L. J. Ea. 154. 

(h) HiLtihing^ V. Xiuus, 1 Moo. P. C. C. N. S. 243. 

{( ) BLnijaniin on Sales^ Book Y., Pait I., 1, 2iid ed , p. 691. 
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“ Ms own name, at all events in tlie name of the vendor, by 
virtue of tbe provisions of tiie fifth section of the Mercan- 
“ tile Law Amendment Act (19 & 2D Viet. o. 97).” l^o case 
has yet boon decided on tMs section, wMcb. in effect says that 
every person who, being surety for the debt of another, shall 
pay such debt, shall be entitled to stand in the place of the 
creditor, and to use all the remedies, and if need be, and 
upon a proper indemnity, to use the name of the creditor, in 
any action or other proceeding at law or in equity, in order 
to obtain from the prmcipal debtor, or any co-surety, co-con¬ 
tractor, or co-debtor, as the case may be, indemnification for 
the advances made and loss sustained by the person who shall 
have so paid such debt.] 


The right of doppage in transitu can le exercised onlg lohilst the 
vendor is wholly or partially unpaid. 

There never could be any question made, that ff the vendor 
was over to have the right of stoppage in transitu at all, ho 
must have it when he was wholly unpaid; but it was at one 
time a question vTiether he could have any such right when 
partially paid. 

In Hodgson v. Loy{a), in 1797, the bankrupt had pur¬ 
chased of Cooper lOl-l firkins of butter, at 41.?. a firkin. He 
paid Mm 30/. on account, consented to consider an old account 
of 20/. due to him from Cooper as paid, and gave Cooper a 
bill for 100/., in all paying him*-150/. on account. Then 
after Ms bankruptcy the defendant by Cooper’s desu’c 
stopped the goods in the hands of a carrier. Some months 
afterwards, Cooper tendered the assignees of the bankrupt 
the bill, which in the mean time was dishonoui’ed, and the 
30/. The action was trover by the assignees. They con¬ 
tended that stoppage in transitu was a rescission of the con- 


(a) Hodgton v. Loy, 7 T. 11, 440. 



Ch. I.] 


STOPPAGE IN TBANSITU. 


S27 


tract, and therefore could not be exercised -when there had 
been a part payment, at least Isithout an oficr to return the 
price actually paid; and that in this case the tender came too 
late, and did not include the debt for 20^. for 'which Cooper 
had giyen credit. 

The Judges at first doubted, and had ordered a second 
argument on this point, but before the argument they said it 
was unnecessary. “ They were clearly of opinion that the 
“ circumstance of the vendee having partially paid for the 

goods, docs not defeat the vendor’s right to stop them in 
“ transitu, the vendee having become a banirupt.” 

Neither does it make any difference, though the goods 
were sold on credit which had not expired at the time of the 
stoppage, so that the price was not then due. In two cases 
which wore very much litigated. Inch's v. TJsherwood (a), in 
1801, and BohtlingJc v. Inglis (^), in 1803, the litigation arose 
out of a transaction in which a cargo of goods was shipped on 
board a vessel chartered by the bankrupt, and according to 
the terms of the contract “ the goods were to be drawn for a 
month after shipment.” A stoppage in transitu made before 
the lapse of the month was hold good; and it seems to have 
been not thought worth while even to raise^he point that the 
time had not come when the vendors wore entitled to demand 
payment, if the purchaser had remained solvent. 

But when the vendor has received bills of exchange or 
other securities for the whole price, the case may seem not so 
clear. He is not quite a paid vendor, for the bids may prove 
worthless; he is not quitq an unpaid vendor, for the bills may 
prove good. It seems, however, very well settled, that where 
the vendor is no otherwise paid than by having received the 
insolvent purchaser’s acceptances, he may stop the goods; 
though he may have negotiated the bids, and they are still 
outstanding and not yet at maturity. And this is very 
reasonable, for it is quite certain that the insolvent wdl 


{a) Inglis v, Uslienoood, 1 East, 515. 
(&) BoJitlingk y. Inglis^ 3 East, 381. 
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distorioiu' Ms acceptances, and all but certain tbat tbo holders 
wiU fall back on the drawer fo* payment, 

[The effect of taking a bill or notg from the debtor depends 
on the intention of the parties. Primit facie, it merely 
amounts to an agreement to give the debtor credit for the 
time it has to run, and the effect is to suspend both the 
vendor’s lien and his right to sue for the price of the goods 
until the bill has arrived at maturity and been dishonoured, 
or the vendee has become insolvent; but it may have been 
the intention of the parties that the giving of the bill should 
bo an absolute payment, in whieh case the vendor runs the 
risk of its being paid, and he is in the same position as if he had 
been paid in cash. The vendee can no longer be sued for the 
price of the goods, although he remains Hable on the bill («).] 
In the case of Feise v. Wray (5), m 1802, aheady cited, 
Pritzing, the vendor, had drawn bills on Browne, the pur¬ 
chaser, for the full price. Browne accepted the bills, and 
Pritzing negotiated them. Browne failed, and the goods 
were stopped on the 11th of September. The bills did not 
arrive at matmity until the 7th of October, they were then 
dishonoured; but Pritzing himself had by that time become 
insolvent, and thco bills were iirot taken up; yet the stoppage 
was held good, the King’s Bench saying that the right of the 
holder of the bills to prove against the estate of Browne 
could not have more effect than part payment. 

In Fatten v. Thompson [c), in 1810, the plaintiffs had 
dra\vn on the purchaser for the price, and held his aceept- 

(«) Owmson v. Munc, 7 T. E. 66. 

Oil the question of what aiuonntb to pajment, see JJulton v. lluhiul, in ITD.j, 
6 T. R. 139 ; Beail t. JTiitMumi, in 1813, 3 Camp. ,352 ; ISicinijnrd v. Roifu, in 
1816, 3 M. & S. 62 ; Van Trait v. Wonlley, in 1824, 3 B. & C. 439 ; ifaysfi v. 
C'/OH't, in 1826, 1 Et. & M. 414 ; Ilohmmi v. Bead, in 1829,9 B. & C. 449 ; Bnhsoii 
V. Oliver, in 1847, 10 Q. B. 704 ; 16 L. J. Q. B. 437. And where the i enilor elect■> 
to take some foiin of payment othei than cash, Em-ett ColHiu, in 1810, 2 Camp. 
515 ; Brown v. Kewleij, in 1801, 2 B. & P. 518 ; Hiaith v. Feirand, in 1827, 7 B. & 
C. 19; Marsh v. Peddir, in 1815, 4 Camp. 257 ; Cumuhje v. Allenhy, in 1827, 6 B. 
& C. 381 ; Aldei wii v. Lawjdule, in 1832, 3 B. & Ad 660; AtUmon v. Hmnlon, in 
18.35, 2 Ad. & El. 628 ; Adnec and Tiipp, 15 SI. & W. 23 ; Ooddard v. O'Bmn, 9 
Q. B. D. 37. 

(h) Fei^’ T. TViay, 3 East, 93. 

(t) Patten v. Thowpsnn, 5 M. & S. 350. ' 
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anccs, 'wMcli were not due at the time they stopped the 
goods, yet the stoppage was h«ld good. 

[In the case of Wood y. Jones (a), in 1825, Brightman, of 
Newcastle, had consigned to the plaintiffs, Quebec merchants, 
goods to be sold for his account. The plaintiffs then shipped 
to Brightman three cargoes of timber, but not specifically in 
rotiu’u for Brightman’s consignment. The plaintiffs drew on 
Brightman to cover the third cargo. Two of the cargoes 
anived: Brightman dishonoured the bill, and the plaintiff’s 
agent believing that Brightman’s consignment would not 
cover the value of the timber stopped the third cargo on 
boai'd the defendant’s ship. It was argued for the defendant 
that a stoppage in transitu cannot bo made on a mere appre¬ 
hension that the goods in the hands of the consignor might 
not ultimately be sufficient to cover the consignment, and 
that to justify a stoppage in transitu, the agent must be in a 
position to show that upon a balance of the accounts at the 
time the stoppage is made his principals had a specific liq[ui- 
dated demand against the consignee. The Court held the 
stoppage to be good, Abbott, C. J., saying, ‘‘ that if the cargo 
“ in (j[uostion had been intended as a return for the goods 
‘‘ consigned by Brightman‘thdte would havo been a great 
“ deal of weight in the argument.”] 

In Edtoards v. Brewer {b\ in 1837, the Exchequer would 
not listen to an attempt to argue that the vendor who held 
the purchaser’s acceptance not yet at maturity, could not stop 
the goods without tendering the acceptance. 

Against these cases is ta be sot the Msi Prius decision of 
Lord Ellenborough in Davis Reynolds (c), in 1815, which 
certainly seems inconsistent with them. There Peacock and 
Company, the vendors, held the purchaser’s acceptance for the 
goods: the purchaser sold the goods to Davis, the plaintiff, 
whilst yet at sea, and indorsed to him the bill of lading; but 
it was not stamped, and therefore could not be proved : then 


(a) IVoud V. Jones, 7 Bow. & By. 126. 
(/>; Eihocuch v. Bieioer, 2 M. & W. 375. 
(t) V. R ynolch, 4 Camp. 267. 
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Peacock and Company stopped the goods, and got them from 
the defendant, a wharfinger,* under an indemnity. The 
plaintiffs reeorered in trover, and Lord Ellonhorongh is 
reported to have said, that “till the time of credit has 
“ expired, and the bill was either paid or dishonoured, 
“ Peacock was in the situation of a paid vendor.” The only 
possible distinction between this case and those previously 
cited, is that there had been an assignment for value in this 
case, but unaccompanied by taking possession or by proof of 
the indorsement of the bill of lading. In Dixon v. Yates (a), 
a countermand of authority to receive the goods under cir¬ 
cumstances precisely similar, but made after the bill accepted 
by the intermediate pmehaser was at maturity and dis¬ 
honoured, was held good. That ease is an authority, that 
the taking of the insolvent’s acceptances by the vendor, has 
no effect on the vendor’s right as against a sub-purchaser, 
(who has not taken an indorsement of a bill of lading), after 
the acceptances arc dishonoured. And Deise v. Wra^ (i) is 
an authority that the takmg^ of the piu’chasor’s acceptances 
does not suspend the vendor’s right to stop the goods, as 
against the original purchaser. Davis v. Reynolds (c) is a 
decision that it Tioes suspeifii them as against a sub-pur¬ 
chaser. The reason of this distinction is not obvious: the 
probability is, that Lord Ellenborough, though as a Judge he 
could not read the bill of lading for want of a stamp, was not 
able to prevent his judgment being warped by the natural 
feelings of repugnance to the effect on evidence of the stamp 
laws, (certainly, for long the most clumsy and unjust provi¬ 
sions in English law;) and that he was astute to defeat the 
stamp laws, an error not without precedent amongst Judges. 
The case, however, has never been expressly overruled. 

"When the vendor has received payment from the holder of 
the bill, and is not liable to take it up; ho is paid in every 
sense of the word. Thus in Bunney v. Poynts(d), in 1834, 


{a) Dixon YaUs, 5 B. & Ad. ZVS, 2 iost, p. 342. 
(h) Feibe v JFi ay, 3 East, 93, ante, p. 321. 

(c) Duiib Etynohh, 1 Staik 115. 

(cl) Bunney r. Poiyii , 4 B ^ Ad. 568. 
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whore the agent of the vendor took in payment a promissory 
note, payable to his (the agent’#) own ordcr^ negotiated it and 
embezzled the money, ajid the note was afterwards dis- 
hononred, the King’s Bench held that the vendor was paid. 
His agent had received the money, and the fact that he had 
misapplied it was wholly immaterial as between the parties to 
the action, and as the vendor could not be made to refund, 
ho must be considered as paid. The fact that ho had really 
received no benefit from the note, gave his claim a colour of 
justice, but on examination it was quite immaterial. 

In Vertue v. Jewell [a), in 1810, there was a running ac¬ 
count between two parties, in which were included bills of 
exchange not yet at maturity; and the party who on the 
balance of the account was the debtor, consigned goods on 
account of and to meet this balance. Before the goods 
arrived the consignee became bankrupt, and if the bills for 
which ho had credit were struck out of the account, the 
balance would be the other way. Tho consignor stopped the 
goods, and the action was trover by tho plaintiff, who repre¬ 
sented the consignee, agaiast the defendant, who represented 
the consignor. Lord Ellenborough ruled, that “the con- 
“ signor being at the time of the consignment iudebted on 
“ the balance of accounts, divested him of all control over the 
“ barley from tho moment of shipment. The non-payment 
“ of the bills of exchange cannot be considered.” And this 
ruling was approved of by the King’s Bench. 

Perhaps, however, this was rather a case of pledge than 
sale, as it seems difficult to. suppose that the parties did not 
from the first intend the surplus, if any, to bo accounted for. 
If so, the consignees had clearly a special property in the 
consignment, and the insolvency and probable dishonour of 
tho bills could not divest that special property, though it pro¬ 
bably would very matorally affect its tdtimate value. In 
Patten v. Thompson (b), Lord Ellenborough in delivering 
judgment said, “ I have looked into the case of Vertue v. 


(a) Vl\ tiio V. Jewell, 4 Camp. 31. 

{h) Patten V. Tliompson, 5 M. & S. ZoO* 
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“ Jewell (a), and find that there the bill of lading was indorsed 
“ and sent by the consignor, (fn account of a balance duo from 
“ him, including several acceptances then running, so that it 
“ was in the nature of a pledge to cover those acceptances.” 
The case, therefore, is perhaps rather an authority for the 
first proposition, “ that the right of stoppage in transitu is 
peculiai' to a vendor.” [Mr. Benjamin says of this case, in 
his work on Sales (5), that if it is correctly reported, it is 
very questionable law.] 

There is no reported case in which the vendor had taken, 
on account of the consignment, the acceptance of a third per¬ 
son (c ); but it would seem on principle in such cases, that 
until the bill is dishonoured he must be considered as paid, as 
the insolvency of the purchaser does not involve in it any 
necessity of the badness of the biU; but when the bill is dis- 
honoui’ed, then as the vendor might sue the purchaser for the 
pi’ice if ho remained solvent, it would seem that he must bo 
considered as an xmpaid vendor for all pm'poscs. 

[In Vuljj^ V. Oakeleij (d), in 1851, the defendant contracted 
to deliver 500 tons of iron at £4 a ton to Boydcll and Eoper. 
He delivered 316, or 186 short. Boydell and Eoper, before 
their bankruptcy^ accepted three‘bills for the price of the 600 
tons. One was paid at maturity, and at the time of the bank¬ 
ruptcy the defendant held another, and a banking firm the 
thii’d, for value. The plaintiffs, who were the assignees of 
Boydell and Eoj)er, brought this action to recover the full 
value of the iron not delivered. It was held they could not 
do so. Lord Campbell, C. J., said„, the case rested upon the 
principle of stoppage in transitu, a right which may bo exer¬ 
cised where bills have been gh'en and are dishonoured. 

In Griffiths v. Perry (e), in 1859, a case similar to the last 


{a) reituc V. JtLrtll, 4 C\iinp. 31. 

(h) Benjamin on Sales, 2nd ed._, 1873, p. 694. 

(c) But sue Bead v. Hutchinson, in 1813, 3 Camp. Zo'2 ; Swinf/aul v. Bowt^^ in 
1816, o M. & S. 62 ; Rohinton v. Read, in 1829, 9 B. &C. 449 ; Rohson v. Oilier, in 
1847, 10 Q. B. 704 ; 16 L J. Q B. 437 ; Bthliaw v. BuJi, in 1851, 11 i \ B. 191 ; 
22 L. J. C. P. 24. 

(d) Valpij V. Oahhij, 16 (). B. 941 , JO L. J. Q. B. 3M). 

(0 ChipUY. Peiuj, 1 K k E. 680 ; 2g L. J. Q. B. 204. See also E^paite 
Ohalmeis, S Ch. Ap. 289; 42 L. J. (di. 37, po^t, p. 474, and cases following. 
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one, th .0 defendant had agreed to deliyor to the plaintifi 400 
parcels of iron, and took the^plaintiS’s acceptance for the 
price. The defendant indorsed the bill to* his bankers, who 
credited him with the amount. Ho delirered 100 parcels and 
then became bankrupt. Subsequently the plaintiff became 
bankrupt and his acceptance was dishonoured. The bankers 
claimed to be creditors of the plaintiff in respect of the ac¬ 
ceptance. The plaintiff brought this action for tEe price of 
the 300 parcels, but it was held that he could only recorer 
nominal damages.] 


The right of stoppage in transitu must he exercised while the 
goods are in transitu^ that is, after they have left the actual 
or constructive possession of the vendor, and before they have 
come to the actual or constructive possession of the purchaser, 
or those who stand in his place. 

Before the vendor has parted with the actual or constructive 
possession of the goods, the transatus has not commenced, and 
no stoppage is required to give the unpaid vendor his rights : 
he retains them in respect o:^ the possession with which he has 
not parted. And after the purchaser, or those who stand in 
his place have acquired the possession of the goods, the stop¬ 
page comes too late to give the vendor any of his rights, for 
the possession has rendered the purchaser’s rights of property 
and possession indefeasible and absolute. It is only whilst 
the goods are in an intermediate state—out of the possession of 
the vendor, and not yet iu that of the purchaser, that the right 
can be exercised. 

And here it may be as well to state a little more accurately 
what is meant by the word “ possession ” in this place, for it 
is used in a narrower and more restricted sense than in the 
general technical legal import of the word, and yet in a more 
extended sense than its popular meaning. Por in general, in 
technical language, one is said to be possessed of goods when 
he has the property, and an immediate right to have the 
goods dealt with as he will; ,yet, a purchaser on credit of a 
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specific chattel, who has the property, and whilst solvent, the 
right to deal with the goods ag he will though they remain in 
the vendor’s hands, and who, therefore, in general legal lan¬ 
guage, may he called possessed of them, has never had such 
possession as will determine the vendor’s rights in case the 
purchaser becomes insolvent. And yet, circumstances far 
short of an actual delivery into the hands of the purchaser, 
amount td such a constructive possession as is sufficient to 
render the pmehaser’s property indefeasible. 

Before the bargain and sale is complete the property in the 
goods remains in the vendor, and the actual custody of the 
goods is either in the vendor himself, or in some one who 
holds them as his bailee; and though by the completion of 
the bargain and sale, the property in the goods is at once 
transferred to the purchaser, so as to give him the rights and 
liabilities attending the proprietor; and though the right of 
possession may also be transferred, so as to give the purchaser 
the rights and remedies belonging to the possessor of the 
goods, yet, the privity of contract with the vendor’s bailee is 
not transferred with the property and light of possession. 
The person who has the actual custody of the goods may bo 
liable as a wrona-doet', if ho cin ^my way interferes with the 
purchaser’s right of possession, but he has no contract with 
the purchaser; he continues to hold the goods under his old 
contract with the vendor until something is done to alter the 
capacity in which he holds them. Till then, they are in cases 
of this nature, said to remain in the possession of the vendor, 
and even if the purchaser before his insolvency had the imme¬ 
diate right of possession, the unpaid vendor’s right remains 
unaltered. 

But when either the actual custody of the goods has been 
shifted into the hands of one who from the first hold them as 
the bailee of the j)m“chascr, or the person holding them has 
changed the character in which he holds them so as to become 
the bailee of the purchaser, the goods are said to be in the 
possession of the purchaser. In the first case they are often 
said to be in his actual possession, in the second in his con¬ 
structive possession. Neither phrase is quite accurate, and 
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there is no legal distinction between the two, in both cases 
alike the vendor’s rights are gone. And the same law is true, 
when the party who thus takes possession is one who has ac¬ 
quired the purchaser’s rights, either by bargain or poeration 
of law. 

It is whilst the goods are in an intermediate state, and in 
the custody of one who holds them, neither by virtue of a 
contract to keep them made with the vendor, nor by a similar 
contract with the purchaser, but as an agent undertaking to 
forward them from one to the other, that the goods are in 
transitu. 

The important question therefore, in every case is, in what 
capacity arc the goods held by him who has the actual cus¬ 
tody ? In many cases this is quite clear, but in others it is 
an exceedingly difidcult question to answer, more especially 
where the goods remain in the same custody, and the question 
is, whether the character of the holder has been changed, and 
at what time it was changed. It becomes then a question 
depending upon what was done, and what was the intention 
with which it was done; and as-the acts are often imperfectly 
proved, and in themselves equivocal, and the intention often 
not clearly known to the parties themselves, it is not surpris¬ 
ing that there should be much litigation upon the point; the 
general principles, however, seem to bo those above stated. 

Before collecting the cases on the commencement and deter¬ 
mination of the transitus («), it will be as well to collect those 
cases which decide when the vendor’s possession ends, and the 
buyer’s possession begins when there is no transitus [h). The 
principles are precisely the same, indeed, so much so, that 
cases of this class are frequently, though inaccurately, called 
cases of stoppage in transitu. 

Where the goods are in the hands of the vendor himself or 
his immediate servants, he holds them as vendor and retains 
In's rights, unless it can be shown that ho has agreed to hold 
them in a new character. Where this can be shown, he has 
lost his rights, though ho may never have parted with 


{a) Post, p. 361. 


(h) See also ante, p. 26. 
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the actual possession. Whore the purchaser has transferred 
his rights to a third party, it very likely that the original 
vendor should agrSo vith him to continue to hold the goods 
as his •warehouseman, without retaining any interest in the 
goods, which have by the suhsale, become the property of one 
who is not the vendor’s debtor; and this is particularly likely, 
when the credit given by the vendor to the first vendee, is 
longer th^ that given to the subpurchaser by the first 
vendee. Accordingly, when there is a subpurchaser, an 
agreement on the part of the vendor to consider himself the 
subpurchaser’s bailee, may be proved by comparatively slight 
evidence. 

In Stoveld v. Hughes [a), in 1811, the facts were, that 
Hughes had sold Dixon and Co. a lot of timber lying on his 
wharf. They marked the timber in his presence with their 
mark, and accepted a bill at three months for the price. 
Whilst the bill was still running, Dixon sold the timber to 
Stoveld, whose agent told Hughes of it. Hughes said “very 
well,” showed the agent the timber, and assisted to change 
the marks on it. Stoveld jJaid Dixon; then Dixon failed 
before the bill beeamo due, and Hughes claimed to retain the 
goods against Stoyeld, imtil hp was paid the price due from 
the first purchaser; but the King’s Bench held, that he 
could not retain them. Lord Ellenborough said, “When 
“ the sale by Dixon to the plaintiff was made kno-wn to the 
“ defendant Hughes, ho assented to it by saying, ‘ very 
“ well,’ and to the marking of the timber by the plaintiff’s 
“ agent, which took place at the same time. If that be not 
“ an executed delivery, I know not what is. * pf^ 
“ indeed, the marking of the timber by the plaintiff’s agent 
“ had not boon done with the knowiedge and consent of the 
“ defendants, the vendors, it may be admitted, for this 
“ purpose, that they would not have been bound further 
“ than they were already, by what had taken place as 
“ between them and the original vendees.” 

But between the original vendor and the first purchaser 


{a) Sto'beU V. Hu(JIits,Ji4: East, 308. 
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an agreement to hold as the purchaser’s bailee is not 
probable, for there seems littU to induce the vendor to con¬ 
sent to abandon his lien; and the more recent decisions arc, 
that between them, an agreement to alter the character of the 
vendor’s possession must be clearly proved. In some of the 
older cases, language is reported that almost looks as if the 
Judges wei’e stating as a proposition of law that an assent 
on the part of the vendor to any act of ownership whatsoever, 
either by the purchaser or his sub-purchaser, put an end to 
the vendor’s rights, whilst in the more recent cases, there are 
some dicta loo king as if it was thought that the same agree¬ 
ment, which if made with a sub-purchaser, would detormino 
the vendor’s rights by altering the character of his possession, 
would not have that effect if made with the original pur¬ 
chaser, but it seems, that the true distinction is merely as to 
the qmntam of proof required. If the vendor consents to 
acts of partial ownership, on the part of the sub-purchaser, 
with whom he has no contract, it affords a fair presumption 
of an agreement with him to hold the goods as a bailee. If 
he consents to similar acts by tlfe purchaser with whom he 
ah’eady has a contract, the fair presumption is, thiat the acts 
ai’e assented to in consequenoo oi the original contract, which 
remains unchanged. But in either case the vendor’s rights 
cease when he has agreed to change the character of his 
possession, and not before. 

[In Owmson v. Morse[a), in 179G, the plaintiff went into 
the defendant's shoj) and agreed to purchase some articles of 
silver-plate, and paid for them in bank-notes. The defendant, 
in order to have the plaintiff’s arms engraved on the goods, 
employed an engraver and paid him, instructing him to 
return the goods when done to him, the defendant. The 
bank failed before the notes were presented, and it was held 
that there had been no delivery to the plaintiff. 

And in Boulter v. Arnott{b), in 1823, where the defendant 
purchased some cigars in the plaintiff’s shop and had them 


{a) Oirew^oii V. Morse^ 7 T, K. 64. 

(b) Boulters. Amott^ 1 Cr. & Mee. 333. 
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packed in Hs, the defendant’s, own hoxos; the transaction 
was for ready money, and the cigars not having been paid 
for, it was held that there had bcen,no delivery,] 

Several of the cases decided upon the Statute of Frauds, 
turn upon this distinction, and as they have already been 
cited in the earlier part of this work, it is unnecessary to cite 
them here^ at length. 

In Hurry v. Mangles {d), at Hisi Prius, in 1811, before 
Lord Ellenborough, the facts were, that the defendant 
Mangles had sold a quantity of oil to Smith, who accepted a 
bill at six months for the price. Mangles received ware¬ 
house rent from Smith. Before the bill arrived at maturity, 
Smith became bankrupt, and then the plaiatiffi Hurry, who 
in the interim had bought the oil from Smith, and paid him 
for it, applied for it and was refused. This seems to have 
been the first notice that Mangles had of the subsale, and 
as there could, therefore, be no attornment to Hurry, or 
estoppel, it seems that Hurry stood precisely in the position 
which Smith’s assignees would have done, see Dixon v. 
Yates (b), and that the subsale was immaterial. The action 
was in trover. Lord Ellenborough said, “ The acceptance of 
“ warehouse rent was a com|)leti) transfer of the goods to the 
“ pm’chaser. If I pay for a part of a warehouse, so much of 
“ it is mine. This is an executed delivery by the soUor to 
“ the buyer. ^ * It would bo overturning all principles, 

“ to allow a man to say, after accepting warehouse rent, the 
“ goods are still in my possession, and I will detain them till 
“ I am paid. The transitus was at an end. The goods were 
“ transferred to the person who paid the rent, as much as ii 
“ they had been removed to his own wmrehonsc, and then 
“ deposited under lock and key.” 

In Anderson v. Scott (c), and Hodgson v. Le Bret (d), Lord 
Ellenborough acted on the same principle. In Elmore y. 


(a) Eumj V. Mcrngles, 1 Oamp 452. 

(b) Etxon V. Yates, 6 B. & A. 346, 2 iiost, p. 342. 

(c) Anderson v. i Camp. 235, ii. 

(d) Eodgson v. Le Bref, I Camp. 233. 
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Stone (a) and Carter t. Toumamt(h), the Common Pleas and 
King’s Bench came to opposite conclusions as to the inference 
to be drawn from nearly the same facts. In those oases the 
question was, whether there was an actual receipt under the 
Statute of Frauds. 

In Mites v. Gorton (c), in 1834, Gorton had sold hops lying 
in Gorton’s warehouse, to Faux, and rendered him an inroice, 
stating the goods to be “ at rent.” Faux subsold part of 
the hops, which were delivered to the sub-purchasers, and 
then became bankrupt, not having paid any part of the price. 
His assignees brought trover against Gorton, for not giving 
up the portion of the goods which remained in his hands. 
They rehed on Hurry v. Mangles (c?), as showing there was 
an executed delivery. The Court of Exchequer decided in 
favour of the defendant. Bayley, B., said, “ I am of opinion 
“ that the charge of warehouse rent makes no difference, and 
“ I should have thought so if the warehouse rent had been 
“ actually paid. In Hurry v. Mangles (d), the circumstances 
“ were widely different; there the rights of a third party 
“ had intervened. He had bought and paid for the goods, 
“ and then paid warehouse rent to the vendors; under these 
“ circumstances, it was rightly held, that there was a delivery 
“ to the suh-vmdee on the part of the vendors, who after such 
“ receipt of rent from the suh-vendee, must clearly be considered 
“ as holding the goods as his agents. [Here, in point of fact, 
‘‘ the warehouse rent was not actually paid, but only 

charged, and such charge amounted to a notification by the 
“ seller to the purchaser that he was not to have the goods, 
“ not only until the payment of the price, but of the rent. 
“ In this ease, therefore, the vendor had originally a right to 
“ hold both for the price and the rent; and I think that the 
“ effect is not to make, as has been argued, the warehouse of 
“ the vendor the warehouse of the vendee, but to make it a 
“ part of the contract between the parties that the goods are 


[a) Elmore v. Stojie, 1 Taunt. 458, ante, p. 28. 

{h) Gai ter v. Touissaint, 5 B. & A. 855, ante, p. 30. 

(b) Miles Y. Gorton, 2 0. 5i M. 504. 

{(1) Hurry v. Mangles, 1 Camp. 452. 
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“ not to be delivered until not only tbe price but the rent is 
»paid.”] , * 

It is to bo observed, that Bayley, B., was under a mistake 
as to the facts in Uurri/ v. Mangles [a), (at least those parts 
of his Judgment marked in italics, are conti’adicted by the 
report of that caise in 1 Camp. 452) but the distinction 
bc'tween jrhat he supposes to be Ilm'g v. Mangles («), and 
Miles (hrton {b\ is sti-ong and clear, if the receipt of v'ai’c- 
housG rent is material only as c\ddeuce of the vendor’s assent 
to change the capacity in which ho holds possession of the 
goods. 

In Tomnleg v. Ct louj) (c), in 1885, Crump the vendor oi 
wine, who was also a wai’ehouseman, gave the piu'chascT 
Wright, a note in these tenns:—“Mr. B. Wright. We 
hold to yoiu’ order 39 pipes and 1 hhd. red wine, marked 
J. 0., J. M., No. 41, a. 67.—09 a. 80 pipes. No. 105 hhd. 
sent free to 29th November next. J. Crump and Co.” 

The wine remained in Crump’s wai’ehouso. Wright 
accepted a bill for the price, and then became bankinipt. 
His assignees brought an action of ti’over against Crump, for 
the wine specifled in the note. Lord Abingcr, at Nisi Prius, 
seems to have thought the ifotcVas like a delivery order or 
a bill of lading, giving the vendee authority to get the 
jiossession, but not otpiivalent to giving it to him; he 
reserved the point, and dhected a nonsuit, and the Queen’s 
Bench refused to grant the plaintifl's a rule nisi. 

The Court obscr\ cd, that “ no case had been cited where 
“ the (piestioii aro.so between the prigmal vendor and vendee,” 
so they seem to ha^-e acted on the same principle as in the 
case of 2Iiles Gorton [d). 

[In Grice Rithuxhon (e), in the Privy ConucU in 1877, 
the appellants were both vendors and warehousemen. The 
respondents were the trustees of Webster and Co., the in- 


(а) Hinnf v. Mamjltb, 1 Camp. 452. 

(б) Miles V. GoHoV) 2 C* &: M. o04. 

(c) Totnilnf V. J A. & E. 5&. 

{d) Milts V. (hiton, 2 C. k M. 5U4, tmto, p. ;)30. 

(e) (hicc V. Bidimhon^ 3 A]).^Gai 319 ; 47 L. J. i?. Vt 4^4 
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solvent pnrcliasers. The appellants sold tea lying in their 
varohouso to ‘Webster and (k)., and gave them delivery 
warrants or certificates which stated that the tea was 
deliverable to Webster and (b. They delivered a portion of 
the tea, and charged warehouse rent for the v'hole of it, and 
they appear to have made a transfer of it into Webster and 
Co.’s name in the warehouse book. Webster and Co. became 
insolvent without having paid for the tea. The Coiu’t held 
that the appellants wore entitled to retain the tea. 

Although this case seems quite consistent i\dth the autho¬ 
rities, Hir Barm's Peacock, in delivering the judgment of the 
Court, si'C'um to hav(' bad prooent to lus mind a distmction as 
a matter of law, between actual and constructive possession, 
which it is submitted does not exist.] 

Yery eoimnonly goods which arc the subject of commerce, 
are not in the custody of the owner, but of a third party, as a 
wharfinger, warehouseman, or the like. When such is the 
case, if the property be ti'ansferred by a bargain and sale, the 
vendor still retains his rights, until the wai'chouseman holds 
the goods for the purchaser; and cluring the interval between 
the time at which the purchaser has acquir<'d authority to 
call upon th(' wanhousc'inan to h-dd the goods for him, and 
the time when the warehous('mau does so hold, the vendor’s 
rights are analogous to those which he has whilst the goods 
are in transitu, and it is common to call the goods in transitu 
in such (‘ases. But it is not accurate, the goods ai'e all the 
time in the possession of the vendor, and the question is, 
whether he had a right t,o countermand an authority to 
change that possession, and whether he has exercised such a 
right whilst ho had it. 

As a general rule of English law, an authority, at any 
time before execution, may be revoked by him who gave it; 
but where tlu' authority is bought for a consideration and 
coupled with an interest (a), it is both transferable and 
irrevocable. If, therefore, the purchaser be in a position to 
call upon the vendor to deliver him goods, and the vendor 


(«) Corifton V. lAth^hym, 2 Will. Saund. 365, 
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instead, thereof gives him' an authority to obtain possession of 
goods in the custody of a thiyd party, that authority may bo 
transferred by the purchaser; and so long as there continues 
to bo a consideration to the vendor for granting the authority, 
it cannot be I'ovoked by the vendor. But if such a change 
of circumstances takes place that the vendor ■would no longer 
be bound to deliver possession of the goods, "then the con- 
sideratioiT for giving the authority has failed, and the vendor 
may, if the authority has not been executed, revoke it just 
as he might then refuse to give it. 

It does not seem material whether the authority to take 
possession be merely implied from the contract of sale vesting 
the right of possession in the purchaser, or be given expressly, 
and it probably docs not affect this right whether the authority 
bo in writing or not, though by recent statutes the effect of a 
■written delivery order is considerably enlarged; and it is not 
material that the authority has been transferred to a third 
party, who has hond fide paid the intermediate vendee, if the 
first vendor has done nothing to induce him so to do. The 
only questions are, whether, at the time the first vendor 
revoked the authority, ho was in such a position that ho 
might refuse to,deliver, and whether, before the revocation, 
the authority had been executed; for if any part of the 
goods have been put ia the actual or constructive possession 
of the purchaser or his assigns, the vendor’s right as to that 
part is gone. 

These poiuts seem aU to be deduciblo from DUon v. 
Yates {a), iu 1833, in which the whole law was a good deal 
discussed. There, Dixon and Co.*^ were o^wners of a quantity 
of rum lyiug in Yates’ warehouse. On the 13th August 
they sold 4G puncheons, specified by marks and numbers, 
to CoUard; Collard on the same day accepted two bills 
payable at 3 and 4 months for the price. Shortly after the 
sale, Dison and Co. gave CoUard a delivery order for 2 
puncheons, which were accordingly taken away by him; 
they refused to give him a delivery order for the remaining 


(o) Bum V, Fa«es» 5 B, ^5 Ad, 3J3. 
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44, ^vllioll -^ere the subject of this action. On the 28th 
October Collard sold 26 puncheons of the 44 remaining in 
Tates’ -warehouse, to Kaye, who paid him’for them, but toot 
no possession. On the 7th September (a), Collard sold the 
remaining 18 puncheons to Bond, and Proctor, -who paid for 
them. Yates, the warehouseman, without any further 
authority from Dixon and Co., allowed Bond and Proctor to 
take throe of the 18 puncheons away; the other 16 remained 
as before. On the IGth November Collard was insolvent, 
and his bill dishonoured, and on the ISth November Dixon 
and Co. ordered Yates not to deliver any of the 44 puncheons 
of the rum, but this order came after Bond and Proctor had, 
as has boon aheady said, taken away three pimcheons. [On 
the 19 th November Dixon and Co. demanded the rum from 
Yates, who refused to deliver it; and on the same day Kaye, 
Bond, and Proctor presented to Dixon and Co., for their 
acceptance, delivery orders for the 20 and 15 puncheons 
respectively, which Dixon and Co. refused to accept.] The 
whole question came before the Com't of King’s Bench on an 
interpleader between the foiu* parties; Dixon and Co,, the 
original vendors, Yates the warehouseman, and Kaye, and 
Bond and Proctor, the sul>pu«chasors. The Court of King’s 
Bench, after a long and learned argument, ordered the 
41 puncheons then remaining iu Tates’ warehouse to be given 
to Dixon and Co., and the costs of the litigation concerning 
them to bo paid by Kaye, and Bond and Proctor, and dis- 
chai'ged Yates, and Bond and Proctor from the claim of 
Dixon and Co. for the value of the three puncheons delivered 
to Bond and Proctor, and ordered Dixon and Co. to pay the 
costs of the litigation concerning them. This was, therefore, 
a direct decision that the three puicheons were rightfully 
delivered to Bond and Proctor, though no express authority 
to deliver possession was given by Dixon and Co. (but rather 
an attempt made to refuse even that authority implied by the 
sale on credit), and that the countermand as to these thi-eo 
puncheons was too late; but that it was a proper counter- 


(a)*? ITovember, 
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mand. as regarded the other 41 puncheons, notwithstanding 
that the sub-purchasers had lm& fide paid their vendor, the 
first purchaser, CoHard. ^ 

The ;^ractical dispute in such eases most commonly is, as to 
W’hether the authority to take possession was at the time of 
the countermand already executed or not; for if, before 
notice of countermand is given to the bailee, the authority is 
so far acteef upon as to put the purchaser in actual or (‘on- 
structive possession of the goods, it is no longer in the 
vendor’s power to countermand the authority. In the case of 
Dixon V. Yale%{(t)^ the sub-purchasers had marked, coopered, 
and gauged the puncheons of rum, and had, as before said, 
taken complete possession of a part. It was urged that these 
acts amounted to a taking constructive possession of the 
whole, but the Court of King’s Bench decided that those acts 
were in themselves equivocal, and w'ere only evidence of a 
taking of possession; acts which might amount to it if done 
with that intention. “ The taking of samples and coopering,” 
said Lord Denman, “ are circumstances from which a jury 
“ might infer an actual delivchy of the whole. * If I 

“ had been on the Jury in this case, I should have found 
“ there was no such delivery.’^ And the other Judges all in 
more or less express language said, that the question of 
whether those acts amounted to taking possession was one of 
fact, and not of law. 

There is a difference to be borne in mind between an 
absolute authority to take possession, and one that is con¬ 
ditional. "Where the authority is absolute, nothing further 
is requisite to give the purchaser possession of the goods than 
an assent on the part of the bailee to hold them on his 
account, and such an assent need not be e'sddenced by any 
formal act. It is indisputably shown by a formal transfer in 
the warehouseman’s books, but it is as effectual if expressed 
by word of mouth, or perhaps even if implied by silence under 
circumstances which make silence indicative of assent. 


(o) Bmm V, Yaies, 6 B, & Ad. 31.3, 
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In Harman v. A)ulcrson{(.i)^ in 1809, the facts ’vrero, that 
Bndley bought a quantity of* butter then lying in the defen¬ 
dant’s •warehouses. Thq sellers gave him a delivery order, 
•which he lodged with the wai-ohousemen. He became bank¬ 
rupt immediately afterwards, and the sellers, who wei’e 
unpaid, countermanded the authority to give possession, 
and the warehousemen, in obedience to this countermand, 
detained the goods; for this detention the assignees of Dudley 
brought trover against the warehousemen. At Hisi Prius 
it was taken as proved that the goods Avere transferred in the 
Avarehouse books before the notice of coimtcrmand, and Lord 
Ellenborough said, The pajnnent of rent in these cases is a 
“ eu’cumstaneo to shoAV on whose account the goods are held, 
“ but it is immaterial here, the transfer in the books behig of 
“ itself decisive. I am clearly of opinion that the assignees 
“ are entitled to recover.” 

Afterwards, in banc, the defendants produced affidaA’its to 
show that one parcel of the butter aa’cs not transferred in the 
books, and that nothing had oyer been done by the ware¬ 
housemen to indicate assent to the transfer of that parcel; but 
the Court said it made no difference. Lord Ellenborough 
said, “ After the note was dbh.A’brcd to the "wharfingers, they 
“ were bound to hold the goods on account of the purchaser. 
“ The deliA-ery note aa'us sufficient without any transfer in 
“ then.' books.” 

A precisely similar decision Avas come to by the Common 
Pleas in Lmi^ v. Dorrien{b\ in 1817, but the Court, 
besides giA’ing the same reasons for their decision, went into 
a discussion concerning the ctfect of the delivery order before 
notice to the warehouseman, a question which did not arise in 
the case. 

When the bailee has notice of those circumstances under 
which he is, in the language of Lord Ellenborough, in 
Harman Anderson (a), “bound to hold the goods for the 


(а) Harman v. Ant^erson, 2 Camp. 243. 

(б) Lifccts V. Dorrim, T Taunt. 278, 
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purcliaser,” and is req^uired to h.old tlie goods accordingly, 
it is pretty clear that mere sileifce is evidence of acquiescence, 
and it may be a question wbetber ^ven an express refusal, 
if vu’engful, would have any effect iu preserviug the vendor’s 
rights. Probably it would, and the question is of the less 
practical importance as such a refusal would make the bailee 
Kable. 

In Laclcington v. Atherton iu 1844, where Atherton, the 
vendor, had given a delivery order in his own name to the 
buyer, which order, when presented to them, the warehouse¬ 
men refused to accept on the ground that the goods stood in 
the name of a former owner, and that they had never been 
transferred into the name of Atherton [the buyer became 
bankrupt, and Atherton, by means of a delivery order from 
the former owner, obtained possession], the Common Pleas in 
an action between Atherton and the assignees of the pur¬ 
chaser, decided that this refusal to deliver possession to the 
buyer, who really was then entitled to the possession, pre¬ 
vented Atherton’s rights as unpaid vendor from being 
divested, and that a subsequent countermand on the buyer’s 
insolvency was valid; but in this case the refusal of the 
bailee was so far justified by circumstances, that it would 
not have been endonee of a conversion by him. His refusal 
to assent to the transfer of possession without orders from the 
person who originally deposited the goods with him was not 
wrongful, though his mere assent to the transfer would have 
been suflfieiont to alter the possession. 

[In Tanner Y. 8covell{h\ in 1845, Boutcher and Co. sold 
to McLaughlin some glue pieces, and after the arrival of the 
goods at the defendant’s wharf, gave him the following 
order, addi-cssed to the superintendent of the wharf: “Please 
weigh and deliver to Mr. M‘Laughlin 48 bales of glue 
pieces.” On receipt of this, the defendants weighed the 
bales and communicated the weight to Boutcher and Co., who 
thereupon sent to M‘LaugMin an mvoice stating the weight 
and price. 


(a) LaeUrtgtm t. Atherton, 8 Scott, N. S.,38 ; 7 M. & G. 360; 13 L. J. 0. P. 140. 

(b) Tmmr v. Scovell, 14 M. 65 W. 28 ; 14 L. J. Ex. 321. 
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Subsequently tbe defendants delivered five of the bales 
to a ptu'obaser from M‘Laugblin, on bis order. At a later 
date, in consequence of M'Laugblin’s failure to pay Boutobor 
and Co., tboy ordered tbe defendants to deliver no more glue 
pieces. No transfer of tbe pieces bad been made in tbo 
defendant’s books from Bouteber and Co. to M^Laugblin, nor 
■was any rent charged to him. Tbe Court upheld a verdict 
for tbo defendant. 

In Pearson v. Daivson («), in 1858, Askew piu'cliased 
of tbo defendant a portion of a cargo of sugar wbicb 
bad been consigned to him per ‘ Orontes,’ giving bis ac¬ 
ceptances in payment. Askew sold 20 hogsheads of tbo 
sugar to the plaintiffs, who gave their bill in payment, 
and gave them tbe following delivery order addi-essed to tbe 
defendant: “ Please deliver to Messrs. Pearson and 

Hampton or order 20 hogsheads of sugai* e.e ‘ Orontes.’ 
James Askew.” This order was banded to tlie defendant, 
who entered tbe plaintiff’s name opposite 20 hogsheads in a 
book kept by him in which be entered sales and names of 
purchasers. Tbo sugar was lying in tbe defendant’s name at 
a bonded warehouse of wbicb tbe custom bouse officer had 
one key and tbo defendant’s warehouse* keeper tbo other. 
Tbe defendant subsequently delivered 8 of tbo hogsheads to 
tbo plaintiffs on tbeu- delivery orders. Askew became 
insolvent before bis bills were paid, and the defendant 
refused delivery of tbe remainder. It was held by Lord 
Campbell, C.J., Coleridge, Eric, and Crompton, J.J., that tbe 
plaintiffs wore entitled io recover tbo value of tbe 12 un¬ 
delivered hogsheads.] 

But when the authority to give possession is conditional, 
the case is somewhat different. Tbo bailee is not autborizod 
to give possession, nor the purchaser to take it until the con¬ 
ditions are fulfilled. It is not therefore to be presumed, or 
inferred, that the bailee consents to bold tbo goods for tbe 
purchaser before those conditions are fulfilled, and though an 
express unconditional assent on bis part might, and probably 


(ti) Pearson v. Dawson, E. 1B, E. 448 ; 27 L. J. Q. B, 248, 
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\roiild, estop tn'Tn from denying that the possession was in tlie 
purchaser, yet it may he doubted whether even an aetual 
delivery of possession, without fulfilling the conditions, woxild 
afiect the vendor. But it must be observed that conditions 
are not necessarily binding, merely because they arc expressed 
in the authority. If by the bargain the purchaser is entitled 
to an unconc^tional authority to take possession, the vendor 
cannot clog that authority with any conditions at his mere 
pleasure, and even if the purchaser giA'es his consent to the 
conditions, that consent is revocable, unless there b(‘ some 
consideration for it. It is therefore necessary, not mtuely 
that the authority should be conditional, but that the condi¬ 
tions should be authorized by the contract. 

In the case of Hanson v. Meyer («), in 1805, the contiuet 
of sale was by Meyer to Wallace and Hawes of a quantity of 
starch, at 6^, per ewt. The vendor gave a delivery order to 
the purchasers, addressed to the BuU Porters, in those terms ; 
—“Please to weigh and deliver to Messrs. Wallace and 
Hawes, all my starch.” The warehouseman received the 
order, and so far obeyed it as to weigh and deliver a part of 
the starch, then Wallace and Hawes became bankrupt, and 
the order was countermanded, atid the starch taken away by 
Meyer. The assignees of Wallace and Hawes brought trover 
against Meyer, It is now decided that by such a bargain the 
property is not changed {h), but at that time it was not so 
settled, and Hanson v. Meyer did not decide that point. The 
case was decided on the ground that the authority to give 
possession was eonditional only. Loj-d EUonborough said— 
“ By the terms of the bargain formed by the brokers of the 
“ bankrupt, two things in the nature of conditions, or pre- 
“ liminary acts on thcii' j^art, necessarily preceded the absolute 
“ vesting in them of the property contracted for. * * * The 
“ second, which is the act of weighing, does so in consequence 
“ of the particular terms of this contract, by which the price 
“ is made to depend upon the weight. The weight therefore 


(a) Hanson v. Meyer, 6 East, 614. 
(&) Ante, p. 174 et • 
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“ must bo ascertaiued, in order that tbe price may be knoTm 
“ and paid, and unless tbe ■^’eigliing precede tbe delivery, it 
“ can never for tbese pui*poscs effectually take place at all. 
u * * # preliminaiy act of veigbuig, it certainly never 
“ was in tbe contemplation of tbe sellers to waive in respect 
of any pai't of tbe commodity contracted for. Tbe order to 
“ tbe Bull Porters, bis agents, is to weigh mid deliver all bis 
“ stareb. Till it Avas Aveigbed, they,' as bis agents, were not 
“ autborizod to deliver it, still less were tbe buyers tliem- 
“ selA’es, or tbe present pbiintiffs tbeir assignees, authorized 
to take it by tbeir oavu act from the Bull Porters wai-ebouse, 
“ and if they could not so take it, neither can they mamtain 
“ this action of troA’cr. * * * It is unnecessary to consider 
“ AA'hat would have been the effect of non-payment of tbo 
“ price, or tbe right to tbo undelivered residue of tbe starch 
“ if tbo case bad stood merely on that ground, as it did in the 
‘‘ ease of Hammond and others v. Anderson (a), where the 
bacon sold in that case, w'as sold for a certain fixed price, 
“ and Avbore tbe Avcigbing mentioned in that case was merely 
‘‘ for tbo buyer’s OAvn satisfaction, and formed no ingredient 
‘‘ in tbo contract betAvecn him and tbe seller, though it formed 
“■ a very important cbcusistanec in tbo .case, being an un- 
“ eqiuA'Ocal act of possession and oAvnersbip, as to tbo whole 
“ quantity sold on the part of tbe buyer.” 

The circumstance of tlic AA'eigbing being by the contract to 
precede tbe doliA’cry, distinguishes this case and tbe cases Avbieb 
folloAV it (5), viz., Wallace v. Breeds (c). Bush v. Davis [d], and 
Bhepley v. Davis (c), fr’om the case of Swanwick v. Sofhern, in 
1830. In Sioamvich v. Hothern (/) tbe A'endors of corn had 
grten tbe pm’cbascr a delivery order in the following terms:— 
“Deliver Mr. J. Marsdon 1028;[^, bushels of oats. Bin 40, 
0. W., and you AA’ill please Aveigb them over and cbai-ge us 


{a) Hmtimoad v, 1 N. K, 69. 

(/;) AnfPi p]). 126 and 178. 

(c) JVallac* V. linecU, 13 East, 522. 

(r7) JJifhL Ihuis, 2 cl S. 396. 

(ti) f^hejyliy v. J)iivisj 5 Taunt. 617. 

(/) Sinmimd ityntJurn^ 9 A. & E. 895. 
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tto expense.” The "wareliousenien entered tliis order in tlieir 
book. The Queen’s Bench came* to the conclusion that the 
contract of sale, wMch was not distinctly prored, was a sale 
of the bin of oats for a certain sum, and that the weighing of 
the oats was not a part of the contract; and that, therefore, 
the transfer in the books defeated the vendor’s rights. It sooins 
impossible to doubt that the delivery order was as conditional 
as that in Hanson v. Meyer (a), but there the condition was a 
binding one as part of thebai’gain; in Sioamoicier. Sofhern (h), 
it was not binding on the purchaser, and he chose to waive it. 

[In Godts V. Rose (c), in 1855, the vendor, who was the 
plaintiff, conbracted to sell oil to the defendant, to be “ free 
dehvered and paid for in 14 days by cash.” The plaintiff 
then gave the wharfinger authority to transfer certain casks 
of oil into the defendant’s name, and received ffoni the 
wharfinger a notice addressed to the defendant, in which the 
wharfinger stated that ho had transferred the oil into the 
defendant’s name. The plaintiff then sent a clerk to the 
defendant with the notice, an invoice, and a receipt for the 
price, with directions to exchange them for a cheque. Tho 
defendant obtained possession of the wharfinger’s uotice 
of transfer, but refused to giver a cheque on the ground that 
payment was to be made in 14 days. Tho clerk then went to 
the wharfinger and countermanded tho order. Subsequently, 
however, the wharfinger delivered the oil to the defendant, 
thinking that the property had passed to him. Tho Coxu’t, 
consisting of Jervis, C. J., Williams, Crowder and Willcs, JJ., 
hold tho meaning of tho contract to ho, that tho seller might 
deliver the ofi. at any time within 14 days, and might at the 
time of dchvery require payment, and as the jury had found 
that tho clerk had no intention to part with tho property, tho 
plaintiff was entitled to recover. 

In Cooper v. Bill (d), in 1865, timber lying on a wharf had 
been sold by the defendants to Gurney, whose agent measured 


(a) Eanson v. Meyer, 6 East, C14. 

(J) SwanmeJ: v. SotJiem, 9 A. & E. 895. 

(t) Godts V. Bose, 17 0. B. 229 ; 25 L. J. 0. P. 61. 

(d) Cooper v. Bill, 3 H. & C. 7^2; 34 L. J. Ex. 161. 
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the timber, numborod oaoli tree, and marked it 'witli 
Gurney’s initials, and tlien pj.’occeded to square tbe timber. 
On tbe insolvency of Gurney, tlie deferfdants removed the 
timber to a field in tliW occupation, and declined to give 
it up to the plaintiffs, Gurney’s assignees. But tbe Court 
field tfiat tfiere fiad been a delivery of tfie goods to tfie 
vendee.] 

Wq sfiall novT return to tfie subject of stoppage'in transitu, 
properly so called, to 'wfiicfi tfiis digression is by no moans 
irrelevant. 

Tfie transitus, as its name imports, is -wliilst tfie goods are 
on tfioir passage from tfie vendor to tfie buyer, or, as fias 
been already said, ■wfien tfiey arc in tfie fiands of one, wfio 
neitficr fields tfie possession by a contract of bailment made 
•witfi the vendor, nor yet as an agent to hold them under tfie 
order of tfie buyer, but only as an agent to forward them 
from tfie vendor to tfie buyer. [As Baron Eolfe said in tfie 
case of Gibson v. Garruihers («), tfie essence of tfie doctrine of 
stoppage in transitu is tfiat “tfie goods should be in tfie custody 
“ of some third person, intermediate between tfie seller who 
“ fias parted with and the buyer who fias not yet acquired 
“ actual possession.”] » 

Tfiere are manj^ cases in w’’fiicfi it is quite clear in which 
capacity the goods are field. BTo one could for a moment 
doubt, tfiat goods in the fiands of a public carrier, either by 
land, or by water, and actually on tfie journey, are in transitu; 
it is seK evident as a matter of fact, tfiat tfie carrier under 
such circumstances, fields^them merely as an agent to forward. 
And it is equally clear tfiat goods travelling on tfie same 
jomney in the buyer’s owm cart or barge, which he fiad sent 
for tfiom, are not in tiunsitu; for tfie carter or bargeman is 
clearly tfie buyer’s servant, and not an agent to forward from 
tfie vendor. But there is sometimes a good deal of difficulty 
in drawing tfio boundary line between the carrier and the 
servant, as, for instance, in ascertaining tfie efiaraeter of 


(a) Gihsun v. UiDiuilurs, in 1841 ; 8 M. &: W. 328 ; 11 L. J. Ex. 138. See also 
ScJwtoman v. Lmic, and York. Hy. Co^ in 1867 ; 2 CIi. Ap. 335 ; 36 L, J. Cli. 361# 
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tke captain, wliero tlie buyer does not send his own vessel to 
fetch the goods, but employs a ship belonging to a third 
party on that particular errand. In two important cases, 
Inglis V. llslievtvood (a), in 1801, and BohtlingJc v. Inglis {h\ 
in 1803, it was at first taken for granted, that a deliveiy of 
goods on board a vessel chartered by the buyer, was a delivery 
to the buyer himself, but afterwards the Comt hold and 
decided thast it was but a delh'ery to an agent to forward, 
and that the goods on board the sliip were in transitu. How 
this may be, seems to depend on the nature of the contract 
between the shipowner and the chartorei’. 

In the majority of cases, the shipowner does not part with 
the possession of the vessel to the charterer, he does no more 
than contract to employ the vessel and tho services of the 
master and crew for a time, exclusively for tho benefit of the 
charterer; so that the master remains the servant of the ship¬ 
owner, and not of the charterer, and his possession is the 
possession of the shipowner, and not of the charterer in any 
case in which their rights come in question. But though 
this is the usual contmot between the shipowner and the 
charterer, they may in law, and in practice sometimes do 
agree, that the charterer shall dqring the voyage have tho 
possession of the vessel, and that the master shall during that 
time be the servant of the charterer. In other words, though 
a charter-party usually is a contract on the part of the ship¬ 
owner, to use the ship and tho services of tho master and 
crew, in a particular manner, it may amount to a demise of 
the vessel, and of the services of tho master and crew. The 
distinctions on which it depends, which is the construction of 
the charter party, may bo found in Abbott on Shipping (c). 

When, therefore, goods are put into tho possession of the 
master of a ship, they are in general in the possession of the 
shipowner, who, as it is evident, is an agent to forwai-d the 
goods, and therefore goods on shipboard in general are in 


(а) Inglis v. Uslienoood, 1 East, 515. 

(б) BohtUngJc v. Inglisj 3 East, 381. 

(c) Abbott on Shipping, Part IY„ CJuii), 1. 
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transitu; but 'wbere tbe master is not tbe servant of tbe sHp- 
owner, but tbe immediate servi^t of tbe ebarterer, tbe goods, 
by being put into possession of tbe mastSr, are put in tbe 
possession of tbe ebarterer, and, therefore, if tbe ebarterer be 
also tbe piuebaser, they are no longer in ti'ansitu. “So,” 
says Lord Tonterden ia AhhoU on Shipping (a), “ as I bare 
“ before observed, tbe master of a ship ebartered -wbolly by 
“ tbe eonsigneo is no'w bold to bo a eai'rier, in vEose bands 
“ goods may be stopped (J). But wbere a ship bad been 
“ bu'ed by tbe eonsignee for a term of years, and vas fitted 
“ out, vietuallod, and manned by bim, and goods -were put 
“ on board thereof to be sent by him on a mercantile adven- 
“ ture, for -wbicb be bad bought them, it ■^vas held that tbe 
“ consignor could not stop them: tbe consignee being in that 
“ ease tbe oivner of tbe ship jure tempore^ and the delivery of 
“ goods on board thereof being equivalent to a delivery into 
“ a •warehouse belonging to bim, and tbe transit being in 
“ effect a transit from, and not to him. Fotvler v. MacTag- 
“ gurt{c)y 

It is not of any importance in point of law whether the 
goods are actually on a journey or not, for if tbe goods are 
deposited uitb one who bolds them merely; as an agent to 
forward, and has the custody as such, they are as much in 
transitu as if they were actually moving; but in general 
there is more difficulty in ascertaining as a fact in what 
capacity goods are deposited, than in what capacity they are 
caiTied. The acts accompan}ing the transport of goods are 
less equivocal, loss susceptible of two interpretations as to 
tbo character in which they are done, than are those accom¬ 
panying a deposit of goods. Tbo question, however, is still 
the same; has tbe person who has tbo custody of tbe goods 
got possession as an agent to forwai'd from the vendor to tbo 
buyer, or as an agent to bold for the buyer ? 


(а) Abbott on. Shipping, P.irt IV., Chap. II., 10th ed., p. 400. 

(б) BoUlingh v. higlU, 3 Ea^st 381 See also Birudtson t. Siiang, 3 Ch. Ap. 
690 ; 37 L. J. Ch. 603. 

(c) Cited in 7 T. R. 442. 
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In Leeds v. Wright («), in 1803, where an agent of the 
hankrapt pm-chased the good^ou account of the banb-upt for 
exportation, but had authority from the bankrupt to export 
them to any port ho pleased, the Court of Common Pleas held 
that he was not an agent to forward, and that goods in his 
hands were not in transitu. And in Scott y. Pettit {h), in 
the same year, where the bankrupt had given general ordci-s 
to a carriA- to send all goods for him to the defendant’s house 
to bo packed, and the goods were accordingly sent to his 
house, the same Com-t decided that there being no fixed 
ulterior destination, the packer must be considered not as an 
agent to forward, but as one to hold the goods subject to the 
buyer’s orders, like a warehouseman, and, consequently, that 
on their delivery to the defendant the transitus was ended. 
Shortly after the decision of these cases, the point arose in 
Dixon V. DaUiuin{c), in 1804, in which case goods were 
ordered by the insolvents “to be forwarded to Metcalfe at 
Hull, to bo shipped for Hamburgh as usual,” and it was 
proved that it was usual for Metcalfe to keep such goods till 
he received orders from th& insolvents, and then to do with 
them whatever the insolvents ordered. The King’s Bench 
decided that the,goods in Metcalfe’s hands were not in tran¬ 
situ. Lord Ellenborough reviewed most of the previous eases, 
and approved of the principle of Scott v. Pettit (h), which ho 
said was, “ that the transitus of goods is only not at an end on 
“ their reaching the packer, where they remain with him for 
“ the piu’pose of being forwarded on to some ulterior ap- 
“ pointed place of destination; but here, as in those cases, 
“ the goods had so far gotten to the end of their journey, 
“ that they waited for now orders from the piu-chasor Lo put 
“ them again in motion, and that without such orders they 
“ would continue stationary.” Grose, J., differed from the 
rest of the Court upon this point, and thought the transitus 


(a) Leeda v. Wi^ght, 3 B. P. 320, 
{h) Scott V. Pettit^ 3 B. & P. 469. 

(c) pLcon Baldwin, 5 East, 175, 
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at an end; but all four Judges agreed upon another point, 
•which decided the cause. , 

It is -worth while to observe, that the*marginal note in 
Uasfs lip])orfs is not a correct abstract of what was really 
decided. The marginal note states the ease to be, that goods 
“ sent to Metcalfe to be forwarded to Hamburgh ” were not 
in transitu; but Lord Ellenborough’s judgment proceeds on 
the express groimd that it was proved that the *oods wore 
sent to Metcalfe, not to bo forwarded to Hamburgh, but to 
wait for orders from the purchaser («), 

In Smith r. Goss(b), in 1808, at Hisi Prius, Lord Ellen- 
borough decided that where goods had been ordered “ to be 
sent addressed to the care of Gross, Bull’s Wharf, London, 
with directions to send them by the first vessel to Newcastle,” 
they were in transitu in Gross’s hands. 

And in Coates v. Eailfon (c), in 1827, where the course of 
business was for Eailton, who was a packer, warehoirseman, 
and eonimission agent at Manchester, to purchase goods in 
the name of Butler, of London, and send them to a branch of 
that house at Lisbon, and the ‘goods which were so ordered 
were delivered at Eailton’s warehouse, the King’s Bench con¬ 
sidered that Eailton had hekl the custody merely as one step 
in the transitus to Lisbon. These eases are, it will bo ob¬ 
served, quite in accordance with Lord Ellenborough’s judg¬ 
ment in Dixov v. Baldwin (d), though opposed to the marginal 
note in that case (e). 

[In TueJeer v. Uumjdireij (/), in 1828, flour was shipped to 
the wharf of the defendant, who was in the habit of storing 
flour in his warehouses for the pm’chaser. The vendor stopped 


{a) DoiLon v. iruitiioith, 4 Ivl. & G. 1080, in lb42 ; WtnHmih v. Outhwaitt, 10 
M. & W. 436, in 1842 ; 12 L. J. Ex. 172. 

(/;) Hmtlb y. 1 Camp. 282. 

(l) Coaks V Ikultoii, 6 B. & C. 422. 

((?) Du oil V. Baldicin, 5 East, 175. 

(e) See reinaiks of Brett, L J., on tins case in Kendal v. Maisliall^ Steicns d Co., 
11 Q. B. D. 3GG; 52 L. J. Q. B. 313. 

(/) TucUry. Il'ainiduiy^ 4 Bing. 516. See also Dodger v. GomiAoh d^Escoiniife 
ch Paris, L. B. 2 P. C. 393 ; 38 L. J. P, C. 30. 
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the flour before it had been landed, ■while the vessel was lying 
alongside the wharf, and the stoppage was hold good.] 

In Jackson v. Michol (a), in 1839, it was proved that Craw- 
haU, an agent of the insolvents, who piu-ehascd goods for 
them at Newcastle, was in general in the habit of receiving 
the goods into his possession to abide the insolvent’s orders. 
In this particular instance, however, before the goods were 
out of thS vendor’s possession, the insolvents had directed 
Crawhall to forward the goods to them in London. The 
vendors then gave a delivery order to Crawhall, who indorsed 
it to a wharfinger 'with a special indorsement “ to go on board 
the ‘ Esk.’ ” The wharfinger handed the order to a keelman, 
who got the goods and put them on board the ‘ Esk.’ The 
‘ Esk ’ sailed for London, and moored in the Thames. The 
defendants, who were wharfingers, received the goods on 
board a lighter, and then they were stopped by the plaintiffs, 
who were unpaid vendors; and the Court held that the goods 
were stiU in transitu, because every step taken was but “ a 
“ link in the chain of the machinery, by which the goods 
“ wore to bo put in motion.'” Tindal, J., said, “that if the 
“ goods had over come into the possession of Crawhall as the 
“ agent of the buyers, there dio remain till the agent received 
“ orders for their ulterior destination, such possession would 
“ have been the constructive possession of the buyers them- 
“ selves, and the right to stop in transitu would have boon at 
“ an end.” 

[In Valj)?/ V. (ri^son (i), in 1847, a case resembliug D/xon 
V. Baldwin (c), goods had been sent by the defendants, the 
vendors, at the request of Brown, the purchaser, to Leech 
and Co., of Liverpool. The report is not by any means clear 
as to what was the precise nature of the relationship of 
Leech and Co. to Brown, but they appear to have boon 
employed by him prior to this transaction to forward goods 
to Valparaiso, but not to have received instructions from him 
to forward the goods in question. 


(rt) Jaclson v. Nicliolj 5 Bing. N. C. o08. 
(/>) Val})!/ V. Gihon, 4 C. B. 837. 

(c) Dixon V. Baldwin^ I Edbt. 175. 
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Leoeh and Co. received the goods from the defendants, 
together mth a letter stating tjiat they ■were for shipment to 
Yalparaiso, and Leech and Co. had them pnt on board, and 
subsequently relandod them by order of Brown and returned 
them to the vendors to be repacked. Bro'wn became insolvent 
without haATUg paid for the goods, and the vendors asserted 
a right to retain them until payment had been made. The 
plaintiffs were Brown’s assignees. Wilde, C.J.,*dolivering 
the judgment of the Court for the plaintiffs, said, “ That 
“ although tlio defendants knew that the goods wore to bo 
“ sent to Yalparaiso, and so informed Looch and Co., yet 
“ Leech and Co. could not forward the goods simply on that 
“ information, but held them subject to such orders as the 
“ buyer might give, and the transitus was consequently at an 
“ end as soon as the goods came to their hands. And further, 
“ that independently of this Bro’wn had, by rolandiag the 
“ goods, dealt with them as owner, and that alone was suffi- 
“ cient to put an end to the transitus ” (a). 

In cases of stoppage in transitu the question is not whether 
the propert)” has or has not pasSed for even if it has passed 
the vendor may have the right to retake the goods, but is, in 
what capacity did the captain iKJceivo the goods, whether as 
the servant of the vendee, or as an agent to carry. 

In the following cases it was argued that the goods had 
necessarily been delivered to the vendee, because they had 
been placed on board his ship or a ship chartered to him. 

In the case of Vm Casteel v. Booker (b\ in 1848, Bai'ton 
and Co., of Liverpool, sent their own ship laden with coals 
to Lyon, Schvund and Co. at Eio, who sold the coals and, 
partly with the proceeds but mainly with their own funds, 
purchased coffee, which they put on board the same ship, 
sending an invoice to Barton and Co., in which the coff’eo 
was stated to haA'e been shipped by order for account and at 
the risk of Barton and Co. On the back of the invoice was 
an account ia which they credited themselves with the 


(ft) See also Foshr v. Framiiton, 6 B. &: C. 107. 

(/?) Van (Justed v. Booke\^ 2 Ex. 691; 18 L. J. Ex. 9. 
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invoice price of tlic coffee and debited tlioniHclves 'vvitli the 
proceeds of tbe coal, and they drew on Barton and t*o. for 
tbo balance. They took tbe bill of lading delivomble to 
order or assigns, “ be or tbey paying freight//w ” (tbe word 
“free” was inserted in writing into a printed form), and 
sent it indorsed in blank to Barton and Co. Barton and Co. 
were beavily indebted to tbeb bankers, and bad been 
threatened^ by them with certain proceedings. These facts 
came to tbe knowledge of Lyon, who was the Liverpool agent 
of Lyon, Sebwind and Co, He pressed Barton and Co., and 
tbey agreed that when tbo bills of lading came to hand they 
should bo given to Haynes Hfgginson to hold them to tbo 
order of Lyon as security against the bills of exchange drawn 
against tbe coffee. On the 11th of November Barton and 
Co. became bankrupt. Tbe bill of lading arrived on tbo 
12tb, and, pursuant to tbe agreement, was debvered by 
Barton and Co, to Haynes Higginson who banded it to 
Lyon, and bo pledged it with tbe plaintiffs. When tbo 
cargo arrived it was taken possession of by a messenger 
from tbo defendants who were tbe assignees of Barton and 
Co., and tbo captain was served with two notices, one from 
tbo plaintiffs claijariug the caa'go" as indorsees of tbe bill of 
lading, and the other from Lyon, who claimed to stop tbo 
goods in transitu as tbe agent of the unpaid vendors. Lyon 
appears to have been acting in this on the plaintiff'’s behalf. 

Baron Eolfc told tbo jury that there could bo no right to 
stop in transitu, as delivery on board the consignee’s own 
ship amounted to a taking possessipn. 

On grantmg a now trial, Parke, B., dclivormg tbo con¬ 
sidered judgment of the Court, pointed out that tbo form of 
tbe bill of lading was not conclusive to restrain the effect of 
delivery on board tbo consignee’s own vessel. 

He said: “Tbe contract for caniage, which tbe bill of 
“ lading is, is made expressly with the consignor, and he no 
“ doubt might sue upon it, though in making it be was 
“ really acting as agent of, and for tbo consignee. But if 
“ be made it as agent for and on behalf of the consignee, the 
“ consignee also, as being tbo u'cal principal, might sue, if 
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‘‘ tliere had been a breach of the contract to cany, I^ot- 
‘‘ ■withstanding the form of tlys bill of lading, therefore, the 
‘‘ contract may have been made really* on behalf of the 
“ vendee, though frimd facie it is made on behalf of the 
“ vendor; and it is a question for the jury, to be decided on 
‘‘ the evidence, looking at the form of the bill of lading, 
“ particularly noticing that it is made freight free, and the 
‘‘ language of the invoice, and the immediate transfer of the 
“ bill of lading to the bankrupts, and other facts, whether 
“ the goods were not really delivered on board to be carried 
“ for and on account and at the risk of the bankrupts.” 

In the case of Scliotsman v. Lancashire and Yorkshire 
Railwcaj Co. («), in 1867, Lord Chelmsford, L.C., said that 
the delivery in the purchaser’s own ship is a final delivery at 
the place of destination unless the vendor restrains the efioct 
of such delivery. In this case the goods were delivered on 
board a vessel belonging to the consignee, and the bills of 
lading had been taken making the goods deliverable to the 
consignee or assigns. It was admitted that the property had 
passed to the consignee, and the question was, was there a 
deliveiy ? and it was held that there was, 

Berndtson v. Strnnff (l\ in 1868, was a case in which 
timber in Sweden had been delivered on board a vessel 
chartered to the purchaser. The bill of lading was indorsed 
and handed over to the piu’chascrs in exchange for their 
acceptance. The purchasers insured the timber. On their 
insolvency the goods wore stopped in transitu when the ship 
arrived in England. Lord Cairns, L.C., said this was a 
chai’ter of an ordinary kind wliich did not make the pm- 
ehasers, even for a time, the owners or hirers of the ship, 
but merely operated as by way of contract with the owners 
of the ship, that they would carry timber to a particular 
port, and that the timber was in the custody of a person 
intermediate between the seller who had pai'tcd with, and 
the buyer who had not obtained actual possession; and held 

[c) Flthohmiin v. Lane, (L Ymh. Lij. Co., 2 CIi. Ap. 337, in 1867 ; 36 L» J. Ch. 
361. 

(h) Bi)niU^on v Bticmg, L. B. 4 fl(j[ 481 ; 3 Cli. Ap. 588 ; 37 L, J. Cb. 665. 



860 


STOPPAGE IN TRANSITU. 


[Pt. hi. 


that the stoppage vas good. This case vas follow'ed in the 
case of Ex parte Rosevear Ohi^ Clay Go., In re Code {ii), in 
1879, where the f&cts were very similar. 

In Fraser v. WUt{h), in 1868, a cargo was consigned from 
Bahia to a firm in Glasgow, the bill of lading stated that the 
ship was “bound for Balmouth, Cowes, or Qucensto’wn for 
orders.” When the ship arrived at Falmouth the master 
asked the sionsignor’s agents in London for orders: they 
applied to the Glasgow firm for instructions as to the desti¬ 
nation of the ship; but before they received them the 
Glasgow firm became insolvent, and the goods were stopped. 
Lord Eomilly, M.E., hold that there had been no consti’uctivo 
delivery, and that the stoppage was good. 

In Ex parte CMs(c), in 1875, the course of dealing 
between the vendors in America and Whitworth and Co. of 
Halifax was as follows. Cotton was consigned by the 
vendors to Brown and Co., their agents in Liverpool, to 
whom they forwarded the biU of lading together with a bill 
of exchange drawn on Whitworth and Co. When Whit¬ 
worth and Co. had accepted the bill they received the bill of 
lading from Broun and Co., and having indorsed it, sent it 
to the Manager o^the Lancashire «and Yorkshire Eailway Co. 
at Liverpool. The Eailway Co., then paid the freight, got 
possession of the cotton, and forwarded it from Liveipool to 
a station near Halifax, where it was put into a siding 
adjoining Whitworth and Co.’s works. It was held by 
Bacon, Y.-C., that the transitus was at an end at Liverpool, 
when the cotton was delivered to the purchaser’s agent. 

In Ex parte WaUon[d), in the Court of Appeal, in 1877, 
Watson and Love agreed that Watson should send goods to 
Eothwell and Co., of Shanghai, for sale, and diw on Love 
for the price. Watson employed Copperthwaitc, a packer at 
Bradford, to pack the goods and forward them to London for 


{a) Ev parte Itowcar Glmna Clay Co., 11 Oh. D. 560 ; 4S L. J. Bank 100. 

(/;) Fia%r V. IVrtt, L. B. 7 Eq. 64 

(c) Er parte Gihh, 1 Oh D. 101; 45 L. J. Bank. 10. 

(rf) Ej, I aih IFation, 5 Oh. B. 35 ; 46 L. J. Bank. 07. See aho Ei paiti ilihe, 
In ie Js«nc5, 15 Q. B. D. 39. , 
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sliipment. Coppcrtli'waitc ■wrote to Love that he "was waiting 
for foi-warcliug instructions. Lo'vo gave him instructions to 
send them on board the ‘ Gordon Castle ’ loading in the 
Thames for Shanghai, and the goods vrere forwarded by rail 
to London marked “ Shanghai.” The EaUway Co. then 
ad'wised Love that the goods were lying at one of their 
London stations and asked for instructions. The goods were 
put on board the ‘ Gordon Castle,’ and bills of lading made 
out to the order of Love or his assigns, but remained in the 
possession of the shipowners rmtil Love became bankrupt. 
It was held by James, Baggallay, and BramwoU, L.JJ., that 
the transitus continued from Bradford to Shanghai. 

In Ex farte Barrow in 1877, goods sent from London 
to Falmouth by ship were delivered on the q_uay at Falmouth 
and taken to the warehouse of Carno, who acted as the 
shipping company’s agent to receive the goods. Carne’s 
coui’se of business was to let the consignee know that the 
goods were lying in his warehouse at the consignee’s risk, 
and would be delivered on payment of freight and charges. 
In this case when the goods were landed the purchaser had 
absconded and Came therefore gave no notice. Bacon, Y.C., 
held that Came had never ‘become the puschaser’s agent to 
hold the goods for him, and the transitus was not at an end. 

In Ex jxirte Coo 2 }er[h), in 1879, in the Com't of Appeal, a 
cargo of iron eastings was consigned by the vendors in 
Scotland in a vessel chartered by them, to McLaren and Co. 
in London. McLaren was a partner in both the Scotch and 
English firms. When pa^t of the goods had been placed on 
board a barge belonging to the English firm, McLaren, who 
was ill Scotland and knew of the insolvency of both firms, 
sent a telegram to the manager of the English firm to stoj) 
unloading. At this time the Scotch firm was considerably in 
debt to the London firm. It was argued for the trustee of 
the London firm that the notice of stoppage in transitu should 
have been given to the master of the ship, and that the 


{a) Er parte Bairov^ 6 Cli. D. 783 ; 46 L. J. Bank. 71. 
(//) E parte Cooper^ 11 Qli. D, 68. 
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stoppage amoxuitccl to a fraudulent preference of the Scotch 
firm, and that the delivery of part of the cargo operated as 
delivery of the "whole. But it was lield by James,. Brett, and 
Cotton, L.JJ., that the stoppage was good. 

In Ex parte Golding Davis and, Go [a), in 1880, Golding 
and Co. sold caustic soda to Knight and Sons, to be delivered 
in monthly^ quantities, “shipment f.o.b. Liverpool. Price 
14J. per ton,” and received instructions from them to ship 
the soda at Liverpool on board the ‘ Larnaea,’ for How York. 
Golding and Co. followed the instructions, and the bills of 
lading making the soda deliverable at How York to Taylor 
and Sons (to whom Knight and Sons had re-sold it), were 
sent to Knight and Sons. Golding and Co. hoard of Knight 
and Sons’ insolvency and stopped the soda before the 
‘Larnaea’ sailed. The Com*! of Appeal held that the 
stoppage was good. The letters f.o.b. merely determine that 
the cost of shipment shall fall on the vendor. 

In Ex parte FalJc (&), in 1880, where salt was consigned to 
Calcutta, the vendor served a notice of stoppage in transitu on 
the shipowners in Liverpool, and they telegraphed to Calcutta. 
A day or two later the vendor telegraphed to Calcutta to stop 
the salt. Bram"vyell, L. J., seoms'to have been of opinion that 
the shipb"wners were not under any obligation to stop the 
goods, and that there was no good &toj)pago under the cir¬ 
cumstances until the vendor himself telegraphed. But in the 
House of Lords Lord Blackburn took a contrary view (c). 

Kendal v, Marshall^ Stevens and Co. {cl ), in the Court of 
Appeal, in 1883, shows how extremely difficult it is to deter¬ 
mine at what point the transitns ends. Leoffler verbally 
contracted xvith Ward and Son of Bolton to purchase cotton 
waste. Hothing was said as to the place of dclivciy. Leoffler 
then arranged "with Marshall, Stevens and Co., shipowners. 


(a) Expmte Goldiwj Davis d, Oa., 13 CL U. 628. See also Ex parte Boseiear 
China Olay Co., 11 Oh. D. 560; 48 L, J. Bank. 100. 

(Ji) Eh paite Fall., 14 Oh. D. 416, post, p 407, wliere the facts are ^et out at 
some length. 

(() Kemp V. Fall:, 7 Ap Oa. 585. 

(f?) Kemlal v. Manhall, hteuns lO Co, 11-Q. B. D. 351; 52 L. J. Q. B. 313. 
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lhat tlic goods should bo sent to tlicni at Grarston aud for- 
TiTirded to llouen. Wbeu tbc# goods 'were ready, Ward aud 
Sou asked Looffler wbei^p tboy should seud them. LeofSer 
replied,—send them to Marshall, Stevons aud Co., Garston. 
And on the same day ho directed Marshall, Stevons aud Co. 
to forward thorn to Eouen. Ward and Sou delivered the 
goods to the L. & N. W. Ey. Co. at Bolton to hg forwarded 
to Marshall, Stevens aud Co. at Garston. A day or two 
afterwards the railway company gave notice to Marshall, 
Stevens and Co. that the goods had arrived, and that if 
delivery were not taken in due course, the railway company 
would hold them as warehousemen and charge rent. The 
goods remained in the goods shed for some days, and on 
the insolvency of Leoffler were stopped by Ward and Co. 
Leoffler’s assignee claimed them. Matthew, J., held that the 
transitus was not at an end, but the Court of Appeal, consist¬ 
ing of Brett, Cotton, and Bowen, L.JJ., took the opposite 
view. The facts that Leoffler had never directed Ward and 
Co. to send the goods to Eqjicn, nor to deliver them to 
Marshall, Stevens and Co. in order to be forwarded to Eouen, 
seem to have had very great weight with the Court of 
Appeal (f/): as Lord Justice Bowen put if, it was no part of 
the bargain between the vendor and the vendee that the 
transit should last uj) to a certain time. 

Those cases decided under the Statute of Brands (d) as to 
what amounts to an actual receipt may have some bearing on 
this subject. They are not cases of stoppage in transitu, but 
arc authorities to show^ under what circumstances the goods 
have been held to have been delivered to the purchaser.] 

In none of these cases of stoppage in transitu, it may be 
observed, was there any doubt as to the law; the question 
was one of fact, viz., in what capacity did the difiorent agents 
hold possession, [whether as an agent to forward, or as an 
agent to hold for the buyer] ? This question becomes still 
more difficult to answer where the party holding the goods 


(a) See iiUo El imU Mik>y In /e Ivtac', 15 Q. B* D. 30. 
[h) AkU, p. 25. * 
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acts in t-wo capacities, as, for instance, a carrier, ■\vlio also acts 
as a-wareliouseman, and who ni%y, therefore, have goods in his 
warehouse either as a place of deposit connected with the 
carriage, or as a place of deposit subject to the orders of the 
buyer; or a wharfinger, who sometimes rcceivco the goods as 
agent to the shipowner, and sometimes as agent to the con¬ 
signee. In all such eases as the leading fact, viz., the posses¬ 
sion of the^oods, is in itself ambiguous, it is necessary to 
gather the intention of the parties from their minor acts. 

[In Rowe V. Pickford (ft), in 1817, a trader in London was 
in the habit of purchasing goods at Manchester, and of ex¬ 
porting them to the Continent soon after their arrival in 
London. He had no warehouse in London, and the goods 
consigned to him usually remaiaed in the waggon ofS.ee of 
the defendants, who were carriers, until they were removed 
for the purpose of being shipped. A parcel of goods lying 
at the oflSce at the time of the vendee’s bankruptcy was held 
to be no longer in transita 

And this is more clearly the case where the purchaser has 
dealt with the goods lying in the carrier’s warehouse as his 
own (^).] 

As was before seated, if theTpoSsessor of the goods has the 
intention to hold them for the buyer, and not as an agent to 
forward, and the buyer intends the possessor so to hold them 
for him, the transitus is at an end; but I apprehend that 
both these intents must concur, and that neither can the 
cai’i’icr of his own will convert himself into a warehouseman, 
so as to terminate the transitus, without the agreeing mind 
of the buyer. James v. Gnffin (c). Hor can the buyer change 
the capacity in which the earner holds possession without his 
assent, at least until the carrier has no right whatsoever to 
retain possession against the buyer. Jackson v. Kicliol[d). 

In James Griffm (c), in 1837, the banla’upt had often 


(a) Roive v. Fulfonl, 8 Taunt 83. 

{h) Foster v. Fiampton, 6 B. & C. 107. 

(r) Jaones v Gnffin, 2 M. & W. 623. 

(cl) Jadsoii V. Nichol, 5 iBinj,. N. 0. 508. 
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used Beale’s •w^h.arf as Ms ■warehouse for lead; being in in- 
solront circumstances, he did ^not wish to accept a cargo of 
lead purchased by Mm, but not paid forbut in order to set 
the ships free, he told the captain to land it on Beale’s ■wharf. 
Ho intended tMs not to be a delivery to Mmself, but he did 
not communicate Ms intention to the wharfingers, and they 
seem to have considered themselves as agents to hold posses¬ 
sion for him: then the goods were stopped. The Court of 
Exchequer all agreed that the question was, whether the 
possession of Beale’s wharfingers was the possession of the 
bankrupt or not; but Lord Abingor thought that the inten¬ 
tion in the bankrupt’s mind not being expressed to the 
wharfingers 'v'as quite immaterial, and that the transitus was 
at an end. Parke, Bolland, and Alderson, Bai'ons, held that, 
except as a test of its reality, it did not matter whether he 
communicated the intention or not, and the transitus was by 
them held to continue. In that ease the holder of the goods 
meant to hold them for the buyer; but that did not render 
his possession the constructive possession of the buyer, be¬ 
cause the buyer’s assent was wanting. 

[In IleineJcey v. Earle («), in 1857, the plaintiff had con¬ 
signed hemp to Horn in Sunderland, where it arrived on the 
2nd of Pebruaiy, and Horn, finding himself insolvent, and 
being anxious not to receive the hemp, on the follo^wing day 
instructed his manager to go to the wharf where the hemp 
was lying and eoimtermand the delivery. The hemp, not- 
■withstanding those instructions, was delivered at Horn’s 
works during his absence^ and Horn stopped payment in the 
evening. He consulted a solicitor as to whether he could 
return the hemp, and was advised he could not do so. On 
the Gth the vendor demanded the hemp from Horn. It was 
held, reluctantly, by the Court of Queen’s Bench, and the 
judgment "vvas affirmed in the Exchequer Chamber, that 
although the goods had not ceased to be in transitu, merely 
because they were on Horn’s premises, yet the transitus had 
eoased under the circumstances, Horn having assented to 


(«) Heintliv Eaile, b 53 & B. 410 ; 28 L. J. Q. B. 79. 
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their remaining there before the Gth, the date rrhcn the 
plaintiffs demanded them. ^ 

In the case of IXolton v. The Lancmhire and Yorkshire Rail- 
way Co. (a), in 1806, both the vendor and the vendee repu¬ 
diated the ownership of certain goods lying at a station on 
the defendant’s lino, until the vendee became bankrapt, when 
his assignee made a claim to them. The real question was, 
whether the company hold the goods as the bailee of the 
vendee, or merely as an agent to forward. Parsons had pur¬ 
chased eleven skips of cotton twist from Wolstencroft, and 
after taking three of them declined to receive any more. 
"Wolstencroft sent the remaining eight to Brierly, a station 
on the defendant’s line, and instructed the defendants to 
deliver them to Parsons. Parsons’ carter took four of them 
away by mistake, and Parsons returned them at once, and 
then consigned the whole eight back to Wolstencroft at Sal¬ 
ford; but Wolstencroft refused to receive them, and sent 
them to Brierly a second time, where Parsons again refused 
to have anything to do with them. Subsequently Wolsten- 
croft instructed the railway company not to deliver the goods 
to Parsons, and obtained possession of them. The Comt held 
that Wolstencroft .»had eflcectuallys stopped the goods. Erie, 
C.J., said, “As to the fom’ which were taken by tho carman 
“to his mill, they were so taken -without his orders, and 
“ against his will; it was just tho same as if they had been 
“ carried by a wrong-doer. It was urged by Mi-. Holkcr, 
“ that, being repudiated by both parties to the contract, tho 
“ goods remained in tho hands of the railway company as 
“ wai-ehouseman for the real OAvnor, that is, for Parsons. 
“ There is no doubt but that the carrier may and often doc-s 
“ become a warehouseman for tho consignee; but that must 
“ bo by virtue of some contract or course of dealing between 
“ them, that, when arrived at their destination, tho character 
“ of carrier shall cease, and that of wai-ehouscman supervene. 
“ Here, hoAvever, there is no evidence of any such contract or 
“ coui-se of dealing.”] 


(a) Bolton v. Lane, cb YorJc, Eij, Co., L. E, 1 C. P. 431 : 36* L. J. Cli. 3G1, 
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In JucJison v. l{ichol{a\ in 1839, tlie bankrupt repeatedly 
demanded tbo goods from tbo jiolders before any stoppage in 
transitu, but tliey refused to give them u|), and tbo Court of 
Common Pleas held that the goods had not come to the pos¬ 
session of the bankrupt. There the assent of the actual holder 
■\vas wanting, and it seems to have been the only thing want¬ 
ing to put an end to the transitus. 

Bo also in Laclclngton v. Anierton(l), in 184^ where the 
purchaser before his insolvency demanded the goods from the 
warehousemen, but they refused to deliver them on account 
of an informality in the delivery order, the Common Pleas 
hold that there -was no possession taken by the purchaser so 
as to determine the vendor’s rights. In that ease, had the 
warehousemen assented to the informal delivery order, they 
would have given possession to the purchaser ; and the case, 
therefore, seems the converse of James v. Griffin (c), as in the 
one ease the bailee of the goods meant to hold them for the 
purchaser, who did not assent, and in the other the purchaser 
requii'ed the bailee to hold them for him, but the bailee did 
not assent. ’ 

The agent to forward may very well agree to hold the 
goods as an agent to keep.»the» goods, wit!jj,out thereby aban¬ 
doning any lion which ho may have in the capacity of carrier, 
for freight or otherwise. He may in substance say, “ I will 
hold the goods for you, and at your- disposal, but neither you 
nor an)' one else shall take them away without paying my 
charges ; ” and if such an agreement is come to, the transitus 
is ended. It is, therefore, no conclusive test of a transitus or 
none, whether the buyer has acquhed an immediate right to 
the possession or not, though it may afford strong evidence 
as to the nature of the actual holder’s possession, which it is 
conceived depends upon mutual intention. 

[In \YldtelieaJ v. Anderson (^J), in 1842, the assignees of 


{a) JacUmi v. Xicliol^ 5 Bing. y. C. 508, anUy p. 356. 

(Ji) Laelmgton t. Atliertnu, 8 Scotty N. S. 38 ; 7 & G. 360; 13 L. J. C. P. 

140. 

(c) Jumps V. Griffin, 2 M. & W. G24, ante, p. 364. 

(cf) JFhitelmd V. Anderson, 0 X, W. 518; Tudor’s L. 0. Merc. Law, 632. 
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the haakriipt purchaser of a cargo of timhor to arrive at 
'Wyrevaterj directed. Beuhow to take possession} and accoid* 
ingly, as soon as *fche ship anived, Benhovr Avent on board 
and told the captain that he had cohie to do so. To this the 
captain made no reply, hut invited him into the cabin, into 
vHch the ends of the timber projected, and there Benbow 
saw and touched them. The captain subsequently said ho 
would deh^er the cargo to Benbow when he was satisfied 
about the freight, but he did not consent to deliver immediate 
possession, or to waive his lien for freight. They then wont 
ashore. The vendor’s agent went on board afterwards, and 
told the mate that he had come to stop the goods, and the 
defendants, who were the vendor’s agents, subsequently ob¬ 
tained possession. The Coxu’t held that what took place 
between Benbow and the captain did not amount to a con¬ 
structive possession by the vendees, and gave judgment for 
the defendants.] 

Parke, B., in delivering the judgment of the Court, states 
the law on this point thus: “ The law is clearly settled that 
“ the unpaid vendor has a right to retake the goods, before 
“ they have arrived at the destination onginally contejnplated 
“ hj the jowre/iaser,. unless in the mean time they come to the 
“ actual or constructive possession of the vendee. If the 
“ vendee take them out of the possession of the carrier into 
“ his own, with or without the consent of the carrier, there 
“ seems to be no doubt that the transit would be at an end; 
“ though in the case of the absence of the carrier’s consent, 
‘‘ it may be a wrong to him for which ho would have a right 
“ of action. This is a ease of actual possession, which cer- 
“ tainly did not occur in the present instance. A case of 
“ constructive possession is whore the carrier enters, expressly 
“ or by implication, into a new agreement distinct from the 
“ original contract for carriage, to hold the goods for the 
“ consignee as his agent; not for the piu’poso of expediting 
‘‘ them to the place of original destination pursixant to that 
“ contract, but in a now character, for the purpose of custody 
“ on his account, and subject to some now or further order to 
“ be given to him. It appears to us very doubtful, whether 
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“ an act of marking or talcing samples, or the like, withont 
“ any removal from the possos|ion of tko carrier, tliougli done 
“ with the intention to take possession, would amount to a 
“ oonstrnetivo possession, unless accompanied by such cir- 
“ cumstanees as to denote that the carrier was intended to 
“ keep and assented to keep the goods in the natime of an 
“ agent for custody. In the ease of Foster v. Fnimpton («), 
it is clear there were such circumstances : wheflicr in that 
“ of Ellis V. JIuni(b), is doubtful; but it is unnecessary to 
“ determine this point, as there is no finding in this case, 
“ even of any act done, to the timber, with intent to take 
‘‘ possession. It is said, indeed, that the agent of the assignees 
‘‘ touched the timber, but whether by accident or design is 
“ not stated. There being then no such act of ownership, 
“ it seems to us, that unless by contract with the captain, 
“ express or implied, the relation in which he stood before 
“ as a mere instrument of conveyance to an appomtod place 
“ of destination was altered, and he became the agent of the 
“ consignee for a now purpose, there was no consti’uetivo 
“ possession on the part of the vendee.” 

In the judgment in Whitehead v. Anderson (e), which was 
evidently prepared vdth grca*t cstre, it is pr@bable that every 
word is significant. It is, therefore, to be considered what 
was intended by the phrase, “ the destination originally con¬ 
templated by the piu’chascr.” If goods are delivered at a 
wharf or mn without any statement as to whether they were 
to bo reeoh'cd as a stop on then* progress towards the buyer, 
by force of the original delivery to the carrier, or in order to 
be held till the buyer gives fresh orders, and the wharfinger 
or innkeeper accept the goods with the intention of acting in 
the capacity in which he should discover they were meant to 
be delivered to him; the capaeih" in which ho hold the goods 
would apparently depend entirely on what was the destination 

t 


(a) Fo tt^r FtanijpinHf 6 B. & 0. 107, 

(h) Ellk V. Hiuif, 7 T. B, 46. 

(r) miittludd V. 9 M. & ‘\V, Sib, uiiU^ p. 0G7, 

li B 
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intended by the purcliasor; and if tlio pnrcliasor sent liiin 
directions to forward tbc goods, the question whether he was 
acting under the 'control of the purchaser, as in Dixon v. 
Baldwiii{a\ or merely as an agent to forwai’d, as in Coute'i v. 
Railtoti (h), would probably depend on what was the original 
destination; but it scorns pretty clear that the mere arrival at 
the spot where the purchaser meant them to bo taken posses¬ 
sion of, does not in itself terminate the transitus, unless there 
is something amounting to a delivery of possession, or au 
agreement to change the character of the custody. In James 
V. Griffin (c), the goods were deliverable in the rirer^ yet the 
transitus ■was uot ended, even by landing the goods on the 
wharf, because there Avas Avantiug an intention to take pos¬ 
session. In Craiosliay v. Encles (J), in 1823, the goods wore 
partially landed on the purchaser’s Avharf, but yet the tran¬ 
situs was held uot at an end, because it Avas not the intention 
of the carrier to give the purchaser possession. It Avould 
seem, therefore, that the destination originally contemplated 
by the pinchaser is exceedingly material, to explain the capa¬ 
city in which an agent holds possession where that is ambi¬ 
guous, but not otherwise. 

[In Cooentru An Ghddone (e). In 1868, the consignee of a 
cargo pledged the bill of lading with the plaintiffs, Avho on re¬ 
ceiving notice of the amval of the ship presented it to the ship’s 
brokers and obtamed an “ overside ” order for the delivciw of 
the cargo, and sent it by their lighterman to the ship. The 
lighterman presented it to the ship’s officer, Avho said that as 
soon as the cargo could be got at,, it should bo dcKverod to 
him. Subsequently the goods aa'ctc stopped, and Sir W. Page 
Wood, Y.-O., hold that the stoppage subject to the mortgage 
AA'as good.] 

The doctrine that acts, sirch as taking possession of part of 
the goods, talcing samples or the like, have not in themselves 


(а) Dixon v. Daldwik, o Ea^t, 175, ante, p. 354, 

(б) Coates v. Railton, 6 J3. & V. 422, ante, p. 355. 

(c) James v. Griffin, 2 iSL & W. 623, ante, p. 364, 

(c^) Craivbhay v. Dacles, 1 B. & 0. 181. 

(e) Coventry v. Glachtone, L. E. ^ Eti, 44 ; 37 L. J. Cli. 402. 
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as a matter of law any effect on the character in which, the 
possession of the residue is hel^, hut are no more than evi¬ 
dence shoving the intention of the parties as to the capacity 
in which that possession is to he held, has been more than 
once acted upon. In Jones v. Jones {a) the Court of Ex¬ 
chequer decided that the acts of taking possession of pai't 
were equivocal, and in that case amounted to taking posses¬ 
sion of the whole. In Dixon v. Tates {h\ the King’s Bench 
decided that under the circumstances of that case, taking 
possession of part was not taking possession of the whole (c). 

It is to he observed, that the Court of Exchequer seem in 
Whitehead v. Anderson (d) to state it to bo law, that the pm- 
chaser may anticipate what may be called the natural end of 
the transitus, by taking possession of the goods, and that if 
he does take actual possession, it determines the vendor’s 
rights, even if the taking of possession be a trespass as against 
the carrier. The eases on tins point require examination. In 
Holst V. Poional {e\ in 1794, the facts as reported were as 
follows: The vessel with the goods on board arrived at Liver¬ 
pool, which was the port of discharge, and an agent of the 
bankrupt buyer who was consignee went on board in order to 
take possession and opened Norite of the paiekagos, and then 
the vessel was ordered off to the quarantine ground, the 
agent of the buyer remaining on board to keep possession. 
Before the quarantine ended, and therefore before the vessel 
could regularly be discharged, the goods were stopped in 
transitu; and Lord Kenyon first, and afterwards the King’s 
Bench in banc, held that the stoppage was good. The re¬ 
porter has not informed us whether the captain of the ship 
assented to these prcmatiu’e acts of ownership or not, and 
evidently in his opinion the sole ground of the decision was 


{a) Jones V. Jone% 8 M, & W. 431* 

(h) Dixon y. Faces', 5 B. & Ad. 313. 

(c) See also Sluhey v. Hayirard^ 2 H. BL 504 ; Hammond V. Anderson^ 1 B. 

P. N. R 69 ; Buiineyy, & Ad. 568 ; Ttaincr v. Scorellf 14 M. & W. 28 ; 

14 L. J. Ex. 321; Bolton v. Lane, cL- Yorh By, Co., L. R. 1 (J. P. 440 ; 36 L. J. Ck. 
361 ; Ex parte Coopery 11 Cli. D. 72 ; Kemp v. Falky 14 Ch. D. 446 ; 7 Ap. Ca. 586. 
{(1) Whitehead v. Andersoiiy 9 M. & "W. 518* 

(e) Holst V. Poivmilj 1 Esp. 242. • 
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that th .0 voyage had not terminated. The accuracy of this 
opinion may, however, ho doubted; for only six years later, 
in Mills V. Ball (a), in 1801, Lord Abmnley treats it us cpxitc 
settled, “ that though the right of stoppage continues until 
“ the goods have reached thoir journey’s end, yet if the 
“ vendee meet them upon the road, and take them into his 
“ own possession, the goods will then have arrived at their 
“ journey^ end, with reference to the right of stoppage in 
“ transitu.” If the decision of the King’s Bench is correctly 
given in Espinasse^ it must ho owned Lord Alvanley overrules 
it decidedly. If it traned on tlio fact of the captain of the 
ship not assenting, so that the possession if taken at all was a 
trespass against him, the case is untouched hy Lord Alvan- 
ley’s opinion. 

In Wnght v. Lawes (5), in 1801, Lord Kenyon is repre¬ 
sented hy the same reporter as deciding, that where goods 
bought by a person resident at Korwich were delivered into 
his possession by the carrier at Yarmouth, on their way from 
London to Norwich, they were no longer in transitu. In 
Abbott on Shipping, 370, Lord Tonterden, after citing the case 
of Holst V. Poivnall (c), remarks that the doctrine of this case 
is in exact conformity to the tenor of a bill of lading, bv 
which the master always engages to deliver at the place of 
destination, and which therefore gives no authority to the 
consignee to demand them before thoir arrival at that place. 
On this Parke, B. in James v. Griffin [d), has remarked, that 
“ it is difficult to understand how a bill of lading, -which is 
“ only a contract bebyc'cn the vepdcc and the shipper for the 
“ carriage, can make any ditference.” If it is material to 
inquire whether the possession taken was wrongful as against 
the carrier or not, the eontract between the vendee and the 
shipowner may make a diforence; if it bo, as -^vas said in 
WhUeJicad v. Anderson (e), not material, -whether it was 


(«) Milh V. Ball, 4 B. & P. 457. 

{h) Wright JAiives, 4 Esp. 82. 

(c) Hoht Y. Pownal, 1 Esp. 242. 

{(1) Jrwm r. Griffin, 2 M. & 623. 

(e) Whitehead v. Aiid<yion, 9 M. & 518. 
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wrongful or not, it doos seem unimportant wliat that con¬ 
tract was. ^ 

It was decided by Lord Kenyon («), and in a subsequent 
case (b) by Lord Ellenboibugh, that w'here goods were in the 
custody of the custom house ojfEcers, who had a right to 
retain them and sell them for unj)aid duties, they wore still 
in transitu, although the assignees of the bankrupt vendee 
had petitioned the customs for them previously any stop¬ 
page. Lord Kenyon is reported to have given as his reason. 
“ that the bankrupt had no right to the actual possession till 
“ the duties wore paid.” It is difficult to think that the 
vendee could have bettered his position as against the vendor, 
by breaking the king’s cellars and seizing the goods without 
leave of the customs. 

In a case in 1802 (c), where this point did not arise 
it was urged as an illushation, and Chambre, J., expressed 
his opinion as follows:—‘‘Perhaps the consignee himself 
“ may intercept the goods in their passage, and indeed I 
“ have little doubt but that if ho do iutereept them in their 
“ passage, before the consignor has exercised his right of 
“ stoppage in transitu, and do take an actual delivery from 
“ the carrier before the goods get to the on^ of their joiumey, 
“ that such a delivery to him will be complete. And I will 
“ not say but that his creditors in the ease of an execution 
“ against him may have the same right.” 

In the case of Jachoji v. JS^ichol (d), in 1839, the goods 
were consigned to the vendee at London, and the vendee 
repeatedly demanded the goods from the ship after the vessel 
had anived in the Thames, but before the customary time for 
delivery, and was refused; and a subsequent stoppage was 
held good. In delivering the judgment of the Court of 
Common Pleas, Tindal, C. J., observes on this point;—“ It 
“ was urged on the part of the defendants, on the authority 


{a) Noithtij V. FifltJ, 2 Esp. G13, in 1798. 

{h) Xi' V. Abbott on Shipping, 12tli ed. 424. 

(c) OpiJtnliLtm IiUhsd, 3 B. & P. 42, in 1802, pObf^ p. 378. 

(d) Jathon v. XicUol^ o Bing. N. C. 508, ctniej p. 350, 
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‘‘ of the dictum of Laweaeo, J., in Bohtlinglc v. Inglls (f(), 
“ that the tortious act of a thii-cl person should not prejudico 
“ the rights of thfe parties, anS. consequently, that the demand 
made by the pxu’chaser on the*29th, and the unlaurful 
“ refusal to deliver, was tantamount to a delivery. But it is 
“ to he recollected in the first place, that the observation of 
‘‘ Lawrence, J., was made in the case of a demand by the 
consigniJft’, for the purpose of revesting his property in the 
“ goods, and not in the case of a vendee. And in the second 
“ place, that here the goods had not actually reached the 
“ terminus of their delivery, when the demand of the vendee 
“ took place; and although it might bo conceded to be the 
“ better opinion, that if the vendee actually receives the 
“ possession of his goods on their passage to him, and before 
“ the voyage has completely terminated, that the delivery is 
“ complete and the right of stoppage gone; yet no authority 
“ has been cited for the position, and the principle seems the 
“ other way, that a more demand by the vendee without any 
“ delivery before the voyage has completely terminated, 
“ deprives the consignor of his right of stoppage.” 

[In Valpg v. Gibson (b), in 1847, goods were sent from 
Leeds to be shijjped at Liverpaol for Yalparaiso, and after 
having been put on board, were relanded and returned to 
Leeds, by order of the luger, in order to have them repacked. 
It was held that the buyer had dealt uith the goods as his 
own, and that the transitus was thereby tenninated.] 

The judgment of the Exchequer in Whitehead v. Ander¬ 
son (c), has ah’cady been cited as far as it bears on this point. 
It only remains to remark, that the observations of the Court 
in that case arc of greater weight, because the point arose in 
that case, and was argued, though the decision of the Court 
turned upon another point. Such being the authorities, it 
seems pretty clear, that in cases in which there is no actual 
delivery, if the vendee require that the eai'rier shall hold the 


(a) BoUlinejh t. Iwjlis, 3 East, 381, ante, p. 352. 

(&) Valfy V. Gihsem, 4 0. B. 837, 863; 16 L. J. C. P. 241, ante, p. 336. 
(f) Tllntehead v. Anderson, 9 M. & W. 318, ante, p. 367, 
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goods as Hs agent in a new capacity, and he assent, the 
transitus is ended, whether it ho before or after its natural 
tennination; and if the carrier does not assent, and is under 
no obligation to assent, that the transitus is not ended. But, 
perhaps, if the position of the cai’rier is such that it is his 
duty to obey the command of the vendee, his assent to do his 
duty would be implied by law, and Ms refusal in fact, would 
not prevent such an implication. And notwithstanding the 
expressions of the Exchequer in Whitehead v. Andermt («), 
it is submitted that it is doubtful whether when the carrier 
has a right to refuse to allow the vendee to take even con¬ 
structive possession, the vendee can improve his position by 
a tortious taking of actual possession against the will of the 
carrier. The law in general discoimtenances violence, and it 
would seem not consistent with its general policy, to give a 
man a benefit in consequence of his forcible or fraudulent 
VTong against a third party. The act of taking away the 
goods would be a very unequivocal assertion of the vendee’s 
claim to exercise dominion (jver the goods if he had the right 
so to do, but it is very difficult *to see how it could give him 
such a right, if he had it not already. 

If this bo a correct view sf the principle, the question 
whether actual possession taken by the vendee against the 
assent of the carrier terminates the transitus or not, depends 
on the carrier’s right to insist on continuing to hold them on 
the original consignment. And possibly an imequivocal 
demand of possession made upon the middleman and refused 
by him, may have the same effect upon the transitus that an 
actual taking of possession against the assent of the middle¬ 
man would have had. That is, it would terminate the ti'an- 
situs if the refusal was so tortious as to render the middleman 
liable in trover, just as the actual taking of possession would 
terminate the transitus if it was justifiable against the middle¬ 
man. In IToibt V. Potvnal {h), and Jackson v. Niehol (c), the 


(a) IVhiteliml v. Anthma^ 9 M. & r>18, unie, p. 3G7» 

(1) V. Poicnal, 1 Esp. 242, 

(c) J.ichoii V, Xichol, o X. G. 508. 
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sMpownei’ could not reasonaMy be bound to deliver the cargo 
at the spots ■where the demand ■was made, the consignee could 
only insist on his ‘fulfilling the contract of caniage already 
made, and if in Hold v. Pmonal [li), the captain refused to 
assent to the vendee’s acts of ownership, Lord Kenyon’s 
decision was in perfect consistency with the decision in 
Jaelcson v. NicJiol (0), and not inconsistent with his judgment 
in Wvi'^htT. Leaves {c). 

[Since the last passage was written, the view expressed in 
it has received full confirmation in the case of Bird v. 
Brown {d\ in 1850. The goods had been stopped in the 
hands of a canier, although by one who had no power to 
exercise the right of stoppage; consequently, the can*ior refused 
to deliver the goods to the buyer, but delivered them to the 
person who had stopped them. The Court held that the tran- 
situs was at an end when the consignees demanded the goods 
and tendered the freight, and that the ■wrongful refusal of the 
caiTier did not aficet the rights of the consignee. 

The case of the London and North- Western lit}. Co. v. 
Bartlett[e), in 1861, ■was notf a ease of stoppage in transitu, 
but is relevant to the subject of the anticipation of the 
termination of the^transitus. «The action was by the vendor 
against the railway company for not delivering wheat at the 
mill of the purchaser, after the purchaser had instructed the 
company to let it lie at one of their stations, and not to 
dohver it at the mill. Lramwell, B., said:—^‘The goods 
‘‘ are intended to reach the consignee, and provided he 
“ receives them, it is inmiatorial at ■what place they are 
‘‘ delivered. The contract is to deliver the goods to the 
“ consignee at the place named by the consignor, iiulehs 
“ the consignee diiects them to be delivered at a different 
“ place. 


(a) Hold V. Pounal, ] Esp, 24*2. 

(b) JacUon v. Hithul, 5 N. C. 508. 

(r) JVncjlit V. Lawci,, 4 Esp. 82. 

{d) Bhd V. Brown, 4 Ex. 78G ; 19 L. J. Ex. 154. 

{e) London cl* iY.-jr, 11 ij, Co. y. Bartlett, 7 H, «&: N. 400 ; 31 L, J. Ex, 92, 
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lathe Cork Distillenes Oo.r. The Great Southern Ry. Co. (a), 
itt the House of Lords, in 1874,the plaintiffs suffered consider¬ 
able loss in consequence of the defendants having '^delivered 
several puncheons of ■vvhiskj'- to the pui-ehaser at one of their 
stations instead of at the Customs 'svarchouso, to which they 
had been consigned. It was held that the defendants were 
not liable; the contract for delivery being made between tho 
earner and the consignee, the consignor being the agent for 
the consignee to make it, which entitled the consignee to 
take delivery either at the place indicated at tho time of the 
depai'ture of the goods, or at any other place at which he 
afterwards preferred to receive the goods.] 

But whore tho goods have arrived at their joiu-ney’s end, 
tho carrier is bound to deliver them on payment of his charges, 
and if tho charges are not tendered, though the carrier is not 
bound to deliver the goods, it may be that his right is no 
longer to insist on keeping the goods as carrier, but merely 
to retain tho possession, holding the goods subject to any 
orders of the vendee, not derogatory to his lien. In R/t/s v. 
2Iunt{b), in 1781), Bailor, -T., puts tho case on the ground 
that—“ The carrier would not have been liable in the 
“ character of a carrier, foi- tho goods had got to the end 
“ of their destined journey, but ho would have been answer- 
“ able only as warehouse-keeper.’’ It does not appear from 
the case, whether this supposed alteration in his character 
proceeded from some agreement so to consider himself, or 
because he had performed his contract of carriage, and there¬ 
fore w'as bound as a master of law, to act in this varied 
character when required. 

The transitus is determined when the goods come to the 
actual or constructive posschsion of one, to whom the original 
buyer’s rights have been transferred, exactly as when they 
come to the possession of tho original buyer himself. And it 
does not make any difference whether tho transfer is by the 
contract of the buyer, as if he sells the goods before their 


(а) (\iih Diifilliriet. Co. v. (h'eat Houtliern Ktj. I'o., L. E, 7 E. ifc I. App. Sfi*-), 

(б) Mis V. EuHt, 3 T. R. 404, 
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arrival to a third party, or by operation of law, as when the 
hxi 5 ’'er has hecome bankrupt, a^d consequently his rights have 
passed to his assignees. When, therefore, there is a sub- 
vendee, his possession terminates *the transitus, Duron v. 
Yates (rt), and so does that of the assignees of a bankrupt 
buyer, or their agents. At one time there seems to hove been 
a feeling that this was hard, and that the assignees whose 
rights depended entirely on the bankruptcy, should not in 
fairness take goods sold on the credit of the bankrupt and not 
yet paid for, but the law was not doubted to bo so settled, 
even by those who questioned its propriety. “ On looking 
“ into tho cases,” said Lord Alvanley, in Scott v. Pettit (i), 
in 1803, “ I find that wo are bound to hold, that though a 
“ bankrupt has altogether ceased to be a trader, yet that his 
“ warehouse continues open for tho pui'pose of receiving 
“ goods, and that the assignees have a right to take possession 
“ of everything that may come into thoir hands, without pay- 
“ ing a single farthing. * * * ]^o doubt therefore, for the 
“ purpose of receiving goods, tho assignees stand in tho place 
“ of the bankrupt.” It may therefore be stated, that a third 
party acquiring property in the goods from the original piu’- 
chaser, has rights^as extensive as*tho original purchaser, But 
where by agreement between the carrier and the piu’chascr, or 
by act of law, something is to intervene before the carrier is to 
deliver the goods, beyond what w^ould arise in an ordinary 
ease of carriage, that is not to be considered as making the 
eanier an assignee of the goods from tho purchaser, so as to 
make his possession terminate the Iran&itus. 

In Oppenheim v. Pnssel^c), in 1802, the goods were stopped 
by the plaintiff in the hands of the camor. [The plaintiffs 
consigned goods by the defendant, a carrier, to a vendee 'who 
owed money to the defendant for the carriage of other goods. 
On the vendee’s insolvency the plaintiff stopped the goods 
and tendered tho defendant his charges in respect of these 


(a) Dixon v. Yates, 5 B. & Ad. 34G, anh, p. 342. 

(b) Scott V. Pettit, 3 B. & ?. 469. 

(l) O^tjotnluIni y. 3 JB. P, 42, 
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goods, but tlie defendant refused to give tbem up unless be 
Tvas paid tbe whole sum duo to him from the yendee.] The 
case for the defence was, that the stoppage was not good, at 
least against the caiTior, ’because, by agreement with the con¬ 
signee, the carrier had a lien on the goods for the general 
balance of his account against the insolvent consignee. Lord 
Alvanley rejected some evidence tendered to prove this 
defence, and on application for a new trial tSe Common 
Pleas decided that the evidence was improperly rejected, but 
that there should be no new trial, because, though the carrier 
might have a lien as against the consignee, it would not affect 
the vendor’s right to stop the goods. At Msi Prius, Lord 
Ellonborough, in Smith v. Goss (a), in 1808, approved of this 
decision and extended it. There the vendor sent goods by 
the vendee’s direction to a carrier to be forwarded, and stopped 
the goods in his hands. A creditor of the pm'chaser had, 
previously to the stoppage, attached the goods in the earner’s 
hands, by a process out of the Mayor’s Coui’t of London. 
Lord Ellenborough said, that the vendor’s right was the elder 
and preferable lion, and not superseded by the attachment. 

The caiaier, it is obvious, was not the less an agent to 
forward, though he had a genaul lien against the consignee. 
The right to retain possession till he was paid the larger sum, 
made his possession more valuable to him, but did not alter 
its character in the least. He was still an agent to forward. 
And from the peculiar nature of a foreign attachment, it 
seems not to alter the character of the holder of the property. 
It is probable that a seizure by the sheriff, under an execu¬ 
tion against the purchaser, would be held to terminate the 
transitus, for the reasons suggested by Chambre, J., in 
Ojtpcnlifim V. Mussel[h). 


(a) Smith V. Oo^s, 1 (Jamp. 282. 

(h) Uj^penlieim v. Eussd, 3 B. & P. 42. 
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The righi’of s1:oj)pcige in transitu oan he exercised onJij vdien the 

purchaser's insolvent or has heeome hanh’tqd. 

» 

It is very usual for a rendor to roserve to Mmsclf by tlic 
terms of the contract of sale, and of tbe contract 'wbicli lie 
makes •u'itli the carrier, a right to prevent or delay the 
delivery of ^he goods to the purchaser until some conditions 
are fulfilled. When this is the case, the solvency of the 
purchaser is beside the question; neither he nor his repre¬ 
sentatives can have any right to take posses,sion until the 
conditions are fulfilled, or are -waived by the vendor. There 
is a good deal of difficulty at times, in determining -whethor 
the conditions -which the vendor has endoavoiu’cd to make 
conditions precedent to the delivery of the possession, are or 
are not binding on the purchaser. On this subject something 
has been aheady said (a). But -when the conditions are bind¬ 
ing the case is not one of stoppage in transitu, but rather a 
ease in -which the peculiar cii-eumstanccs have prevented the 
transitus over commencing, ai? the carrier, instead of being an 
agent to for-ward from the vendor to the buyer, has agreed to 
be an agent to keep possession for the vendor, till the condi- 
tions are fulfilled. The right of stoppage in transitu is a 
right to interfere and prevent the buyer from taking actual 
possession, -which ho would otherwise have a right to take, 
and to rmdo the effect of an unconditional delivery to an 
agent to forward. This power does not exist, except in the 
ease of insolvency. 

In Walley v. Jlontyomenj [h). In 1803, the eoiisigiior’s 
agent Montgomery, obtained possession of the goods, and 
refused to deUver them to the consignee, Walley, unless he 
would pay the price in cash. Lord Ellcnborough, at the 
trial, thought that the consignment was, from the first, con- 
i-Utional, and nonsuited the plaintiff, but on its being shown 
that the consignment was not conditional, the nonsuit was set 
aside. Walley was not insolvent; if he had been, this would 


A life, p. J43. 

(Ij) Walluj y. Monhjotneiijj 3 JJast, ante, p. 145, 
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have been a good stoppage in transitu, and he 'would have 
had no cause of action. ^ 

In the case of the ‘ Constantia ’ {a), in 1807, in which Lord 
Btowcll had to decide on the effect of an attempted rovcndica- 
tion under the old law of France, where the vendor had acted 
under a mistake as to the insolvency of the consignee, ho 
decided that it was a nullity, inasmuch as the insolvency did 
not ensue: but that if the purchaser had become insolvent, 
it would have been good. The law of rovendication, was 
analogous to the law of stoppage in transitu, and Lord 
Stowell, in his judgment, quoted the earlier editions of Abbott 
on Shipping, and stated the general English law of stoppage 
in transitu as bearing on the question. Lord Tenterdon, in 
the later editions of his book, adopted the judgment of Lord 
Stowell, as an illustration of the English law. There is no 
doubt now of the proposition in Avhieh those two great 
authorities concurred, that “ the mercantile law is clear and 
distinct that the seller has not a rigid to vary the consignment, 
except in case of insolvency.” It seems, though there is no 
direct axithority for the proposition, that the law is precisely 
the same in the case of a caiTU'r by laud as indliat of one by 
sea. ’ * 

There is no necessity that the seller should have been 
formally declared a bankrupt, if ho have become insolvent(5). 
There must, of course, in all eases be great difficulty in 
proving that a person, who has not stopped payment, is, in 
fact, not solvent, and there seems to be no case in which this 
has been attempted; bu,t the text books and dicta of the 
Judges do not rchtriet the use of the term “ insolvent,” or 
failed in his circumstances,” to one who has stopped pay¬ 
ment. There' must, however, be great practical difficulty in 
establishing the actual insolvency of one who still continues 
to paj' his way; and as the earner obeys the stoppage in 
transitu at his peril if the consignee be in fact solvent, it 
would seem no nm'easonable rule to require that, at the time 


(ft) The OoHstaufiu {Hem i('lwn)j 6 Eob. 321. 
(/;) BidcUitouih M Bond, 4 A. & E. 337. 
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the consignee was refused tho goods, he should hare o^udoneed 
his insolvency hy some overt ac^ (a). 


The stoppage in transitu onusf, to he effectual^ he on hchalf of 
the vmidor^ with an intention to exercise this power, as of 
light aiijCl indepmdenily of the purchaser'’s assent. 

Even if the vendor’s agent take actual possession of tho 
goods, that is not necessarily a stoppage in transitu, unless it 
bo done with that intent. This was decided by tho King’s 
Bench in 1805, in SiffJdn v. ^Yray (h), in which one who was 
maintained to bo the vendor’s agent, took possession of tho 
goods by consent of the bankrupt, in trust, to sell them and 
apply the proceeds to take up tho bills drawn against tho goods. 
The Com’t held, that even if he had been the vendor’s agent 
that was no stoppage. But a stoppage of the goods done 
with intent to stop them, by a right paramount to that of the 
buyer, is not invalidated by being with tho consent and 
approval of the buyer, or cvfe by being originated by him. 
In Milts V. Ball (c), in 1801, tho Coiu’t of Common Pleas 
held, that where purchaser'•wreto to the vendor to say ho 
was insolvent, and told him where the goods were, in order 
that he might stop them, the consequent stoppage was not 
invalid. 

At one time, it seems to have been supposed, that in order 
to make a good stoppage in transitu, there must have been 


(a) [Sir W. M. James s.iid that a comiiaiiy was insolvent when its as'scts and 
existing liabilities were ‘sUch as to make it reabonably ceitaiii that the existin'^ 
and probable assets i\ould be insufficient to meet the existing liabilities. A man 
is insolvent, said Willes, J., vhen lie is not in a condition to pay his deists in the 
ordinary couiNe, as persons cairying on tiade usually do. See Jn ie European 
Life Asvmince in 1869, 9 E(p 1^8; 39 L. J. Vh. 324 ; and Queen v. 

tiarmers Go., 10 H. L. K. 426; 32 L. J. Q. B. 345; Baylnj v. Bcliojield, 1 U. 
& S. 338 ; Pdihr v. ihsuuje, 2 U. M. & E. 617; Doe v. Rees, 4 Bing. X. C. 
384 ; Shaw v. Linas, 3 Dow. & Ry. 218 ; Lire London and Manclmter Industrial 
Association, 1 Ch. D. 472; 45 L. J. Ch. 17(); In re Phonne IJe‘}Sim€r Steel Co. 4 
Oil. D. 108 ; Ex parte Caipenter, Mont. & McAr. 5.] ^ 

{})) Sifflin y. JEiaij, 6 East, 371. 
fc) Mills V. Ball, 2 B. & P. 457. ^ 
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an actual taking possession of tko goods by the vendor or his 
agent, but it is now clearly settled, that the vendor’s rights 
are complete on giving the person who ha^ the possession of 
the goods, notice of tbo Vendor’s claim to stop the goods, at 
a time when he can obey it, although there is neither an 
actual taking of possession by the person stopping the goods, 
or such an assent on the part of the holder as would amount 
to a constructive possession. • 

In Mills V. Ball (a), in 1801, the wharfinger who had the 
possession of the goods told the vendor’s agent, who 
demanded them from him, tliat “ he would not deliver them 
till he was certain of a safe delivery,” and the Court of 
Common Pleas held, that after that assent, the goods as 
against him, were in the vendor’s possession; the Court 
guarded themselves against being supposed to decide what 
might be the case when the holder gave no assent. 

In Bohtlinrjlf v. Inglis{l)), in 1803, the Court of King’s 
Bench decided, that a demand on behalf of the vendor on the 
master of the ship in which the goods wore, was a stoppage 
as against the assignees of the buyer, who had obtained a 
delivery from the master. 

In Litt v. Coideij (c), in ISIS, the Court of Common Pleas 
wont further: the goods there wore delivered to Pickfords, 
the carriers, at Manchester, to be delivered in London. 
Koticc was given by the vendors to Pickford’s house at 
Manchester, to stop the goods, at a time when the goods 
were on the road, and Avhen, therefore, the Manchester house 
could not have delivered tlipm to the vendee. They forwarded 
the notice to theu- house in London, it anived in plenty of 
time, but, by some blunder, the goods were delivered. The 
Court held that this notice revested the vendor’s rights, and 
that he might maintain trover against the assignees of the 
banlmipt purchaser, who refused to return the goods (d). 


(a) Milh V. Ball, 2 B. & P. 457. 

(h) Bohtlingh v. Inglisj 3 East, 381. 

(c) Litt V. Cowley^ 7 Taunt, 169. 

(fZ) Sep Kemy v. Falk, post, p.^OV ; 14 Cb. D. 446; 7 Ap. Ca. 585. 
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In 1842, in IVhiteliead y. AnJenon{a\ an imsnece.ssful 
attempt was made to give to a notice given to tlic master 
carrier, the efiecf of stopping *thc goods in transitu, though 
given at a time when he could not <Jhoy it. In that ease, tho 
goods were at sea consigned to Fleetwood, in Lancashire, 
when notice was given to the shipowner, then resident at 
Monti’ose, to stop the goods. He endeavoured to do so, but 
the assign^s of the banhiaipt won the race, and reached the 
vessel first; it was contended, on the authority of Liit v. 
Cowleij (5), that the notice given to the piineipal was a 
sufficient stoppage. The Judgment of the Court on this 
point was as follows:—“ We think it ivas not: hut to make 
“ a notice effective as a stoppage in transitu, it must bo 
“ given to the person who has tho immediate custody of tho 
“ goods; or if given to tho principal, whoso servant has tho 
“ custody, it must bo given as it wms in the case of Litt v. 
“ Ootoley(l\ at such a time, and under such circumstances, 
“ that tho principal, by the exercise of reasonable diligence, 
may communicate it to his servant in time to prevent tho 
“ delivery to the consignee ;*“and to hold that a notice to tho 
‘‘ principal at a distance is sufficient to revest the property 
“ in the unpaid ^vendor, and render the principal liable in 
trover, for a subsequent delivery by his servants to the 
“ vendee, when it was impossible from the distance and want 
‘‘ of means of communication, to prevent that delivery, 
“ would be tho height of injustice. Tho only duty that can 
be imposed on the absent principal, is to use reasonable 
“ diligence to prevent tho delivery^; and in the present case 
such diligence was used” (r). 


(g) Wliihhaal Andeiwn, 0 M. & W. olb. 
(b) IaU CofJnj, 7 TtUint. 160. 

{() See dl ''0 ankj j). 362, 
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The unpaid vendor’’s right to stop in transitu mag he defeated 
before the termination of ite transitus, Dg the assignment of 
the hill of lading to *one, tvho bond fide gives value for a 
propertg in the goods shipped under)' it. 

The enactments commonly called the Tactors’ Acts, 4 Geo. 4, 
c. 83, 6 Geo. 4, c. 94, 5 & 6 Viet. c. 39, 40 & 41^ict. c. 39, 
and the Bills of Lading Act of 1855, 18 & 19 Viet. c. 3, 
have considerably enlarged and altered the povrers conferred 
on the holders of hills of lading, delivery orders, and Avhat 
may be called documents of title to goods, but it seems those 
enactments are not applicable to the case of one -who is in 
the possession of the document in the capacity of piuchaser, 
and do not affect the vendor’s rights at all («). Some remarks 
upon this subject will be found at the end of this chapter; 
for the present it will be assumed, that the statutes make no 
difference, and the inquiry will be as to the effect of those 
documents at common law. 

“Much confusion,” said Lord,Ellenborough, in Wuj'ing v. 
Cox (b), “ has arisen from similitudinary reasoning on the 
“subject.” This curious phrase seems exactly to express 
the fact. Bills of lading Lave been likened to bills of 
exchange, and delivery orders and dock warrants have been 
likened to bills of lading, and the law applicable to any one 
class of such documents, has been supposed to extend by 
analogy to the others, which is the case only whore the dis¬ 
tinctions between these different kinds of documents are not 
material; and the effect of' the assignment of an interest in 
the goods, which may accompany the assignment of the bill 
of lading, has not always been distinguished from the effect 
of the assignment of the bill of lading itself. 

First, it is to be observed, the pm'chaser who has not 
obtained possession of the goods, may) as soon as the bargain 
and sale is complete, transfer his rights in the goods, whether 


(o) [The recent Act, 40 & 41 Viet. c. 39, s. 4, jpost, p. 432, has altered the law 
since the above passage was written.] 

(fi) Waring v. Gox, 1 Camp. 369. * 
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there exists a bill of lading or not. But Trlion no doemncnt 
of title exists, ho can transfer no right greater than that 
■which belongs to himself. As has been already shoMU, 
the purchaser has, from the moment the bargain and sale is 
complete, the general right of property, subject to the -s'endor’s 
rights, and ho may exercise every right of property consis¬ 
tent vith the vendor’s rights. Ho may sell the goods, 
subject to^he first vendor’s rights, and if ho does so, the 
property is transferred to the second piu’chaser, by the second 
bargain and sale, without any delivery of possession. 

But though the second purchaser acquires by his bargain 
and sale the legal property in the goods, and every right 
which his immediate bargainor had in the goods, yet (if there 
be not an assignment of a bill of lading) he acquires no 
greater right; he takes the property subject to the same 
restrictions that his immediate vendor hold it under. 

In Dixon v. Yates («), in 1833, Dixon sold goods to 
Collard, who accepted bills for the price, and Collard, whilst 
the bills were still running, sold the goods to sub-piu’chasers, 
who paid him the price, and afterwards Collard became 
insolvent. The King’s Bench decided, that one of the sub¬ 
purchasers, Bondr, who had fekon possession of a part of the 
goods, whilst Collard Avas solvent, was entitled to keep that 
part of the goods, for he had taken possession of them whilst 
Collard had a right to take possession, but that none of the 
sub-purchasers had a right to take the goods, Avliieh at the 
time of the insolvency, remained undelivered, for that 
Collard’s right to take possossioji was defeasible on his in¬ 
solvency, and though they had bought from him, and bond 
fide paid him AAdiilst ho Avas solvent, yet they did not thereby 
acquire any right more extensive than his, that is to say, 
a right defeasible on his insolvency before he acquired 
possession. 

In Craven v. Ryder {td)^ in 1816, it was decided, by tiu' 
Common Pleas, that the vendor’s rights Averc not dcsti'oyod 


(a) BimM v. YaU&, 5 B. & AcL 313, p. 342 
(7;) Crmm v. G TaRnt. 433. 
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by a subsale and payment, but there the defendant (who was 
the shipowner and who had given a receipt for the goods to 
the plaintiff) was acting contrary to his own written aoknow- 
ledgnicnt, and it may, perhaps, be thought that circumstance 
was the ground of the decision. 

In Mxy. Olwe(a), in 1805, the vendors. Abbot and Co., had 
sent the pui'chaser Tox, an unindorsed bill of lading. The 
goods arrived, and Fox sold them to FTix, tbe plaintiff, who 
did not obtain possession. Fox became insolvent, and the 
defendants, who were agents of Abbot and Co., sold the wine. 
Nix brought trover, and Lord Ellenborough decided, that 
Abbot and Co. still had the right to stop in transitu. It is 
to be observed, that there did, in that ease, exist an unin¬ 
dorsed bill of lading, but that could not prevent the property 
being transferred from Fox to Nix by the subsale: sec Nathan 
V. Giles (b). 

In Alcerman v. Humphrey (c), in 1823, the Common Pleas 
decided that a sale by the purchaser, accompanied by a 
delivery of the shipping note, did not put an end to the 
vendor’s rights to stop in transifu. 

These authorities are sufficient to overrule what seems to 
have been the opinion of Bulier, J., expKcssed in his cele¬ 
brated argument in Lickbarroto v. Mason (d), in 1793, in the 
House of Lords, in which he contends that:—“ goods can 
“ never bo stopped in transitu after they have been sold and 
“ paid for, or money advanced upon them bond fide, and 
■without notice;” indeed, that opinion seems to have been 
overruled in that case, and has never since been acted upon. 
It may therefore be asserted, that a mere re-sale by the 
purchaser does not divest the vendor’s rights when there is 
no assignment of a bill of lading. And a pledge of the 
goods cannot have more effect than a sale of them, even if a 
pledge of goods unaccompanied by something equivalent to a 


(ff) Nic V. Olive, Abbott on Shipping, 12th ed., 424. 
[h) Nathan v. Giles^ 5 Taunt, 558. 

(c) Akermaii V. Hnniphrey^ cited 4 Bing. 522. 

{(1) Lichbarrow y. Mamn^ 6 East, 21, n. 34. 


c c 2 
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delivery of possession, passes any legal property in them, 
wMcl. is somewliat doubtful (aj. 

It is clear, also,*that the purchaser, if he has the right of 
possession, may give a thii’d person "authority to take pobj^Cb- 
sion of the goods "without conferring on him auy right of 
property whatever ia them. If the earlier, or other holder 
of the goods, delivers them to such a perbon, it is a delivery 
to the pmnhaser whose agent that person is, and such a 
delivery is for every purpose the same as a delivery to the 
purchaser himself. If the canier refuses to deliver the 
goods to the agent, it is in general the same thing (if there 
be due notice of the authority) as if he had refused to deliver 
them to the pmehaser himself, and if the refusal bo not 
justifiable, the purchabor has the same remedy as if the 
refusal had been to hnn in perbon. But the agent has no 
right of action for such a refusal. lie has no right of 
property or possession in the goods, and can maintain no 
action in his own name for any wrong done to the right of 
possession or property of his principal, the purchaser. In 
this respect, one who has merely got authority to roeoivc the 
goods, differs from a sub-pmehaser; for the bub-purchaser 
having himself yec|uircd the legal rights of property and 
possession, such as they belonged to liis immediate vendor, 
i.e., vested though defeasible, may maintain in his own name 
an action for anything done in contravention of those rights 
after he has acquired them. 

Such being the power of the purchaser over the goods 
before he has taken posscbsion, wlyen there are no documents 
of title to the goods, the question arises, vfhat difference does 
the existence of such dooumonts make ? 

A bni of lading is a witing signed on behalf of the owner 
of the ship in which goods are embarked, acknowledging the 
receipt of the goods, and undertaking to deliver them at the 
end of the voyage (subject to such conditions as may bo men¬ 
tioned in the bill of lading). The bill of lading is sometimes 


(a) But see the jiiJgment of Willed, J., in Meija-Jteiu v. Bui-ber, L. R. 2 C. P. 
.“>2 ; 30 L. J. C. P. 57. 
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au imdertaking to clelivor tlie goods to the shipper by name, 
or his assigns, sometimes to order or assigns, not naming any 
person, -which is apparently the same thing’(«), and sometimes 
to a consignee by name, br assigns, but in all its nsual fonns 
it contains the -word assigns. 

The bill of lading is, therefore, a -written contract, between 
those who arc expressed to be parties to it, on behalf of their 
principals if they be agents, that is, generally sneaking, be¬ 
tween the master of the ship on behalf of his principals the 
shipo-wnors, on the one part, and the person named as shipper 
of the goods on the behalf of the person who, at the time of 
shipment, was his principal, on the other part, by which it is 
agreed that the shipo-wner is to deliver the goods to the 
person who shall fill the character of assign. 

The assignment of the bill of lading designates that person, 
and the master, by delivering the goods to him, fulfils the 
contract, and by refusing to deliver them to him, he breaks 
the contract; but [iDiior to the Bills of Lading Act of 
1855 (J)] the assign of the bill of lading was not made a 
party to the contract with the blaster, nor could he, as assign, 
maintain in his o-wn name, any action on the contract con¬ 
tained in the bill of lading.* Isl this resp(ict, the assignment 
of a bill of lading differed greatly from that of a bill of ex¬ 
change, for the indorsee of a bill of exchange is by the law 
merchant entitled to sue the pre-nous parties to the bill in his 
o-wn name, and is by the indorsement rendered a party to 
the contract, though not one originally; but the contract 
contained in a bill of lading is a chose in action, and there 
was no means whatsoever by which any person could be 
rendered a party to the contract contained in a bill of lading, 
who was not a party to it from its first inception. Even if 
the assign of the bill of lading had acquired the full legal and 
equitable property in the goods, so that the damage arising 
ii’om the non-delivery was exclusively his, still he was com¬ 
pelled to bring any action on the contract in the name of the 


(a) AWsott on Shipping, 12th ed , 258. 
(h 18 & 19 Viols c. 3, s. 1. 
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oiiginal contractor as liis trustee j for, in general, contracts 
do not by tbe law of England run witb goods, and no custom 
bas ever been recognised makibg the contract contained in a 
bill of lading an exception (a). ' 

phe law on this point has been altered by that Act (b), 
and now “ Every consignee of goods named in a bill of 
“ lading, and every indorsee of a bill of lading to whom the 
“ property in the goods therein mentioned shall pass, upon 
“or by reason of such consignment or indorsement, shall 
“ have transferred to and vested in him all rights of suit, 
“ and be subject to the same liabilities in respect of such 
“ goods, as if the contract contained in the bill of lading had 
“ been made with himself.’’] 

If, however, the goods when shipped are not the property 
of the shipper, he in general acts in shipping them as agent 
for the owner of the goods. When he does so, the principal 
is from the fii'st a party to the contract, though made in the 
name of his agent, and may maintain an action upon it in his 
own name as well as in that of the agent. And his right to 
maintain such an action is not afiected by his being named in 
the bill of lading as consignee, or by his subsequently becom¬ 
ing indorsee of the bill. , , 

Anderson v. Clarice (c), in 1824, was an action by Anderson 
on the contract in a bill of lading against the master for not 
delivering goods. The goods were shipped by Orr at Newry; 
Orr transmitted the bill of lading to Anderson. The form of 
the biU of lading is not given in the report, but it scciils to 
have stated that the goods were shipped by Orr, deliverable 


(a) Smgent v. Menus, 3 B. & A. 27V, in 1820 ; Tliomjjson i. Ihmmy, 14 M. iS, W. 
403, in 1843 ; 13 L. J. E^:. 320; Hwanl v. Shcphiid, 9 C. B. 297; 19 L. J 
C. P. 249. 

(h) 18 & 19 Vict. c. 3, &. 1. [Ill Shmt v. Siiiyisow, in 18GC, 1 C. P. 248; 35 
L. J. C. P. 147 ; the conwi’noi iiidoised the InU of lading as secmitj ioi .ui 
advance. On repaying the advance it was leindoised to him, .iiid it i\ as held th.it 
he was thereby iemitted to all his lights iiudLi the oiiginal contract. For the 
indoisee’s liability ioi height, see Buidul v. Hetull, 10 Q. B. D. 303, and 13 
Q. B. D. 159 ; 10 Ap. Ca. 74 ; 52 L. J, Q. 11 428 j 53 L. J, Q. B. 399 j wheio the 
effect of the indorsement of a bill of ladmg by nay of a pledge as distinguished 
from a sale uas much considered.] 

(c) Andt^son v. €laile, 2 Bing 20, ^ 
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to Anderson or assigns. The Court decided, after examining 
the eorrespondonee, that there was an express appropriation 
of the goods to Anderson at' the time of shipment, so that 
Anderson had a special* property in them the instant they 
were put on board («). The objection was then taken, that 
though Anderson might maintain trover, he was no pai'ty to 
the contract, but the Common Pleas said that there was no 
weight in the objection, as they considered that jOit, in ship¬ 
ping the goods, acted as agent for Anderson (h). 

But though it scorns perfectly well ascertained that the 
assignment of a bill of lading does not [apart from the 
slatute (c)] transfer the contract, and has no other effect on 
the contract than that of appointing the person who is to 
receive the possession of the goods imder it, the effect of the 
assignment of the bill of lading upon the property in the 
goods is a different matter. There was at one time an ex¬ 
treme difference of judicial opinion upon the subject, but the 
authorities now seem to establish that the mere assignment 
of the bill of lading does not confer on the assign any legal 
right either of property or possession in the goods. It confers 
upon him an authority to receive the goods, and that autho¬ 
rity may, as a matter of gvi^pnee, go very far to show that 
the person who has got it has also acquired a right of pro¬ 
perty and possession in the goods; but unless there be such 
a bargain as would, independently of the assignment of the 
bill of lading, give an interest in the goods, the assignee of 
the bill acquires no interest in the goods, and consequently 
cannot maintain any action in his own name for any injury 
done to them. When, however, the bill of lading is assigned 
in lond fide fm'therance of a contract conferring an interest in 
the goods for a valuable consideration, it has (at least so far 
as regards the question of stoppage in transitu) the same 
effect at law that an actual delivery of the goods would have 
had. [The transfer of a bill of lading has the same effect ir 


(rf) See Pailve, B., in Btijans v. iV-ic, 4 M. & W. 7SS, 792. 

Qj) See Smitli’s* Ldw ot Contiact'S, Lecture X,, loi tlie adoption Ly the piincipa 
of the agent’s contiact. 

(c) Ante, p. 3S9, 
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defeating tlie unpaid vendor’s rigM to stop in ti'ansitu as the 
actual delivery of tlie goods tliemselves under ilie same cir¬ 
cumstances (a). Tnlie indorsement by a mere holder, or a 
jSnder, or a thief, TTOuld transfer no interest.] 

The law upon the subject must chiefly bo taken from the 
authorities subsequent to the great case of LicMarroio v. 
Mason (5), which commenced in 1787, and which was settled 
in 1794, foiv,though that ease can scarcely be considered as 
decided at all, the elaborate arguments on both sides by all 
the Judges make it the origin of the laAV. 

The cases before it, on the subject of bills of lading, were 
but few. In I/ieJcbarrow v. Mason (J), Mr. Jxxstice Bullcr 
entertained a veiy strong opinion that the transfer of a bill 
of lading operated as a transfer of an absolute legal property 
in the goods, [but the law now is that the assignment of a 
bill of lading, either by way of sale or pledge, in fiu’therauee 
of a bargain to transfer an interest in the goods, by one who 
has an interest in them, or authority to act for one who has 
(and this authority may be express or obtained under the 
Factors Acts), for valuable consideration, and bond fide with¬ 
out notice to the party taking it, of a better title, destroys 
the xmpaid vendor’s right, to ^the^ extent of that interest, to 
stop the goods in transitu as ofiectxxally as if the goods had 
been actually delivered.] 

In Caldwell v. Ball (c), in 1786, sugar was shipped in 
Jamaica by Thompson. The defendant, who was master of 
the ship, signed, as usual, thi'ee bills of lading. The finst 
signed was to deliver the goods to Fail-brother, or his assigns, 
the other two were to deliver the ^oods to order or assigns. 


(ffl) Pa- Blackbuin. J., ia Cole v. NortU-lVestonBanl, in 1875, 10 C. P. .30,8 ; 
44 L. J. C. P. 237. See also Gicruey v. BehraneJ, 3 E. B. U34; 23 L. J Q B 
265. 

(h) ILicllmrow v. Masoa^ this case fiistly tiled in the Kin^^ Bench in 
1787, 2 T. B. 63. It was then re\eised in the Exchequer Chamber in 1790, 1 
PI. Bl. 357. And the judgment of the Exchequer Chamber was reveised in the 
House oi Loids in 1793, G East, 21, and a veniie de novo awarded, •post, p. 397. 
And the new trial in 1794 is reported in 5 T. B, C83. A writ of error was again 
brought, but subsequently abandoned.] 

(c) Caldwell v. Ball^ 1 T. E. 305, 
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The first Mil of lading "was sent by Thompson, who was the 
owner of the goods, to Fairbrother, who was Hs London cor¬ 
respondent. Then Thompson pledged the goods in Jamaica 
to France and Co., and indorsed the bills of lading to them. 
Fairbrother, in London, afterwards indorsed the bill of lading 
in his possession to the plaintiffs, who besides haying some 
gi’onnd for claiming an equitable lien on the goods, on ac¬ 
count of former transactions, had also made advances on the 
bill of lading. The defendant delivered the goods to the 
representatives of the Jamaica pledgee. The plaintiffs 
brought trover against him, and the defendants had a 
■^m'dict, which the Eing’s Bench refused to disturb. BuUer, 
J., said:—“ The second objection was, that as there wore 
“ different bills of lading, the defendant was bound to deliver 
the cargo according to the first bill of lading actually 
‘‘ signed. Eow, as to this, the principal point, it is material 
“ to consider the nature of a bill of lading. It is an acknow- 
“ lodgment under the hand of the captain, that he has re- 
“ ccived such goods, which he undertakes to deliver to the 
“ person named in that bill of lading. It is assignable in its 
“ nature; and by indorsement the property is vested in the 
“ assignee. It is now cleaily sjJttled that goods at sea may 
“bo so assigned. TMs doctrine is laid down in Evans v. 
“ 2Iiirtlet (a), and is recognised by Lord Mansfield in 
“ V. Camiihell (h). It is argued that the captain must be 
“ answerable at all events in tMs action, because he signed 
“ the fii'st bill of lading to the order of Fairbrother, who 
“ indorsed it to the plaintiffs. I tMnk it very material to 
“ consider who Fairbrother was. He had no interest in 
“ these goods, and he was known to all the parties to be the 
“ agent of Thompson. Then Fairbrother must be considered 
“ as Thompson himself. * * * As, therefore, this transae- 
“ tion is to be considered in the same hght as if all the bills 
“ of lading had been made to the order of Thompson, how 
“ does the question stand as between the plaintiffs and 


(ft) Evans t. Martlet^ 1 Lord Hay. 271. 
(&) JFright v, Cc^iphdlf 4 Burr, 2051. 
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“ France and Co. Both, parties claim under Thompson, but 
“ France and Co. haye the fir^t legal right, for two bills of 
“ lading were first indorsed to them, and the letter which 
“ conveyed the other bill of lading to Faii’brother, apprised 
“ him at the same time of this indorsement.” 

In Hihiet't v. Carte)' in 1787, the plaintiff brought an 
action on a jiolicy of insurance on goods shii)ped by him. 

In the com-se of the trial, it appoai-ed that previously to 
the TuahiTig of the policy, the plaintiff had indorsed the bill 
of lading to a creditor, but it was not in evidence under what 
circumstances the indorsement was made. Bullor, J., ruled 
that the indorsement of the bill of lading f)'i))ui facie trans¬ 
ferred the w'hole property, and therefore, that on this evidence 
the plaintiff had no insiuable interest. The Eing’s Bench 
confirmed this ruling, but granted a new trial on affidavits, 
explaining the indorsement, and showing that it was only by 
way of pledge. 

In the next term after this last decision, in 1787, the case 
of lAelcbarroto v. Mason (h) first came before the Court. In 
that case, Turing and Son shipped the goods by the order 
and on account of Freeman. The master of the ship signed 
four bills of lading to order Gr aSsigns. Turing indorsed two 
of the bills in blank and sent them to Freeman, and shortly 
afterwards drew on Freeman for the price, and ho accepted 
the drafts. Freeman sent the bills of lading to Lickbarrow, 
who made him advances on the faith of them. Then Free¬ 
man failed, and his acceptances were dishonoured. Mason, 
as Turing’s agent, succeeded in stopping the goods, and Lick¬ 
barrow brought trover against him for so doing. These facts 
were put upon the record in the shape of a demurrer to the 
evidence. The Eing’s Bench, consisting of Ashurst, J., 
Buller, J., and Grose, J., gave judgment in Trinity Tei'm, 
1787, for the plaintiff. Buller, J., put his judgment on the 
same ground on which he seems to have acted in Caldwell v. 
Ball (e), and Hihbe)'t v. Cu)'ter {a). He said :—“ I make the 


(tfc) Hilbert v. Carter^ 1 T. R. 745. 

(6) Lichlariov) v. Mcikon, 2 T. R. G3, in tlie King\ Bench, 
(c) Caldwell v. JJall, 1 T. R. ante, p. 392. 
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“ question even more general than was made at the Bar, 
“ namely,—w’hether a hill of ^lading is h^ law a transfer of 
“ the property. * * * It has been sai^ that* no ease has 
“ yet decided that a bill'of lading does transfer the property, 
“ but in answer to that, it is to be observed that all the cases 
“upon the subject, Evans v. Martlet{a\ Wright y. Camp- 
“ heU{l\ and Galdioell v. Ball(c\ and the universal under- 
“ standing of mankind preclude the question^’ Neither 
Ashurst, J., nor Grose, J., express then concurrence in this 
doctrine. They both put their judgment on the ground, that 
by giving Freeman an indorsed bill of lading, Turing clothed 
him with apparent authority to sell the goods. “In this 
case,” said Ashui'st, J., “ the goods were transferred by the 
“ authority of the vendor, because he gave the vendee a 
“ power to transfer them; and being sold by his authority, 
“ the property is altered.” And Grose, J., said :—“ A bill 
“ of lading carries credit with it; the consignor by his in- 
“ dorsement gives credit to the bill of lading, and on the 
“ faith of that, money is advanced.” 

The defendant brought a writ*of error {d\ and the Court of 
Exchequer Chamber, in 1790, reversed this judgment. 
Lord Loughborough delivered* their xmanimous judgment. 
He expressly and pointedly overrules Mr. J. BuUer’s doc- 
tiine, that the indorsement of a bill of lading of itself 
transfers the property in the goods. He said, “ The 
“ general property remains with the shipper of the goods, 
“ until he has disposed of it, by some act sufidcient in law to 
“ transfer property. The, indorsement of the bill of lading, 
“ is simply a direction of the delivery of the goods: when 
“ this indorsement is in blank, the holder of the bill of 
“ lading may receive the goods, and his receipt will discharge 
“ the shipmaster; but the holder of the bill, if it came into 
“ his hands casually, withoxxt any just title, can aeqxiii-e no 
“ property in the goods. A special indorsement defines the 


(a) Emm V. Martlet, 1 Lord Ray. 271. 

{h) JFright v. Camphell, 4 Bmr. 2051. 

(f) Caldwell v. Ball, 1 T. B, 216, ante, p. 392. 
(J) Mason V. UMatPoir, 1 H. Bl. 357. 
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“ person appointed to receive tlie goods, his receipt or order 
“ "would, I conceive, he a sufficient discharge to the ship- 
“ master, and in tins respect, I hold the bill to bo assignable. 

“ But "what is it that the indorsement of the bill of lading 
“ assigns to the holder, or the indorsee ? A right to receive 
“ the goods, and to discharge the shipmaster as having 
“ performed his undertaking. * * ^ Bills of lading differ 
“ essentially from bills of exchange in another respect. 
“ Bills of exchange can only be used for the one giA'on 
“ purpose, namely, to extend credit by a speedy transfer 
“ of the debt which one person owes to another, to a third 
“ person. Bills of lading may be assigned for as many 
“ different ptu'poses as goods may be delivered. They may 
“ bo indorsed by the true o"wner of the goods, by the 
“ freighter who acts merely as his servant; they may bo 
“ indorsed to a factor to sell for the owner; they may be 
“ indorsed by the seller of the goods to the briyer; they are 
“ not dra"wn in any certain form; they sometimes do, and 
“ sometimes do not, express on whose account and risk the 
“ goods are shipped; they often, especially in time of war, 
“ express a false account and risk; thoy seldom,if ever, bear 
“ upon the face o£. them any Indication of the purpose of the 
“ indorsement. To such an instrument, so various in its use, 
“ it seems impossible to apply the same rules as govern the 
“ indorsement of bills of exchange. The silence of all 
“ authors treating of commercial law, is a strong argument 
“ that no general usage has made them negotiable as bills of 
“ exchange, * * * The conclusions wliieh follow from 
this reasoning, if it be just, are—Ist. That an order to 
“ direct the delivery of goods indorsed on a bill of lading, is 
“ not equivalent to, or even analogous to the assignment of 
“ an order to pay money by the indorsement of a bill of 
“ exchange. 2nd. That the negotiability of bills and pro- 
“ missoiy notes, is founded on the custom of nierohants and 
“ positive law ; but as there is no positive law, nc'ither can any 
“ custom of merchants apply to such an instrument as a bill of 
“ lading. 3rd. That it is, therefore, not negotiable as a bill, 
“ but assignable, and passes such right, and no better, as the 
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“ person assigning liad in it. This last proposition I confirm 
“ by the consideration, that actual delivery of the goods, does 
“ not itself transfer an absolufo ownership'in them, without a 
“ title of property, and that the hidorsoment of the biU of 
“ lading, as it cannot in any case ti’ansfor more right than the 
actual delivery, cannot in every case pass the property, and 
“ I therefore infer, that the mere iudorsement can in no ease 
“ convoy an absolute property. It may, however, be said, 

“ that admitting an indorsement of a bill of lading does not 
“ in all cases import a transfer of the property of the goods 
‘‘ consigned, yet where the goods, when delivered, would 
“ belong to the indorsee of the bill, and the indorsement 
accompanies a title of property, it ought in law to bind the 
“ consignor, at least with respect to the interest of thii'd 
parties; this argument has, I confess, a very specious 
“ appearance.” He combats it, however, at great length, 
and with much ability and learning, and concludes by giving 
judgment for the plaintiff in cn-or, who was the defendant 
below. 

This judgment was taken by’a "writ of error to the House 
of Lords («), and in 1793 the opinions of the Judges were 
taken. Sis of them, Eyre,7.C.J., Groidd, J., Heath, J., 
Hotham, J., Perryn, B., and Thomson, B., delivered their 
opinions for affirming the judgment of the Exchequer Cham¬ 
ber ; three of them, Ashurst, J., Grose, J., and Buller, J., 
were for reversing it. The only one of those opinions which 
have been preserved is that of Buller, J. (5): ho maintains 
that the indoriscmont of a bill of lading does of itself transfer 
the legal property, and further that the right of stoppage in 
transitu does not exist, except between the vendor and the 
original vendee. From some expressions of Eyre, C.J., in a 
(subsequent case, in 1790, it maybe collected what his ophiior 
was. “ And here,” said he in Haille v. Hmith (c), “ the bil 
“ of lading operates as in my poor judgment it ought t( 


{a) Liclhairow v. Mason ^ 6 East, 21, 
Q)\ 6 East, 21, h. 

(c) Hailh V. Finuth, 1 B. <S: P. 570. 



S98 


STOPPAGE m TKANSITU. 


[Pt. III. 


“ operate; it operates as owlenco of a change of property, 
“ and as such I have no diflS.culty and never had in giving it 
“ its full effect. liTinety-nino ^times in an hiindi’od the in- 
“ dorsement of a hill of lading will he conclusive evidence of 
“ the alteration of property, without ascribing to it the effect 
“ of a legal instrument, as a bill of sale. Cases may arise 
“ in which it will be difficult to understand that such was 
“ the meanfeig of the pai-ties.” What the opinions of the 
other five Judges in Lickharmo v. 2Iason («) were grotmded 
upon must bo collected from the course of subsequent de¬ 
cisions, or remain in doubt. The House of Lords ordered a 
venire de novo, as they were of opinion that the facts did not 
sufficiently appear on the record. The jury on the new 
trial (ff), under the direction of Lord Eenyon, found a special 
verdict, in which in addition to the facts before stated, they 
found that by the custom of merchants bills of lading arc 
negotiable and transferrable, and that by such negotiation the 
property in the goods is transferred. The lung’s Bench (h), 
in 1794, without argument gave judgment for the plaintiff, 
in order that the case might be taken to the House of Lords, 
but the defendant submitted and did not take the case into 
error. , r 

As far as the opinions of the Judges can be ascertained (c) 
they were eight to fom’ in favour of the defendant; but it is 
probable that the finding of the jury of the custom of mer¬ 
chants had great weight; at all events, it has always since 
lAcklarrow v. Mason {a) been considered as settled law that a 
land fide purchaser of an interest in goods by taking an 
assignment of a bill of lading in furtherance of that purchase, 
renders his interest indefeasible by the consignor’s stoppage 
in transitu. But the decisions subsequent to LicJcharrow v. 
Mason {d), show that the holder of a bill of lading, if he has 
no interest in the goods, nor authority from the real owner to 


(a) LtcUarioio v. Mason, 5 T. R. 683. 

(b) 5 T. E. 683. 

(c) Six to tliiee in tlie House of Lords, and Lord Loughborough and Wilson, J., 
who concurred in the judgment of the Exchequer Chamber, against Lord Ken^ii’ 

Mho was a party to the second judgment of the King’s Bench. ' 

(d) Liclcbamw v. Mason, ante, p. 395. ' 
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soil an interest m them, cannot (in eases to ’which the Factor’s 
Acts do not apply), give to his indorsee any title in the goods, 
although the indorsee has lonli fide giTon’Talue for the in¬ 
dorsement of the hill cf lading. In this respect, a hill of 
lading is unlike a hill of exchange, and can scarcely ho 
properly called negotiable at all. And the Veight of the 
authorities is also, that an indorsement of a hill of lading 
does not hy itself primd facie confer any legal :aght of pos¬ 
session on the indorsee, or anytliing more than an authority 
to receive; though an indorsement of the hill of lading in 
fiirtherance of such a bargain as of itself confers an interest 
in the goods, does on behalf of a bond fide indorsee, operate as 
an actual delivery of the possession vould have done, and so 
renders that interest indefeasible hy the original vendor’s 
stoppage in transitu. To that extent the hill of lading is 
negotiable, hut the mere indorsement of the hill of lading, 
not in furtherance of a bargain, is not equivalent to a delivery 
of possession, even as against a 'wrong doer. If this he a 
correct view of the subsequent authorities, they show that 
most of the positions for which Mr. 1. Bullor contended, in 
Liclcharvoio v. iMason (a), were overruled in that case; and it 
is very important that this, should he elemly stated, for the 
very great ability of his opinion, and the prominent way in 
which it is reported, makes it frequently he taken as the 
judgment of the House of Lords in LieJdarrow v. Mason (a). 

Coxc V. Harden \ in 1803, is the first reported case on 
the subject, after the final decision oi lAclclarrovj v. Mason (a). 
[In this case a mere indorsee brought trover in his O'wn name.] 
There the unpaid vendors, Browne and Co., nidorsed the hill 
of lading to Coxc their agent, for the purpose of stopping the 
goods in transitu. Coxc brought trover in his o'wn name, 
against a purchaser of the goods who had obtained possession. 
The King’s Bench decided the case on the ground that the 
transitus had terminated, hut they expressed a strong opinion, 
that even if it had not, Coxe could not maintain trover in his 


(a) Liclhariow v. Mason^ ante, p. 395. 
{h) Uoxe V. H^rden^ 4 East, 211. 
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own name. Lord Ellenborongh said, ITo decision of a Court 
“ of law Las over gone further than to say, that tlie assign- 
“ ment of a bill nf lading b^ the consignees for u valuable 
“ consideration, and without notice by the party taking it of 
“ a bettor title, passes the property in the goods thereby eon- 
“ signed. Bui no consideration having been paid by the 
“ plaintiff in this case for such assignment, he took the bill of 
“ lading merely as agent for Browne and Co., aud without 
“ any property in himself in the goods. The analogy be- 
‘‘ tween bills of lading and bills of exchange, has been pushed 
“ in the argument beyond all warrant of axithority; but I 
agree to the extent of the doctrine in the case of Lklcbarrow 
“ T. Mason (a), that an indorsement of a bill of lading for a 
valuable consideration, and without notice by the indorsee 
“ of a better title, passes the property.” 

In Neiosom v. Thornton in 1805, the facts were that the 
plaintiffs consigned some beef to Church, as their factor, and 
sent him an indorsed bill of lading; he pledged the bill of 
lading with the defendants (who had no notice that Church 
was only a factor), and soom after became bankrupt. The 
pledgees obtained the goods, and the plaintiffs recovered a 
verdict in ti’over^against th/jm.. The defendant’s counsel 
argued before the King’s Bench, that the indorsement of a 
bill of lading for a valuable consideration, and vdthout notice, 
conveys per sc the legal property in the goods to the indorsee. 
The King’s Bench refused to distxu’b the verdict. Lord 
Ellenborough said, “I should be sorry if anything foil from 
“ the Court which weakened the authority of Lklchurrow v. 
“ Mason (a), as to the right of a vendee to pass the property 
“ of goods in transitu by indorsement of the bill of lading to 
“ a bo7m fide holder for a valuable consideration, and without 
“ notice. * * * This was a direct pledge of the bill of lading, 
“ and not intended by the parties as a sale. A bill of lading, 
indeed, shall pass the property upon a bond fide indorsement 
“ and delivery, where it is intended so to operate, in the 


(a) Liclharrow y. Mason, ante, ji. 395. 
{h) Newsom v. Thornton, 6 East, 17, 
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“ same mannor as a direct delivery of tlie goods themselves 
“ would do if so intended, but it cannot operate further. * * * 
“ I consider the indorsement of a bill of lading, apart from 
“ all fraud, as giving th(? indorsee an irrevocable uncounter- 
“ mandable right to receive the goods, that i|i, where it is 
“ meant to bo dealt with as an assignmOnt of the property in 
“ the goods, but not where it is only meant as a deposit by 
“ one who had no authority to do so.” Lawrence, J., said, 
“ In the ease of Idckharroio v. Mason (a), some of the Judges 
“ did indeed liken a bill of lading to a bill of exchange, and 
“ consider that the indorsement of the one did convey the 
‘‘ property in the goods in the same manner as tho indorse- 
“ ment of the other conveyed tho sum for which it is drawn: 
“ but when the case was before tho Exchequer Chamber, 
“ there was much argument to show, that in itself the in- 
“ dorsement of a bill of lading was no transfer of the pro- 
“ perty, though it might operate as such, in the same manner 
“ as other instruments may be evidence of tho transfer of 
“ property; as if goods be sold by a merchant abroad to his 
“ correspondent here, and the bill of lading be sent to him 
“ indorsed, to deliver the goods to the vendee or his order; 
“ there the transfer of tho g©ods»inay bo evidenced by such 
“ indorsement; and if the vendee part with the property in 
“ the goods whilst they are yet in transitu, and before his 
“ properly in them is devested by the vendor’s stopping them 
“ in transitu, and which assignment of the vendee’s property 
“ may be evidenced in like manner by his indorsement to 
“ another, then, according to Lielharrow v. 2fason (a), the 
‘‘ original vendor’s right to stop them in transitu, would be 
“ devested; therefore, all that that case seems to have de- 
‘‘ cided, is, that where the property in tho goods passed to a 
“ vendee, subject only to be devested by the vendor’s right 
“ to stop them in transitu, such right must be exercised, if 
“ at aU, before the vendee has parted with the property to 
“ another for a valuable consideration, and bona-fide, and by 


(a) LieJeharrmn v, see p. 395. 
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“ the indorsement of the hill of lading, given him a right to 
“ recover them.” 

In the case of Patten v. Thompson (a), in 1810, the whole 
Court of King’s Bench agreed, thafrthe mere indorsement of 
a hill of lading hy the consignee, did not devest the vendor’s 
right to stop in transitu, unless it accompanied a bargain to 
give an interest in the goods, hut they differed a little as to 
what was ^ suf&cient agreement to give an interest. In that 
case, the plaintiffs sold to a Dublin house, a cargo of goods 
shipped for Liverpool, sent them the hills of lading, and drew 
upon them for the price. The Dublin house had extensive 
transactions with a Liverpool house, they drew several drafts 
on the Liverpool house about this time, and wrote them a 
letter, in which they mentioned their having done so, and 
also inclosed them the indorsed hill of lading of the goods 
sold them hy the plaintiffs, and requested the Liverpool 
house to insme them on behalf of the Dublin house; hut 
there was nothing in the letters showing any intention to 
appropriate the bill of lading, specifically as a security for 
any of the drafts. The Li'v^rpool house made the insurance, 
and accepted the drafts. Before the ship arrived at LiviT- 
pool, the Dublin^and Liverpool houses both failed, the plain¬ 
tiffs stopped the goods in transitu, and then the assignees of 
the Liverpool house seized and sold them. The plaintiffs 
brought trover against them for so doing. It appeared that 
the Liverpool house were factors for the Dublin house, and 
that at the time of the failure, the balance of the account was 
in favour of Liverpool, but in consequence of the dishonour 
of many acceptances for which they had credit, the balance 
before the trial turned the other way. Lord Ellonborough 
thought, that the fact showed that the bills of lading wnre 
indorsed to the Liverpool house, as factors, but without any 
agreement to give them a security on these goods, either for 
the specific drafts, or for their general balance. If the goods 
had come to the hands of the factors, they would have had a 
lien, but there was no bargain that they should come to their 


(a) Pattfn v, Thompim, 3 M, & S, 350, 
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hands, and he held, that the assignment of the hill of lading, 
under such circumstances, did not devest the vendor’s rights. 
Abbott, J., expressed great doubts as to whether the transac¬ 
tion did not amount to a‘pledge of the bill of lading, but he 
thought that the bankruptcy of the pledgees,, and the dis¬ 
honour of the acceptances, put an end to the pledge. In 
either point of view, the case is a distract authority, that the 
indorsement of a bill of lading is not equivalent to a delivery 
of possession; for if the goods had been delivered to the 
Liverpool house, at the time the bill of lading came to their 
hands, the plaintiff’s case would have been at an end. 

Against those authorities is to be set the case of Morison v. 
Gruu («), in 1824, in which the Common Pleas decided that 
an indorsement of a bill of lading made by the vendor to his 
agent, without any value, and for the sole purpose of enabling 
him to stop ha. transitu, conferred on the agent a special pro¬ 
perty sufficient to enable him to maintain trover in his own 
name. This decision is contrary to the opinion of the King’s 
Bench in Coxe v. Harden (h), and also to the strongly ex¬ 
pressed dicta of Lord Ellenborou^ in Waring v. Coxe (e), in 
1808, in which the plaintiff’s counsel argued that the indorsee 
must be taken to have the legal property of the goods. Lord 
Ellonborough said, “I am decidedly of opinion, that with- 
“ out value he has not. Ko case has gone so far as to decide 
“ that a bill of lading is transferable like a bill of exchange, and 
“ that the mere signature of the person entitled to the doli- 
very of the goods jmmd facie passes the property in them 
“ to the indorsee. Much cemfusion has arisen from similitu- 
“ dinary reasoning upon this subject. There must be value 
“ upon the indorsement of a bill of lading, or no property in 
“ the goods is thereby transferred. The right to stop the 
“ goods in transitu is a personal right of the seller, and can- 
“ not bo thus assigned to another. In this case the action, if 
“ maintainable at all, should have been brought, not in the 


(a) Momoii V. Gray, 2 Bing. 260. 

(h) Coxe V, Harden, 4 East, 211, ante, p. 146. 

(c) JFariny v, Coxef I Camp. 369, 

n n Z 
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“ name of the agent, but the consignor himself.’" This opinion 
was not necessary to decide the ease of Wai’uu/ v. C<>.re («), 
but it is the opinion of a Teiy great judge. 

[In Gurney Y. Behrmd{b\ in 1854, Behrend and Co. of 
Dantzic contracted to sell a cargo of wheat to orthemauu, 
who turned out to be the agent of one Prioss. Bchrond and 
Co. took the bill of lading to order or assigns, indorsed it in 
blank, and,* agreeably to ‘Werthemann’s instriietions, sent it 
to CoUmann and Stolterfoht, and drew on them for the price. 
Behrend and Co. sent the drafts to their agents in London, 
who left them with Collmann and Stolterfoht for aeceptanco. 
The drafts were returned dishonoured, and Behrend and Co. 
took possession of the cargo when it arrived. Pricss had in 
the meantime obtained the bill of lading from Collmann and 
Stolterfoht, but there was no evidence as to the way in wliich 
he had done so. He had then pledged it with a firm, who 
had in turn pledged it with the plaintiffs. The real 
question was whether Priess had obtained the bill of lading 
under such circumstances as to be able to confer a good title 
on a bond fide transferee. Tlie Court came to the coudusion 
that the property in the wheat had passed to the vendee when 
the biU of lading, was sent to CoUmami and Stolterfoht, and 
that they had authority to part with the bill of lading before 
accepting the bills, and that they had handed it to Prios.s, who 
could therefore give a good title to his transferee. 

In Schuster v. McKellar (c), in 1857, whore the vendors 
allowed the vendees’ lighterman to get possession of goods on 
the understanding that the lighterman, after putiing the goods 
on board ship, would bring the mate’s receipts to them (the 
vendors), who would hold them until they received payment 
and then hand them to the vendees to enable them to have 
the bill of lading made out in then.- own names. 

The vendees fi-audulently procm-ed the bill of lading to be 
signed, without paying for the goods, and indorsed it to a 
bank as security for an advance. 


(a) Waring v. Coxe, 1 Camp. 369. 

(h) Gurmy t. Belirend, 3 E. & B. 622 ; 23 L. J. Q. B. 265. 
(c) Schnster y, McKellar, 7 E. & B. 704; 26 L. J. Q. B. 281. 
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TMs action was by the vendor against tbe shipowners for 
refusing to deliver up the goods. The Court sustained the 
verdict for the plaintifis. ** * 

In jPease v. Gloahec (a)^ in 1866, the vendee accepted a bill 
for the goods and had the bill of lading indorsed and delivered 
to him, and afterwaa-ds, in consequence of a conversation, 
delivered it back to the vendor’s agent. Two days after that 
he obtained possession of it again by a false representation 
and indorsed it to his bankers, to whom he was indebted. 
Ho became insolvent, and the vendors stopped the goods in 
transitu, and the Court held that the vendor’s rights to stop 
the goods as against the bankers was gone. 

The property was in the vendee before, and at the time 
when ho fraudulently obtained possession of the bill of lading. 
He acquired nothing by the fraud but the means of disposing 
of that which w'as abeady his own. It was not therefore a 
case in which a vendee sought to give a greater title to goods 
than he himself possessed, as in Cuncly v. Lindsay (5). 

In Coventry v. Gladstone (c), in 1867, Gillander and 
Co. consigned linseed from Calbutta to London, sending an 
invoice to Waite, the purchaser, and a bill of lading 
together with a draft on Waiie to Gladstone and Co., the 
defendants. On the receipt of the invoice, Waite called 
on the defendants at their oflB.ee, and there met one of the 
defendants’ clerks, who gave Waite the bill of exchange 
drawn against the linseed for his acceptance, and by mistake 
handed him the bill of lading indorsed by Gillander and Co. 
in blank which was pinned to the draft. Waite accepted the 
draft, took away the bill of lading and pledged it with the 
plaintiffs. The defendants contended that Waite had ob¬ 
tained the bill of lading by a mistake and without any 
authority from them or intention on their part to give him 
possession, and relied on the dictum of Campbell, C.J., in 
Gurney v. I>eJirend[d\ but Sb W. Page Wood, V.-C., gave 


(o) PeasL V. Gloahec, L. R. 1 P. C. 219; S-j L. J. P. 0. 66. 

(b) ('uncljf V. LimJsay, 3 Ap. Ca. 459; 47 L, J. Q. B, 481, ante, p. 168. 

(c) Coventry v. Crkuhtune, L. R. 4 Etj. 493 ; 37 L. J. Ch. 30. 

(d) ihmiey v. Ikhuad, 3 E. &.B. 634; 23 L. J. Q. B. 265, ante, p, 403. 
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judgment for tlie plaintiffs, holding that the defendants had 
full authority to deliver the hill of lading to Vaito, and that 
it was in the handh of their servant for that purpose. 

It is somewhat difficult to reconcile this case with Lord 
Camphell’s dictum^ for although the defendants had authority 
to part with the hill of lading they do not appear to have 
exercised it, Waite’s position was much the same as if ho 
had seen the hill of lading on the defendants’ counter and 
taken it away without their knowledge or consent. 

From the case of Rodger v. Comptoir d^JEscompfe^a), in 
1869, it was thought that where a hill of lading was assigned 
in consideration of a pre-existing doht, the consideration was 
insufficient to defeat an unpaid vendor’s right to stop in 
transitu, hut the contrary was decided to he the law in Zemic 
V. Scott (b), in 1877, in the Coni't of Appeal, whore a past 
consideration not given at the time the hill of lading was 
handed over was held sufficient, and the argument that the 
valuable consideration must have been obtained by means of 
the hiU of lading was disapproved of (c).] 

Though, hi order to deve^c the vendor’s right to stop in 
transitu, the indorsement of the hill of lading must ho in 
furtherance of a hgi’gam to give m interest in the goods for a 
valuable consideration, it is not necessary that it should he a 
bargain to give the whole interest in the goods. Liclcharrow 
V. Mason (d) was itself a case of pledge, and j'et the vendor’s 
right to stop in transitu was devested. 

[But the vendor’s right to stop does not extend beyond the 
rights which his contract with his ^vendee gave him. If ho 
contracted to sell the goods for a certain sum ho has a right 
to that sum and nothing further. As James, L.J., said in 
Ex parte Falk (e), a case of pledge, the vendor can stop the 
equity of redemption. The pledgee or sub-vendoo has the 
right to the goods on satisfying the vendor’s claim and ^lay- 


(а) Rodger r. Comptoir d’Escompte, L. E. 2 P. C. 3.9.3 ; 38 L. J. P. C. 30. 

(б) Leash v. ScoU, L. E. 2 Q. B. D. 376 ; 46 L. J. Q. B. 576. 

(c) Chartered Banl of India v. Henderson, L. R. 3 P. C. 501. 

(d) Lukbarroio v. Mason, ante, p. 395. 

(e) Ex parte Falk, 14 Ch. D. 462. • 
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ing the Tbalanco, if any, into the estate of the insolvent pledger 
or purchaser.] 

In Re '\VestsijntJms{a\ in 1^33, the King’s Bench decided 
that an indorsement of *the bill of lading hy wy of pledge 
terminated the vendor’s right of stoppage at lav altogether, 
and so far vas equivalent to an actual delivery to the pledgee, 
but from the shape in 'which the question came before the 
Judges, they vero able to decide on questions of equity, and 
they decided that the stoppage in ti'ansitu so far as regarded 
the interest remaining in the purchaser ■was good in eq'uity, 
and that consequently the unpaid vendor acquired by his 
stoppage in transitu a right to the surplus of the proceeds of 
the goods after the pledgee’s advances had been paid off; and 
that ho acquired also an equity to oblige the pledgee to pay 
himself, out of other secxu’ities in his hands, -which ■were 
the absolute property of the insolvent, as far as they 
would go, before resorting to the goods quasi stopped in 
transitu (h). 

[In Spalding v. Ruding{c), in 1843, Spalding sold wheat 
to Thomas, who pledged the bill of lading with Ending for 
1,000/., indorsing it to him. Thomas became bankrupt, 
without paying for the wheat. Spalding then stopped the 
wheat in transitu but allowed Ending to get possession of it, 
giving him notice that he claimed the balance of the proceeds 
after Ending had satisfied his claim for 1,000/. and charges; 
and Lord Langdale, M.E., held that he was so entitled. 
Eliding had claimed to hold the balance over the 1,000/. in 
satisfaction of a general balance between himself and 
Thomas (c/). 

In Ex pavie Golding, Davis and Go. (e), in 1880, Golding 
and Co. sold to Knight and Son goods for 36C/., which 


{a) Tie IFeihijathus, 5 B. & AcL 817. 

{h) See on Marslialling Securities, Broadhent v. Barlow, 3 Be Gex, F. &: J. 570 
Ex inrte Alston, In re Holland, 4 Ch. Ap. 168, in 1868; Ex imrU Salting, 
In re Shatton, 25 Ch. D. 14S, in 1883. 

(c) Spalding y. Ruding, 6 Beav. 376. 

(d) Coventry v. Gladdone, in 1868, 6 Eq. 44 ; 37 L. J. Ch. 492. 

(e) Ex parte Golding, Davis S Oo?, 13 Ch. B. 628, 
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EnigM and Son resold to Taylor and Co. for 370/.: ueithor 
sums •were paid; EnigM and Son stopped payment, and 
Golding and Co. stopped the ^ods in transitu. It was liold 
in the Coui’t of Appeal that the trustee in haukraptcy of 
Enight and Son was entitled to the difterenee between 
those two sums, and Golding and Co. to the 3C6/. 

And in Ex furle Fallc, In re Kiell («), in the Court of Appeal 
in 1880, reported in the House of Lords as Kemj) v. Fidk [h), 
in 1882, EicU pmehased salt from Falk to he sMpped ut 
Livei’pool for Calcutta; Eiell gave his aeccptanco for the 
price, and the hill of lading was handed to him and indorsed 
hy him to the Bank of Scotland for an advance. Wiseman, 
Mitchell and Co., who acted in this matter as Eiell’s agents in 
Calcutta, sold the salt “to amve” to various sub-purchasers. 
The salt arrived at Calcutta on the 29th of July, and on the 
30th, Wiseman, Mitchell and Co., to whom the Bank of 
Scotland had forwarded the hill of lading, presented it to the 
shipowner’s agents and received in exchange delivery orders 
for the whole cargo. Eeithcr the shipowner’s agents, nor 
Wiseman, Mitchell and Co.* gave delivery orders to the 
sub-purchasers; hut the arrangement was that the sub-pur¬ 
chasers should obtain delivery on producing to the captain 
receipts for the money paid by them in respect of their 
sub-piu’chases. Lehvery over the sMp’s side commenced on 
the 3rd of August, but only a very insignificant amount had 
been delivered up to the oth. Falk having heard of Eiell’s 
insolvency, served on the 27th of July the sliipoAvners in 
Liverpool a notice to stop the salt in transitu. On the 31st 
of July the shipo-wners telegraphed to the agents in Calcutta 
.to stop it, and on the 2nd of August Falk telegraphed to 
the same effect to his agents. The cargo was delivered to the 
sub-purchasers, the proceeds remitted to the Bank of Scotland, 
who, after deducting then advance, paid the balance to Eioll’s 
trustee. The balance was less than Eiell’s dishonoured 
acceptance, and Falk claimed it. Both the Coiu-t of Appeal 


(a) Eju 2 K 11 te Fall, 14 Cli. D. 446. 
{1) Kcifip V* Full, 7 Ap. Cu o73. 
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and tlie House of Lords held his claim to he good. Falk’s 
rights as against the suh-purehasers, even if they had paid their 
money, u'ere not affected by liis pledge of the bill of lading 
to the Bank of Scotlaild, and he could assert those rights 
against the goods or their equivalent, the pprchase-money, 
provided ho stopped the goods before tl2ey had been delivered; 
and ho had done so in this case.] 

The transfer of the bill of lading in order T;o defeat the 
unpaid vendor’s right to stop in tcansitu, must not only bo 
made for a valuable consideration, but it must bo made faniy, 
tmd without the person who takes the transfer being aware 
of such circumstances as preAunt the assignment from being 
fair and honest. But the transfer is not unfair merely 
because it has the effect of doAUsting the unpaid vendor’s 
rights; and therefore in Cuminy v. Brown {a), in 1808, 
where Jean, the vendor of goods, consigned them to Maine, 
the piu'chaser, and sent him the bills of lading, and drew on 
him for the price; and then Maine pledged the bill of lading 
to Cuming, Avho at the time was aware of these facts, but did 
not Imow that Maine was insoh'ent; it was decided, that the 
A^endor’s right to stop in transitu Avas gone, and that Cuming 
might maintain trover for 4he •goods against the defendant, 
who in obedience to the vendor (Jean) had stopped the goods 
after Maine failed. Lord EUenborough s^d the question 
was, whether the indorsee took the bill without notice ? but 
he said, ‘‘This expression is not to be understood in the 
“ restrained sense contended for, auz., Avithout notice that 
“ the goods had not been paid for, but Avithout notice of such 
‘‘ ch’cumstanecs as rendered the bill of lading not fairly and 
‘‘honestly assignable. The criterion being,'according to 
“ Mr. J. Buller in Salomons a'. Nissen (^), does the purchaser 
“ take it fairly and honestly ? And so understanding that 
“ expression, or at any rate understanding the rule of law 
“ on the subject, we think that in this case no circumstance 
“ appears to have existed at the time of the assignment of 


(tt) CiitniiKj JJroini^ 9 East, o06. 
(h) Halomonb v^Xibstn, 2 T. E. 674. 
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“ iTn’s bill of lading, ■wbicb, should bare prerentod tbo plaintiff 
“ from taking it, of ■which shoi^d no'W render it not availablo 
“ in his hands.” 

[In Gilbert v. Guignon («), in 1872, Forbes and Co., 
merchants in California, agreed to ship a largo quantity of 
com to Kemp, a miller in Deyonshire, payment at sixty days’ 
sight against bill of lading. They shipped a cargo of 'wheat 
for him at the price of 5,0251., taking six bills of lading, and 
drawing six corresponding bills of exchange on Kemp each 
for 5,0251. On the 12th of September they pledged three 
indorsed bills of lading together with three of the drafts with 
the Bank of British Columbia, the nominal defendants, and 
on the same day, but as the c\idence showed by mistake, 
they sent to Kemp, together with the invoice, one of the 
other bills of lading indorsed in blank, which Kemp on the 
11th of October pledged "with the West of England Banking 
Company, the plaintiffs. The three bills were presented to 
Kemp with the bills of lading attached, and were accepted 
by him but dishonoiu’cd. The Bank of British Cohimbia 
then obtained possession of the cargo on the receipt of 
an indemnity from Forbes and Co. The West of England 
Banldng Company claimed tlfc edrgo, alleging that they were 
the first indorsees of one of a set of bills of lading, and that 
the Bank of Bsitish Columbia had notice at the time of the 
pledge that Forbes and Co. had parted with the control of 
the cargo. The judgment of Lord Selbornc, L.C., is not 
reported yerbatim, but his Lordship dismissed the plaintiff's’ 
appeal on the ground that Forbes end Co.’s inadvertence had 
not been the^mcans of deceiving them. 

FTor is the indorsee for value affected by any equity arising 
out of the agreement between the original vendor and the 
indorser, of which ho has no notice; thus, in Ileniler&on v. 
The Comptoir d^Escompte de P«}7s(&), in 1873, the plaintiff 
shipped goods to Lyall, Still and Co., who were to sell them 


(a) Oilbeit v. Guignon^ 8 CL, Ap. 16, 

(h) Ilenilei'son v. The Gowptoir d'EbComjAe dc Pcui% L. H. 5 P. C. 253; 42 
L, J. P. C. GO. 
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and appropriate tlie proceeds to meet Ms draft against the 
goods; instead of doing so, l^yall, Still and Co. indorsed the 
bill of lading to the defendants to whom they were indebted. 
The plaintiffs sought to liave it declared that the defendants 
held the proceeds of the sale of the goods in -trust for them, 
but the Priyy Council dismissed the plaintiff’s appeal. 

In the case of Meyerstein v. Barber (a), in the House of 
Lords, in 1870, the rights between each other of bona fide 
pledgees of bills of lading in tMee parts were discussed. 
Cotton had been consigned to London under a bill of lading, 
making it deliverable to the shipper or assigns on payment of 
freight, and bills of exchange drawn against it had been 
discounted by the Chartered Bank of India, who held the 
bill of lading as security. The cotton arrived in London, and 
Abraham, who had succeeded the consignees in their business, 
had the goods landed at a sufferance wharf and entered in his 
name in the wharfinger’s books as importer, where they lay 
under a stop for unpaid freight. 

On the 4th of March Abraham obtained the bill of lading 
from the Chartered Bank, ghnng Ms cheque for it (5), and 
pledged it "with the plaintiffs for an advance of 2,5007, the 
plaintiffs asked for the “ other’" copy, and Abraham promised 
to send it to them, and did send the second copy later on. 
On the Cth and 7th of May he pledged the^hird copy with 
the defendants, who subsequently obtained possession of the 
cotton. Both the plaintiffs and the defendants were pledgees 
for value without any notice of Abraham’s fraud. One ques¬ 
tion was whether there could be a valid pledge of goods lying 
in a warehouse where the pledgee neither obtained a warrant 
nor actual delivery (c). The plaintiffs obtained a verdict, and 
the Court of Common Pleas held that the bill of lading held 
by the plaintiffs was the symbol of property in the cotton, and 
its delivery to the plaintiffs operated as a delivery of the cotton 
itself. Erie, C.J., said the bill of lading at the date of the 


(a) Meyerdehi v. Barher, L, E. 2 C. P. 38, 661 4 E. & I. App. 317 ; 36 L, J. 
G, P. 48, 289 ; 39 L. J* C. P. 187. 

(})) See 2 C. P. 47, 

(c) See Willes J/s judgment, L, H. 2 C. P. 52 ; 36 L. J. C. P. 57. 
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first pledge "was uot extinct, for although the cotton had heon 
landed, it had not heen dolirered according to the hill of 
lading, and “if Abraham had given a delivery order -without 
“ the bill of lading, the wharfinger, 3s I read the evidence, 
“ would not hfive obeyed it but would have withhold the 
“ cotton until the bill'of lading was produced.” ‘Wllles, J., 
said, “ I thinh the bill of lading remains in force at least so 
“ long as complete delivery of possession of the goods has not 
“ heen made to some person having a right to claim them 
“ under it.” This judgment was affirmed in the Court of 
Exchequer Chamber and in the House of Lords, where Lord 
"Westbury’s judgment is highly instructive. He said (fi), 
“ There can be no doubt, therefore, that the first person who 
“ for value gets the transfer of a bill of lading, though it be 
“ only one of a set of three biUs, acquires the proi)orty; and 
“ all subsequent dealings with the other two bills must in law 
“ be subordinate to that first one, and for this J'cason, because 
“ the property is in the person who first gets a transfer of the 
“ bill of lading. It might possibly happen that the shipowner 
“ having no notice of the firsf dealing with the bill of lading, 
“ may, on the second bill being presented by another i)arty, 
“ bo justified in delivering 4he *goods to that party. But 
“ although that maj" be a discharge to the shipowner, it will 
“ in no respect ^ect the legal ownership of the goods, for 
“ the legal o-wnership of the goods must still remain in the 
“ first holder for value of the bill of lading, because he had 
“ the legal right in the property.” 

On the subject of the carrier’s liability see the judgment of 
Dr. Lushington in the ‘ Tigress ’ {^), which 3Iv. Benjamin 
seems to consider doubtful law(c), and the remarks of Lord 
Westbuiy in the case of Ileyenteii} v. Barhev [il). 

In Glyn^ Milh and Co. v. The Eubt and TLc-s/ Tndht Dock 
Co. (e), in the House of Lords in 1882, Cottam, Morton and 


(a) 4 E. & I. App. 335 ; 39 L. J. C. P. 193. 

(1) The Ticfress, 32 L. J, Ad. 97. 

(c) Eenjaniiu on Sales, 2nd ed., 2^. 719. 

(cl) Meyerstdn v. Earher, 4 E. & I. App. 336 ; 39 L. J. C. P. 195. 

(c) Ghjn V. The Ea^t and West India Loci Co., 5 Q. E. D. 129; 6 (^. B. ]). 475 
7 Ap. Ca. 591 ; 49 L. J. Q. 13. 303 ; 50 L. J- q. E. 02 , 52 L. J. Q. E. 146. 
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Co., as consignees of sugar and holders of the hill of lading in 
three parts, making the sugar deliyerable to themselves or their 
assigns, applied to and obtained from the plaintiffs an advance 
on depositing as security the fii-st of the set of bills. The 
sugar anivod, and Cottam, Morton and Co. entered the goods 
at the Custom House, and the eaptain’landed the goods with 
the defendants under a stop for freight. Cottam and Co. 
handed the defendants another of the set of bills, and the 
defendants then entered the sugar in their books in the name 
of Cottam and Co. The freight was subsequently paid, and 
Williams and Co. obtained possession of the sugar imder an 
order from Cottam and Co. Cottam and Co. then became 
insolvent, and this action was brought by the plaintiffs as 
indorsees for value for an alleged conversion of the goods. 
The case was tried before Tield, J. («), in 1880, who gave a 
judgment for the plaintiffs which was reversed by the majority 
of Judges in the Court of Appeal (b), Brett, L.J., being of 
opinion that that judgment should bo affirmed, Bramwell and 
Baggallay, L.JJ., being of a contrary opinion. And the 
House of Lords (e) affirmed thS Court of Appeal. Bramwell, 
L.J., said, “ In my opinion, in such eases as these as a rule, 
“ where there arc no special circumstances, a warehouseman 
“ receives the goods from the ship or ship’s captain on the 
‘‘ terms of holding them for the ship till t^ freight is paid, 
“ and then and thenceforth of holding them to deliver to 
“ such person as the sMpowner or captain would have been 
‘‘ justified in delivering them to under the bill of lading. 
“ This is Mr. Justice Wil],es’ opinion in Meyer stein v. Barber {A) 
« « # c j cannot think that the warehouseman undertakes a 
“ different duty to that of the shipowner. * ** * Then would 
“ the captain of the ship have been justified in delivering 
“ these goods to Cottam and Co. on production of their 
“ bill of lading and tender of the freight ? I cannot bring 
“ myself to say he would not.” 


(a) 5 Q. B. D. 129 ; 49 L. 3. Q. B. 303. 

(b) 6 Q. B. D. 476; 60 L. J. Q. B. 62. 

(c) 7 Ap. Ca. 591; 52 L. J. Q. B. 146. 

((/) Mtyentein v. Barber, L. E. 2 U. P. 49 ; 36 L. .1. C. P. 60. 
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The view taken hy Brett, L.J., was that the defendant 
held the goods for, and was hound to deliver the goods to tho 
real owner, the holder of the biH. of lading, ix. the plaintife. 

Lord Cairns said, “the dock company are under no higher 
“ liability than the shipowner himself would have been, and 
“ on the other’hand, they are not under any lower or loss 
“ liability.” This also was the view of Lord Blackburn, who 
added that the captain’s contract is to deliver to the assignee, 
not of the goods, but of the bill of lading.] 



OHAPTEE II. 

DOCK •WAEEANTS, DELI7EBT OEDEES, EACTOES. 

There liaYo been some attempts made to give tbe same 
effect to the indorsement of dock waiTants, -wbarfingers’ re¬ 
ceipts, deliycry orders, and similar documents, as is given to 
tbe indorsement of a bill of lading. 

Those documents arc generally mitten contracts, by -wliick 
the bolder of tbe indorsed document is rendered tbe person to 
■whom tbe bolder of tbe goods is to deliver them, and in so 
far they greatly resemble bills of lading; but they differ 
from them in this respect, that wben goods ai'o at sea tbe 
purebaser 'wbo takes tbe bill of lading bas done all that is 
possible in order to take possession of tbe goods, as there is 
a physical obstacle to bis seeking out tbe* master of the ship 
and rcq[uiring him to attorn to bis rights; but when tbe 
goods are on land, there is no reason V''Ify tbe person -who 
receives a delivery order or dock ■warrant should not at once 
lodge it with the bailee, and so take actual or constructive 
possession of tbe goods. There is, therefore, a very sufficient 
reason 'why tbe custom of merchants should make the transfer 
of the bill of lading equivalent to an actual debvery of 
possession, and yet not give such an effect to tbe transfer of 
documents of title to goods on shore. 

Besides this substantial difference between them, there is 
tbe more technical one that bills of lading are ancient mer¬ 
cantile documents which maybe subject to tbe law merchant, 
whilst tbe other class of documents are of modern invention, 
and no custom of merchants relating to them bas ever been 
established. 

ft 
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In Spear v. Travers {a), in. 1815, before Gibbs, C.J., at 
Nisi Prins, tbe special jury arc reported to liavc observed;— 
“ that in practice, tbe indorsed'“dock ivarrants and certificates 
“ are banded from seller to buyer as* a complete transfer of 
“ tbe goods 5 ” and there is no doubt that such is the fact, 
but tbe obserration was no part of their verdict, and if it was 
meant as an expression of opinion that the transfer of tbe 
dock warrant* was equivalent to a delivery of possession of 
tbe goods, it was quite irrelevant to tbe ca^c before them. 
Tbe facts wore, that tbe defendants sold sugar to Mcaby, and 
banded him the dock warrants. Mcaby paid them. Then 
Meaby sold tbe sugar to Greaves, and banded him tbe dock 
warrants, and Greaves accepted drafts for the price. Then 
Greaves transferred tbe dock warrant to Spear, who advanced 
him 2,000?. on tbe security of it. Then Greaves failed, and 
his acceptances were dishonoured. The goods all this time 
stood in tbe name of the defendants, and they by a false 
statement to the dock company, that tbe original dock 
warrant was lost, obtained a duplicate under which they got 
tbe goods. Spear broixgbt trftver, and Gibbs, C.J., said ;— 
“ I think tbe defendants bad no right to stop the goods. 
“ They bad been ^aid for tbenv This is an improper 
“ attempt on their part to assist Mcaby. They have not got 
“ possession of tbe goods bj’- tbe exorcise of any right to stop 
“ in transitu, bu^y a falsehood. I am of opinion, that tbe 
“ plaintiff to whom the certificate was transferred for a 
‘‘ valuable consideration, is entitled to recover.’’ Tbe only 
point decided in that case was, that ^ear bad a legal property 
sufficient as against a wrong doer, and it is clear that a sale 
to him would have given him such a property ff there bad 
been no dock warrant in existence.^ There may, perhaps, bo 
a difference as to tbe effect of a pledge without delivery of 
possession, but that distinction does not seem to have been 
made in Spear v. Travers (a). 

Ixl Zwinger Samida{h), in 1817, the facts were, that 


(a) Spear v. Traver.% 4 Camp. 251, but see ante, p. .387. 
{h) Zwinqer v. Hamida^ *7 Taimt. 265. 
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Eoebuck pledged goods lying in the docks, ■with Samuda, and 
the goods were transferred into Sam'uda’s name. Then 
Eoehnek sold the goods to Zwinger. Eobhuck applied to 
Samuda for the dock warrants, and he refused to give them 
until he was paid off his advances. Eoehnek by a false 
pretence, (to which Zwinger was no pa?ty), got him to take 
a worthless cheque in payment of his advances, and to indorse 
the dock warrant to Zwinger, who thereupon paid Eoobuck 
the price of the goods. As soon as Samuda discovered the 
trick, ho countermanded the delivery order, and seized the 
goods. Zwinger brought trover and recovered. Sir James 
Allan Park, at Nisi Prius, seems to have likened the indorse¬ 
ment of dock waiTants to that of bills of exchange, and on a 
motion for a new trial, he seoms to have thought they were 
like bills of lading at least; but Burrough, J., said:—‘‘I 
“ hope it will be ■understood that the Court does not proceed 
“ upon any thing like a custom in this case. * * * The 
‘‘ defendant has been paid for the goods, for Eoebuck and 
“ the defendant are one. * * * Who is it who credits Eoe- 
“ buck but the defendant? We*therefore have the contract 
“ of sale and the payment complete, which transfer the 
“ property, and though there also exists on the case this 
“ document, what difference does it make ? it does not invali- 
“ date the sale.” ^ 

In Lucas v. Dorrien{a), in 1817, the owner of sugar 
pledged the dock warrants with the defendants. Soi2e time 
after the pledge the defendants lodged the dock warrants 
which had been indorsed to, them, and the company assented 
to tho transfer. The next day the pledger became bankrupt. 
His assignees brought trover. No question could arise upon 
the negotiability of the dock warrants, as the delivery was 
executed before the bankruptcy; but though tho point did not 
arise, both Dallas, J. and Park, J. intimated an opinion that 
the dock warrants were negotiable by some custom of trade. 

In Eeijser v. 8use (i), in 1818, the question arose. The 
■unpaid vendor gave the purchaser the dock warrants, and he 


(a) Lucas v. Donieut 7 Taunt 278. 
(h) Keyser y. Suse, Gow. 58. 
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transferred theia by •way of pledge, to Eeyscr tbc plaintiff. 
Before Keyser notified this transfer to the dock company, tkc 
purcbaser failed* and the Original vendor gave notice of 
countermand to the dock company.'’ Keyser brought trover. 
Balias, J., at Msi Prius, intimated a strong opinion that the 
transfer of the dock ■'^arrant for value put an caid to the vendor’s 
right to stop in transitu, and dhected a verdict subject to leave 
to enter a fionsuit. The parties however compromised the case. 

It is to be observed that these authorities amount to no 
more than expressions of opinion at Kisi Prius, by two 
learned Judges, Park, J. and Dallas, J., which arc too little 
to establish a custom the effect of which is not to put a con¬ 
struction upon the intention of the parties, or the meaning of 
the documents of title, but to give an effect to them different 
from that which at common law they would ha^m. 

There does not seem to be any ground for maintaining 
that the vendor, who has given a delivery order to a pur¬ 
chaser from him, is thereby precluded from setting up his 
rights as against third parties, who may have made advances 
on the faith of the delivery order. He cannot set up any 
case inconsistent with the document which he has given to 
his purchaser, and on which‘he has allowed him to g('t 
credit. Ho cannot therefore deny, that the person to whom 
he has hande^he delivery order had a right to obtain pos¬ 
session. But this is so far from being inconsistent with the 
case of one who is stoppiug in transitu, that it is a necos.sary 
and essential ingredient in it. Ho can exercise no right to 
stop the goods in transitu, unless the pinchaser had a v(‘st('d 
right both of property and possession, defeasible on his 
insolvency,*and it is impossible to say that the possessiou of a 
delivery order imports any thing more than this. 

It is therefore submitted, that the indorsement of a deliv(‘rv 
order, or dock warrant, has not (independently of the Pactors 
Acts) any effect beyond that of a token of an authority to 
receive possession. 

[In Jenhjns v. XJsborne («), in 1844, Hunter and Coventry 


(a) Jaikyns v. Ushmne, 7 M. & G. 6/8 ; 13 L. J. C. P. 190. 
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of London, liad agreed to pnrcliase a certain quantity of 
beans from Lloyd of Leghorn. Lloyd consigned to them a 
much larger quantity, and thS plaintifi, •?srho was Lloyd’s 
London agent, agreed to take the excess from them and paid 
for it. Lloyd had made out a bill of lading for the entire 
quantity and sent it through the plaintiff to’ Hunter and 
Coventry, and they gave to the plaintiff a delivery order 
addressed to the captain for the excess quantily" in these 
words, “ Please deliver to the bearer 1,442| sacks of beans, 
ex Agnes, Hunter and Coventry.” The plaintiff then sold 
the beans to Thomas, and handed him the delivery order, 
Thomas gave his acceptances in payment, and then pledged 
the order with the defendant. Thomas stopped payment, and 
as soon as the ship arrived the plaintiff instructed the 
captain not to deliver the beans. The captain delivered the 
beans belonging to Huntef and Coventry to them, and the 
remainder to the defendant. The plaintiff obtained a verdict, 
which was upheld. Tindal, C. J., saying, “ Thomas was not 
“ in possession of the bill of lading: he had only an order 
“ on the captain to deliver the g5ods on arrival ” (a). 

In Farina v. Jlome (i), in 1846, the agent of a foreign 
consignor warehoused goods find»handed the, delivery warrant 
to the defendant, the purchaser, who kept it ten. months, but 
eventually refused to pay for the goods. The action was for 
goods sold and delivered, the defendant contending that 
there had been no delivery. At the trial the ■plaintiff 
obtained a verdict, but the Court of Exchequer granted a 
new trial, and Parke, B., sqid: “ The delivery and receipt of 
“ the warrant was not in effect the same thing as the delivery 
‘‘ and receipt of the goods. * * * This warrani? is no more 
“ than an engagement by the wharfinger to deliver to the 
“ consignee, or any one he may appoint,” 

The case of 3PFwan v. Smiih (e), was heard on appeal in 
the House of Lords in 1849 from the Court of Session. 


(a) But see now 40 & 41 Viet. c. 39, s. 4. 

(b) Farina v. Homey 16M. & W. 119; 16 L. J. Ex. *73. 

(c) M^Hvan y . Smithy 2 p. L. B. 309 ; 13 Jur, 265, 
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Smith and Co., the vendors, instructed Alexander to place 
certain sugars in Little’s "warehouse. Little entered them as 
“Eeceived fronf James Al&ander for J. and A. Smith.” 
Smith and Co. then sold the sugar to Bowie and Co., and 
gave them a delivery order on Alexander. Bowie and Co. 
took no steps to get possession of the sugar, hut sold it to 
M'Ewan and Co. and handed them the delivery order on 
Alexandeit On the 19th of September, Alexander had 
written to Smith and Co., giving them a statement of the 
weight of the sugar, of his warehouse and delivery charges. 
The statement of the weights was headed “ Weights of forty- 
two hhds. of sugar, &c., delivered Messrs. James Bowie and 
Co.” On the 26th of September M'Ewan and Co. sent to 
Alexander’s oflGlce, and there produced the original delivery 
order on Alexander which Bowie and Co. had given them. 
A clerk of Alexander’s then made this cntiy in a book in 
which the weights were entered when weighing over, 
‘‘ Delivered to Messrs. M‘Ewan and Sons,” and gave them a 
note in the following form, “Deliver to Messrs. William 
M'Ewan and Sons 42 hhds.’sugar.” At the date of the trial 
the latter word “ deliver ” had been altered into “ delivered.” 
On the 26th of September Smith and Co. heard of Bowie and 
Co.’s insolvency, and instructed Alexander to take stops to 
stop delivery, and on the 27th Alexander removed the sugar 
to another warehouse. The Comt of Session gave judgment 
for thcpvendors, and was affirmed in the lEou&o of Lords. It 
was argued for M‘Ewan and Co. that the delivery to them 
of the delivery order had the same effect in destroying the 
vendor’s right to resume possession that the delivery of a 
bill of lading would have had, but the Iloube ol LoirU 
dissented from that view. Nor did the House of Lords cem- 
sider that the sugar- had been constructively delivered by 
means of the memorandum. Lord Cottonham, L.C., said: 
“ The memorandum did not constitute a delivery, for they 
“ (the sugars) were not in the hands of Alexander, by whom 
“ the document was given, but in those of the warehousemen 
“ Messrs. Little, to whom the order was directed. It was 
not the acknowledgment, of a faot done by the person who 
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“ made tlie acknowledgment, bnt was an order to a third 
“ person, who might or might not think fit to execute it.” 

In (rimn v. BolcJcoto^ VmgJiku and Ch. (*«), in 1875, the 
defendants contracted to manufacture rails for the Aherdare 
Iron Co., the contract stating “ payment to be made by 
buyer’s acceptance of seller’s drafts at six months date, 
against inspector’s certificate of approval and wharfinger’s 
certificate of each 500 tons beiag stacked ready for ship¬ 
ment.” The rails were made, and the inspector and wharfinger 
gave their certificates, the wharfinger’s beiag in the terms 
following, I hereby certify that there are lying at the 
works of Bolckow, Vaughan and Co. 500 tons of iron rails 
which are ready for shipment.” The certificates were from 
time to time, as the iron was ready, delivered to the Aherdare 
Co. in exchange for their acceptances. The Aherdare Co. 
pledged them with Toms, and subsequently became insolvent; 
Toms died, and his administrator claimed a lien on the rails 
for the sum advanced. The Court of Appeal, consisting of 
James and MeUish, L.JJ., held that the defendants’ rights as 
unpaid vendors, were not afieetfed by the dealings with the 
certificates. It is obvious in this case, that the doemnents 
were merely statements that.thftiron was ready for delivery; 
and were not made by the vendors. They were not docu¬ 
ments in which the vendors promised that the iron should be 
delivered by them to the holders, as in the next case, viz., 
Farmiloe v. Bain [h). Nor were they documents -given by 
the vendors authorising the holders to obtain delivery of the 
goods from some warehouseman, as in Jmlcyns v. Usbome (c), 
so that it could not even have been argued that it was a case of 
the vendor having undertaken not to exercise his right to stop 
the goods. The only way m which the plaintiff could make 
a ease was by attempting to show that there was a custom in 
the trade to treat these certificates as if they were such 
documents. But Mcllish, L.J., pointed out very clearly that 


(a) Gunn v. Bolclow, Vawjlian & Co., 10 Oh. Ap. 491; 44 L. J. Ch. 732. 
(i) Furwiloe v. Bam, 10 P. D. 445 ; 45 L. J. 0. P. 264. 

(c) Jeohjns v. Ushoine, 7 M. & (}. 678 ; 13 L. J. C. P. 196. 
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eyen if that ■were so, althoiagh it might he Tory good evidence 
of an eq[nitable charge between the pledgor and pledgee, it 
could not possibly affect the vendor’s rights. He said: “ The 
“ vendor, having agreed by his conitraet that ho would give 
“ the wharfinger’s certificate in order that the purchaser may 
“ have evidence that^the goods have been actually made, and 
“ now are actually ready to bo shipped, cannot help giving 
“ the certiffcatoand how the fact of his giving that oertifi- 
“ cate, which docs not profess to be negotiable, and does not 
“ profess to requhe the delivery of the goods to order or to 
“ bearer, or anything of the kind, can affect his lien as 
“ vendor, merely because the pmehaser chooses to borrow 
“ money on the faith of it, I am at a loss to conceive.’'' 

In the case of Farmiloe v. Bain {a), in 1876, the defendants 
sold to Burrs and Co., 100 tons of zinc, givuig them four 
documents each in the foUo'wing words: “We hereby tinder- 
take to deliver to your order indorsed hereon twenty-five 
tons merchantable sheet zinc, off your contract of this date.'’ 
Burrs and Co. then sold fifty tons of the zinc to the plaintiff's, 
and indorsed to them two of Ihose documents. The plaintiff's 
gave their acceptances for the price. Buits and Co. then 
became insolvent,,not having'paid for the zinc, and the Court, 
consisting of Brett, Archibald, and Lindley, JJ., hold that these 
documents did jjgt amount to a representation that the goods 
were the goods of Bmrs and Co., freed from the unpaid 
vendor’^en, and that the rmpaid vendors might set up their 
lien. Brett, L.J., said, “ It is admitted that the document 
“ in question is not a kno'wn docupient amongst merchants; 
“ therefore the Court must look at it as they would at any 
“ other ordiifary "written instrument. So looking at it, it 
“ obviously contams no representation of any fact, and the 
“ plaintiffs had no right to roly upon it as such a representa- 
“ tion; and consequently they do not bring themselves 
“ within either of the propositions as to estoppel, which I 
“ ventured to lay down in Carr v. L. K W. By. Co. {b\ 


{a) Familoe v. Bain, 1 U. P. D. 445 ; 45 L. J. U. P. 204. 

(J) CfetT r. L. (b N. W. By. Co., 10 C. P. 310 ; 44 L. J. C. P. 113. 
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“ and to ■wMeli I still adhere. It was a mere undertaking 
“ or contract between the plaintiffs and their immediate 
“ vendees.” ^ , 

In the Imperial Banh v. The London and St. Katharine 
Docks Oo. (a), in 1877, Messrs. Carter sold 18 casks of gum 
sandi'ac, lying at the defendant’s, docks., to Dalton, a broker, 
who purchased for undisclosed principals. Messrs. Carter 
signed a delivery order addressed to the defondanti?, requiring 
delivery to Dalton’s order. Dalton’s undisclosed principals 
were Brousson and Co., and Dalton indorsed the delivery 
order to them, and they pledged it with the plaintiffs, who 
deposited it with the defendants. But the defendants gave 
no delivery warrant, and had done nothing amounting to an 
attornment to the plaintiffs. When Dalton discovered that 
Brousson and Co. were insolvent, he sent a cheque for the 
price of the gum to Messrs. Carter, and at about the same 
time sent a clerk to the defendants’ offices and obtained from 
the defendants a warrant for the goods in the name of Messrs. 
Carter. Dalton then sent the warrant to Messrs. Carter, who 
indorsed it to him {and gave him a second delivery order). 
Jessel, M.E., held that the effect of the indorsement to the 
plaintiffs was to authorise them to obtain delivery of the 
goods, and, if they had done so, or if they had obtained a 
constructive delivery by getting the dock company to hold as 
their bailees, there would have been an enTTbf the matter; 
but they had not done so ; their title had not been rofipgnised 
by entry in the defendant’s books, and therefore the unpaid 
vendor’s lien had not been discharged. 

In the Merchant Banking Co. v. The Phoenix Bessemer Steel 
Co. [b), in 1877, the defendants contracted to make and sell 
to Smith and Co. 5000 tons of steel rails free on board at 
Livci’pool. Brom time to time, as portions of the rails were 
ready to be forwarded, the defendants gave Smith and Co. 
warrants in the foUowing form:—“ The under-mentioned 


(ft) Imperial Batik v. London <k St. Katharine Docks Co., 5 (Jli. D. 195 ; 46 L. J. 
di. 33t)* # 

(1) 2Ierchunt Banking Co. v. Fheenix Bessemer Steel Co., 5 Ch. D. 205 ; 46 L. J* 
Ch. 418. 
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iron "will not be deliycred. to any party but Ibo bolder of this 
"warrant. Pheeuis: Bessemer Steel Company, Limited. Xo. 
88. Dee. 19, 18^4. Stackeclr at the works of the Phoenix 
Bessemer Steel Company, The Ickles, Sheffield. arrant 
for 403 tons steel rails. Iron deliverable (f. o. b.) to Messrs. 
Giload A. Smith and, Co. of. London, or to their assigns by 
indorsement hereon.” Then follo"Wod the particulars of the 
rails, and the words, to be delivered free on board at Liver¬ 
pool.” Together with each warrant, the defendants sent an 
invoice in the follo"\nng form :—“ Messrs. Gilead A. Smith 
and Co., London, Bought of the Phoenix Bessemer Stool 
Company, Limited, stacked on these works to yom- order, to 
be delivered f. o. b. at Liverpool according to your instruc¬ 
tions.” Then followed the particulars of the rails. Smith 
and Co. pledged the warrants with the plaintiffs, and became 
insolvent. The defendants claimed a lien as against the 
plaintiffs, as unpaid vendors. Evidence was given at the 
trial that by warrants such as these, which stated the iron to 
be deliverable to the pui'chascrs or then’ assigns by i^dor^o- 
ment, it was imderstood that»the mipaid vendor had given up 
his lien. Jossel, M.E., hold that the custom had boon proved, 
that a person giving such a warrant must be taken tu know 
the custom, and "vurtually tells the trade, when ho issiuss the 
waiTant, that the goods are free from the vendor’s lion. His 
Lordship also StStod that in the particular circumstances of 
this casep.the defendants must have known that the warrants 
wore intended to bo used for the special purpose of pledging, 
and could not, therefore, be heard to set up their lien against 
the plaintiffs (a). ' 

In aU these eases there is no question about the property, 
whether it be such as a vendee or a pledgee has, ha\iug 
passed to the plaintiff. That is admitted. The question is, 
can the unpaid vendor, notwithstanding that the property 
has passed, stop the goods in transitu, or, what is much the 
same thing, refuse to make doKvory ? 

It does not seem to be capable of argument, that the 


(a) See also Dixon v. Doiill in. 1806, 3 McQueen, 1. 
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indoi’sement or dclirery of a delivery order or ■warrant "would 
operate as a matter of la'w, in th.o same "way tliat the doHrery 
or iadorsement of a bill of lading would do, to determine the 
unpaid vendor’s right toi stop the goods or withhold doKvery, 

Nor can it be said that the vendor’s rights to withhold 
delivery from the holder are destroyed by reason of the in¬ 
dorsement operating as an assignment to him of the vendee’s 
contract with the vendor, for such an assignment woidd, 
unless there was an express agreement to the contrary, bo 
subject to equities between the vendor and vendee, and one of 
these equities would be the vendor’s right to stop the goods. 

If, then, the vendor’s rights to withhold delivery from tho 
holder are gone, the question seems to resolve itself into this; 
Has tho vendor represented to the person holding tho warrant 
or delivery order that, as against him, he has waived his lion ? 
Has he estopped himself from exercising his right to slop tho 
goods ? 

And in considering these cases, the distinction must be 
borne in mind between the case where the vendor makes a 
promise to the vendee to deliver the goods to him, or to some 
one named by him, and the ease where the vendor makes a 
promise to the vendee, and,alsg makes a promise to every one 
into whose hands the order or warrant may c.ome, to deliver 
tho goods to tho holder. In the first caso^ihe promise made 
is made to tho vendee, and not to the holuCT; in the second, 
it is made to the vendee, and also to the holder. 

If this be the correct view, it seems to bo a question of fact 
in each case whether the representation, supposing the docu¬ 
ment to contain one, was made to the holder or not. 

In the last ease. The Merchant BanMng Co. w. The Phoenix 
Be&semer Steel Co. (a), it seems to have been proved that the 
representation had been so made. 

And in Furmiloe v. Bain (J), there appears to have been no 
such representation, for, as Brett, L.J., said, “ It is admitted 


(а) Merchant Banking Go, v. Fhomix Bessemer Steel Go,, 5 Ch. 1). 205; 46 
L. J. Ch. 419. 

(б) Farmiloe v. Bain^ 1 C. P. D. 445 ; 45 L. J. 0. P. 264. 
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“ that the document in question is not a known document 
“ amongst merchants ” (a).] 

It only remains to ohsorve, tfcfiit the Factors Acts seem not 
to he applicable to the ease of a pmfchaser who, as such, is 
possessed of delivery orders or other documents of title to the 
goods which he*has boT|ight, and consequently that the unpaid 
vendor’s rights of stoppage in transitu, and his analogous 
rights of countermanding the authority to deliver, remain 
such as they were before the passing of those xicts (b). 

[The TnaiT) object of these Factors Acts was to secure ii 
bond fide purchaser or pledgee who had made advances to a 
factor known to be such, either on the secuiity of the goods 
themselves or of the documents of title to the goods, against 
the real owner. The remarks of Willcs, J., in the course of 
his judgment in Fuenies v. 3Iontis (c), show very distinidly 
what were the objects sought to ho attained. He said the 
question is, “ How far a person who is not the real owner of 
“ goods, but who appeai-s to the world, or rather to those 
“ who deal with him, as owner, and who deal with him on 
“ the faith of his apparent ownership, should be allowed to 

confer upon a third person a greater title than he himsilf 
“ has. * * * Every one is agreed, that, with respect to the 
“ ordinary curi;ency, and bills of exchange wliilst running, a 
“ person who receives them bond fide and for value is entitled 
“ to hold them, notwithstanding any infirmity of title in the 
“ person fesm whom he obtains them (d). That, however, i.s 
“ far from being so as to ordinary merchandise; ” and after 
referring to the exceptional cases of sales hr market overt and 
the sale of goods under circumstances hr which the owner 
might have rescinded the contract on the ground of the 
buyer’s fraud, and to the ease w'hero the owner had clothed 
an agent with an appai'ont authority to deal with the good.s. 


(«) A memorandiiBi of the terms on whicli a wliaifmgei’s wanant ■v\as pledged 
does not reij^iiire to Lc legisteied as a hill of sale, In u {Junmnglwm, db Cli. D. 
GS2. 

Qj) But see now 40 k 41 Yict. c. 39, < 5 . 4 and s 5, pp. 432 and 439. 

(c) FuenUs v. Mentis, L. B. 4 0. P. 93 ; 38 L J. C. P. 95. 

(tt) See ante, p. 170. 
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lie coatinned, “ These iiistaaccs, however, are exceptional to 
“ the rule, that no man can give a bettor title to goods than 
‘‘ ho has himsolf, and that the^ real owner fs not hound except 
“ to the extent of an interest which he has parted with or an 
“ authority which he-has given. Ifow, the^ result of that 
“ state of the law with respect* to aghnts employed to sell, 
“ led to the course of legislation which is known by the 
“ general description of the Factors Acts; hdbause it was 
“ hold by the Courts of Law that the case of ix, pledge of goods 
by a factor intrusted with the possession of goods, and 
authorised to sell them, fell within the general rule, to 
which the instances above enumerated arc exceptions, and 
‘‘ that it did not fall within the exceptions by reason of a 
“ pledge being an ordinary and accustomed transaction to be 
“ entered into by a person intrusted as agent to sell, or per- 
“ haps more properly by reason of the Courts of Law having 
“ treated a pledge as being out of the scope of an authority 
“ to sell. The Legislature seem to have considered that to 
‘‘ be too narrow a view of the proper scope of the authority 
‘‘of an agent to sell; and th&y wore no doubt induced to 
“ think so by reason of the altered mode of conducting mor- 
“ eantile transactions in modem times, ajnd because it had 
“ become a usual and accustomed course for faetors intrusted 
“ with goods for sale, to make advances tg._ their principals, 
“ cither in money or by the acceptance of bills against their 
“ consignments, and to keep themselves in funds by f^ledgmg 
‘‘ the documents of title with bankers or other money dealers.” 

Lord Blackburn, in th^ case of Cole v. The North- Western 
Banle{a\ said, “The general rule of law is, that where a 
“ person is deceived by another into believing he may safely 
“ deal with property, ho bpars the loss, unless he can show 
“ that ho was misled by the act of the true owner. The 
“ Legislature seems to us to have wished to make it the law, 

“ that, where a third person has entrusted goods, or the 
“ documents of title to goods, to an agent, who in the course 
“ of such agency sells or pledges the goods, he should be 


(a) Ooh V. Xoith-JFestem Bank, L. B. 10 0. P. 372 ; 44 L. J, C. P. 242. 
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“ deemed by that act to bavc misled any one ndio domi fide 
“ deals with tbe agent and makes a pnrebaso from or an 
“ advance to Mm vdtliont notic#, tliat bo vas not antborised 
“ to sell or to procure tbe advance.” » 

. Tbe factor’s [^ower cMefly depended upon tbo 2nd section of 
6 Geo. 4, c. 94,* by •wbdeb it was in substance enacted], that 
any person entrusted witb, and in possession of any document 
of title to go«ds, shall be taken to be tbo true owner of tbo 
goods, so far as to give vabdity to any contract made by bim 
for tbe sale or pledge of tbe goods to a person wbo has not 
notice that be is not tbe actual and land fide owner (a). 

Tbe meaning of tbe word “intrusted” in this section, 
which word occurs in all tbe Pactors Acts,' was much con¬ 
sidered in two important causes, Phillips v. Hidh (i), and JLif- 
field V. Phillips (c), arising out of tbe following transaction. 
Phillips was tbe owner of two cargoes of tobacco, and lu' 
placed tbe bills of lading in tbe bands of Warwick, as bis 
factor, for sale. Tbe bills of lading wore indorsed to Wiir- 
•wick. The goods arrived, and were deposited in tbo dock 
warehouses in tbo name of Wtirwick, the indorsee of the bill 
of lading. Warwick, in consequence of being tbe indorsee of 
tbe bill of lading,^ and tbe person in whose name tbe goods 
were deposited, was enabled to have dock waiTants made out 
in Ms o-wn name. He did do so, not for tbe ptuposo of sell¬ 
ing tbe goods for tbe owner, but with the fraudulent purpose 


(a) [Tile words of tlie second section of 6 Geo. 4, c. 04, arc, “ Any ]K‘ 1 >oii 
“ ^ intrusted witli and in possession of any bill of ladin^% India 

“ dock warrant, warebouse-keeper’s certificate, wb'3'i’fint>er’s ceitiliciiti*, warnint ur 
order for delivery of goods, shall be deemed and taken to be the true oi\ncr 
it is. * ofthegoo^Js, * described and mentioned in the said * docii- 
nients, ^ so far as to give validity to any contract or as^rcement ** ^ 
made or entered into by suck person * * with any person for the 

sale or disposition of the said goods, or for the deposit or ]dedge thereof 
‘‘ as a seciuity for any money or negotiable instrument ** advanced or given 
by such person * ^ upon the faith of such several documents *''' : pn*- 

“ vided, such person * shall not have notice by such ducumenls , 

or otherwise that such person ^ * so intrusted as aforesaid is *’■ not 
‘‘ the actual and bond fide owner * * of such goods ^ * so bold ur depudted 
or pledged as aforesaid.”] 

(h) Phillips V. HutJi, 6 M. & \Y. 5*72. 

(c) Hatfield v. Phillips, 9 & W. 647, in 1842, 14 IL & W. G65 ; 12 CL & F. 

343. 
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of raising money for himself. He pledged some of the dock 
'n’arrants ■with Hnth, and others with Hatfield, for large sums 
of money. Hatfield and Huth, respectively, lond, fide believed 
that "Warwick was the owner of the goods. The two actions 
were to try whether the pledges were valid or not as against 
Phillips. t s 

Phillips V. Huth [a) was first tried in 1839, before Gurney, 
B., and the jury found a verdict for the defendant. The 
Court of Exchequer granted a new trial, on the ground that 
the pledge was not binding on the owner of the goods at 
common law, and that War'wick was not intrusted ■with the 
dock warrants within the meaning of the Act. Parke, B., in 
delivering the judgment of the Court, said, “ The principal 
“ question is, as to tho meaning of the second section of the 
“ 6 Geo. 4, c. 94, commonly called the Factors Act. Before 
“ the passing of this Act, or rather of the previous Factors 
“ Act, the 4 Geo. 4, c. 83, it was clearly settled, that a factor 
“ or agent for sale, had no power to pledge, whether he was 
“ in possession of the goods themselves, or of the symbol of 
“ the goods, and oven thoughthe symbol might hear on the 
“ face of it some evidence of the property being in himself, 
“ as in the case of a bill of lading, in wl^ich he was the con- 
“ signee or indorsee. This was in accordance ■with the general 
“ rule, that he who deals with one aeti^ ex mandate, can 
“ obtain from bun no bettor title than his mandate enables 
“ him to bestow. ^ 

“ But this rule was thought by some to bo attended with 
“ hardship on merchants^ and others dealing -with factors, on 
tho faith of their being principals, and the Legislature, by 
“ tho 4 Geo. 4, first relaxed this rule, and by the 6 Geo. i, 
“ extended that relaxation. * * * It is very clear that the 
“ second section of the 6 Goo. 4, relaxes the rule of the 
“ common law, only with respect to those who deal with 
“ persons who are not merely in possession of, but are also 
“ intrusted with the symbol of property. However great the 
“ hardship may be on innocent persons, and whatever they 


(«) ^IMvss V. EisMi, C M. & W. 572, in 1840. 
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‘‘ may have supposed from finding another in possession of a 
“ document hearing the indicia of property in himself, still 
“ the statute does not apply, and they can acquire no title hy 
“ virtue of it, unless the docximont has been intrusted to that 
“ person.” 

Phillips V. 'Huth (#) was. compromised, but IlufficU v. 
PMllips (5) was tried before Lord Abinger, who dii-ected the 
jury to consider whether an intrusting of the document (the 
dock warrants made out in 'Wai’wick’s name) was proved. 
He expressed a very strong opinion, that there could not, in 
fact, be an intrusting of a document, the very creation of 
which was a breach of trust, but declined to define intrusting 
as a matter of law, further than that it implied privity and con¬ 
sent. Under this direction, the jiuy found for the plaintiff. 
The cause was taken by writ of error into the Exchequer 
Chamber (c), and the Judges there expressed their eoneurrenee 
in the doctrine of the Exchequer in Phillips v. Tliiih (u), and 
affirmed the judgment. The case was taken into the House 
of Lords, and the judgment of the Exchequer Chamber was 
affirmed (e). * 

In the meantime, in the year 1842, the Legislature passt^l 
the statute 6 & G Viet. c. 39 (j?), which was prospective only, 
but by the fom-th section makes such pledges as that in 
Hatfield v. Phillips (o) valid. 

[Another object of this statute effected by the first section 
was to g^e to persons dealing as pledgees, and having notice 
of the agency, with agents intrusted with the goods or the 
documents of title to goods, the same security that persons 
dealing as and having notice of the agency, with 

agents intrusted with the goods already had by virtue of the 
fourth section of 6 Geo. 4, c. 94 [e). 


{a) Phillips V. Jffuth, 6 M. & W. 572. 

{h) Hatfield v. PJnllipSj 9 M. & W. 647. 

(c) Hatfield v. PhilUfijs, 14 M. & W. 665 ; 12 Cl. & F. 343. 

(c?) 5 & 6 Yict. c. 39, b. 4, post, p. 432. 

{e) [The fourth section ot 6 Geo. 4, c. 94, enacted That it sliall ]>e 

lawful to and for any person * to contract nith any agent ^ ■ in- 
trusted with any goods ^ , or to whom the same may he conBigued, for 

“ the purchase of any such goods ^ , and to receive the same of and pay for 



Ch. It] 


rACTORS. 


481 


By tlie first section, of 5 & 6 Viet. c. 39, it "was enacted 
that “Any agent vlio shall thereafter (1842) be intrusted 
“ with the possession of goods, or of the' documents of title 
“ to goods, shall be deemed and taken to be owner of such 
“ goods and documents, so far as to give validity to any eon- 
“ tract or agreement by way of pledge, ?ien, or security hondfide 
“ made by any person with such agent so intrusted, and such 
“ contract or agreement shall be binding upon and good agaiust 
“ the owner of such goods, notwithstanding the person elaim- 
“ ing such pledge may have had notice that the person with 
“ whom such contract or agreement is made is only an agent.”] 

The enactments, however, of 5 & 6 Viet. c. 39 are all iu 
express words confined to “agents intrusted with possession,” 
a word which excludes a purchaser, and, consequently, pre¬ 
vented the last statute from having any effect on the vendor’s 
rights (a). But this defect has been remedied by the fourth 
section of the Factors Act of 1877 (b). 

The second section of 6 Geo. 4, c. 94 uses the words 
“ person intrusted,” and though there seems good reason for 
contending that the object of that statute, and the evil which 
it was meant to remedy, confine the enactment to persons 
intrusted, somewhat in the nature of agents for sale, so as to 
give the Act the same meaning as if the word-agent had been 
used as in 5 & 6 Viet. c. 39, instead of p^’son, yet that is not 
clear. Phillips v. Huih (c), however, shows that the words 


the same to such agent * , and such contract and payment shall he hind- 

ing upon and good against the owners of such goods * * , notwithstanding 
“ such person ^ shall have notice that the person * making such 
contract * is an agent * : provided, such contract and payment he 

made in the usual and ordinary course of business,^and that such peison * * 
shall not, when such contract is entered into or payment made, have notice that 
“ such agent ^ * is not authorised to sell the said goods, or to receive the said 
“ purchase-money.” By b. 1 of G Geo. 4, c. 94, it was enacted in substance that 
where goods were intrusted to any person who ships them in his own name, and 
gets an advance from the consignee, he shall he taken to he the true owner so as 
to give the consignee a lien, provided the consignee had not notice of the agency, 
see Mildred v, Musjoonsj 8 Ap. Ca. 884 ] 

(а) A merchant’s clerk is not an agent within the meaning of the Factors Acts, 
Lanib v. Attmbot ough, in 1862, 1 B. & S. 831 \ 31 L. J. Q. B. 41, p. 435. 

(б) 40 & 41 Yict. c. 39, s. 4, fast, p. 432. 

(c) FMllips V. Mtitlij 6 M. & W. 572. 
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of that section are not to be taken in a very liberal sense, 
and if tbe Legislature did mean to enact tliat a piu’cbasor, Ti’lio 
bad not taken possession of go8ds, might defeat the vendor’s 
rights by the indoi^ement of a doeuaient of title, they have 
not used language very well adapted to express their intention. 

[It will be noticed iiat the ease is improvidcd for in the 
earlier Acts, where the vendor, ha^dng sold the goods, retained 
possession of*the documents of title, and then sold or pledged 
them to a hon& fide pmehaser or pledgee. And that sales 
or pledges by a vendee were not pronded for, as sales by an 
“ agent intrusted ” were. Both of these defects have now 
been remedied by the Factors Act of 1877, 40 & 41 Yict. 
0 . 39, by the 3rd section of which it v/as enacted in substance 
that where goods have boon sold and the vendor continues in 
possession of the documents of title thereto, any sale or pledge 
of the goods or documents made by the vendor or bj* any 
person or agent intrasted by the vendor with the goods or 
documents shall be as valid as if the vendor or person were 
an agent intrusted by the vendee with the goods or doeii- 
ments. And section 4 of the'samo Act enacts in effect, that 
where goods have been sold and the vendee obtains the 
possession of the dneuments oi tiMo thereto from the vendoi-. 
any sale or pledge of such goods or dociimonts by the vendee 
or by any other pgi’sen or agent intrusted by the vendee with 
the documents shall be as valid as if the vendee or other 
person w'Sfe an agent intrusted by the vendor with the docu¬ 
ments within the meaning of the Factors Acts. The con¬ 
struction of 5 & G Yict. c. 39 and of the previous Acts came 
under the consideration of the Comts in the following cases. 

Baines v. ^zoainsm («), in 1863, turned upon the fourtli 
section of 6 Geo. 4, c. 94; the plaintiffs, vrho were cloth 
manufacturers, were applied to by Emsley, a factor and com¬ 
mission agent, who said ho could find them purchasers, and 
mentioned Sykes and Son, a fii-m known to bo of good stand¬ 
ing. The plaintiffs sent the cloth to Emsley’s warehouse for 
the purpose of having it sent on to Sykes, but Emsley fraudu- 


(a) Baines v. Swawson, 4 B, & S. 270; 32 L. J. Q. B. 281; p. 437. 
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lontly sold the goods to the defendants, vhe bought hand, fide. 
It "was argued for the plaintiffs that Emsley was not an agent 
within the meaning of 6 Geo.'’4, c. 94, s. 4, but was merely 
an agent to receive the go-ods and pass them on to Sykes. And 
Martin, B., at the trial.was of this opinion. On the motion 
the Coui't ordered a new trial, holding that Emsley was such 
an agent and was intrusted. Blackburn, J., speaking of what 
amounts to an intrusting, said, “I do not agree with the 
“ counsel for the defendants, that the mere fact of an agent 
“ being found in possession of the goods, although they have 
“ been handed to him by the owner, knowing that he carries 
“ on such a business (i.e. one which in the ordinary course 
“ leads to sales and payments), amounts to an ‘ intrusting ’ 
‘‘him as agent; though I think that under that part of 
“ section 4 of stat. 5 & 6 Viet. o. 39, to which I have re- 
“ ferred («), the fact of a person being put in possession of 
“ goods calls upon the person who gave Sim possession to 
“ explain and show that it was not an intrusting. There 
“ are many eases to which my brother Crompton has alluded, 
“ in which goods might come inio the possession of a known 
“ agent from having been lent or pledged to him, or hired by 
“ him; but that in my opievion^ independep-tly of authority, 
“ would not be an intrusting,* * * Therefore, the question to be 
“ determined ^is, whether these goods pas3e(3^from the owners 
“ to Emsley as a branch of that agency in which, according 
“ to the ordinary course of business, he would hafg' to sell 
“ goods belonging to others, and receive payment for them. 
“ If they so came into hijg possession, they came to him in 
“ the ordinary way. "When a man employs an agent, part of 
“ whose business it is to sell goods and Beeeive payment as 
“ such agent, and puts him,in possession of goods, he places 
“ him in the position of a man at common law having autho- 
“ rity to sell or pledge the goods; he may have given private 


{a) [The part referred to is, “ Aad aa agent in possession as aforesaid of snch 
“ goods or doeiimeut', shall be taken, for the purposes of this Act, to have been 
“ intrusted therewith by the owner thereof, miless tJie contrary can be shown in 
“ evidence.” This section has now been amended by the second section of 40 & 41 
Viet. c. 39, see nest page.] , 
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“ instructioas to his agent, but unless the third person who 
“ dealt with that agent had notice of them the owner would, 
“ at common law,* be bound b5r the act of the agent. I con- 
“ stnie the Factors Acts as saying that an agent whose 
“ business is^ to sell goods and receive payment for them 
“ shall, by virtue of stat. 6 Geo. 4, c. 94, s. 4, be clothed 
“ with apparent authority to sell, and by virtue of stat. 5 & C 
“ Yict. c. 3^9, which greatly extends the former Act, shall be 
“ clothed with appm-ent authority to pledge the goods, pro- 
“ vided he sells or pledges them in the ordinary course of 
“ business: the owner shall be exactly in the position of an 
“ owner at common law who has clothed him with such 
“ authority; and his private instructions shall go for nothing 
“ unless they are brought to the knowledge of the person 
“ dealing with him (a).” 

In the case of Fumtes v. MMitis{h), in 18G8, the plaintitfs, 
merchants in Spain, sent some wine to one Ponte, their agent 
in London. Disputes having arisen, they ceased to eniidoy 
him, and instructed him to deliver the wine over to Collier, 
another agent. Ponte refused to do so, and afterwards pledged 
the dock warrants for the wine, which had been made out 
in his own name, with thc'defendants. The question w'as 
whether this pledge was a good one against the plaintitfs. 
They contended ^hat Ponte at the date of the pledge wus 
neither an agent nor intrusted mth the documents of title. 
And oflhis opinion was the Court of Common Pleas, and the 
judgment was affirmed in the Exchequer Chamber on the 
ground that a person who is to create a valid pledge of his 
principal’s goods must bo an agent wffio is intrusted at the 
time of efieefing the pledge. 

But now by the second scction,of the Factors Amendment 
Act of 1877, 40 & 41 Viet. c. 39, “Where any agent or 
“ person has been intrusted with and continues in the posses- 
“ sion of any goods, or documents of title to goods, w ithin 


{a) Vaughan v. Moffat, 38 L. J. CIi. 144, in 186*8. 

Q)) Fuentes v. Montis, L. E. 3 G. P. 268; L. E. 4 C. P. 93 ; 37 L. J. 0 P 137- 
38 L. J. C. P. 95, * * 
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the moanmg of the principal Acts as amended hy thia Act, 
“ any revocation of his intmstment or agency shall not pre- 
“ jndice or affect the title or rights of any dther person "who, 
“ "withont notice of snch*revoeation, purchases such goods, 
“ or makes advances upen the faith or security of such goods 
“ or documents.” • » 

In Heyman v. Flewker(a\ in 1863, Willes, J., said: “ The 
“ term ‘ agent ’ does not include a mere servant of caretaker, 
“ or one v^ho has possession of goods for carriage, safe 
“ custody, or otherwise, as an independent contracting party, 
hut only persons whose employment corresponds to that of 
“ some known kind of commercial agent like that class 
“ (factors) from which the Act has taken its name.” 

In Vickers v. JSe^'tz (5), in 1871, Vickers ordered 800 tons 
of iron from the Carron Co., who held them at his disposal. 
Vickers employed Camphell Bros., of Glasgow, to sell the 
iron for him, and sent them an order in the following terms:— 
To the Carron Co., please deliver to Messrs. Camphell 
Bros.” Camphell Bros, hy means of that order induced Hertz 
to make them an advance on the security of the iron, Camphell 
Bros, then absconded. The House of Lords considered that 
this case came strictly withimS & 6 Viet. c. B9, s. 1, and that 
Camphell Bros, were agents intrusted with documents of title. 

In the case of Oole v. JVorfIi-Western'Bsnk(c), in 1875, 
Sloe, of Liverpool, was both a warehouse-keeper, and a 
broker of sheeps’ wool, hut not of goats’ wool. The plaintiffs 
had deposited both sheep and goats’ wool in Slee’s warehouse, 
and the course of dealing between the parties was for Slee 
always to await instructions as to the sale of the sheeps’ wool, 
and to act only on receipt of specific instructions received 
from time to time. Sloe .never sold goats’ wool. Slee 
pledged both wools with the defendants for an advance of 


(a) llujman v. Flewltr, 13 C. B, N. S, 519 ; 32 L. J. 0. P. 132. See also tlie 
ob'servations of Willes, J., in Fuenfes v. Montis^ L. B. 3 C. P. 278 ; 37 L. J. C, P. 
141, and ante, -p. 431, n. 

(h) Vichers v. Bcrt% L B. 2 Sc. App. 113. 

(c) Cole V. North-Western Banh, 9 C. P. 470 ; 43 L. J. C. P. 194; 10 C. P. 
354 ; 44 L. J. C. P. 233. 


F ? 3 
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7,000i;. 'So warrants or other documents of title were handed 
to the defendants, either at that time or subsequently. Sice 
then absconded. • The Court decided that Slee was not a poi¬ 
son ^ intrusted ’ within the meaning of the Acts, and had no 
power to pledge, and that decision was af&rmed in the 
Exchequer Chambef. Most of the eases decided on the 
Eaetors Acts wore examined, and the objects of the Legisla¬ 
ture in passing them were reviewed at some length in the 
judgments so as to make them of groat value. Lord Chle- 
ridge, C.J., firstly referred to the case of JlonJr v. JVIiilfen- 
lury {a), in 1831, which was a case of sale, and therefore 
came under s. 4 of 6 Geo. 4, c. 94. In that ease Cramp, who 
was a flour factor as well as a wharfinger, had received flour 
in his character of wharflnger, and, without anj' authority to 
part with it, had sold it. Lord Tonterden said: Tho 
“ material question in this case is, whether Cramp was or was 
“ not an agent ihtrasted with the goods in rchpect of whi<h 
“ the action is brought, within the meaning of (5 Geo. 4, 
“ 0 . 94, s. 4. It is difficult to say precisely what is meant 
“ in this section by an ' agoat inti'usted with goods ’; but we 
“ are clearly of opinion that a wharfinger is not such a person. 
“ If a wharfinger were so cftn&idcred, it would bo impossible 
“ to say that a carter, a warehouseman, or a packer, was not.'’ 
Lord Coleridge^then continued:—“Now, supposing that 
“ 5 & G Viet. c. 39, had not been passed, and we were dealing 
“ with*6 Goo. 4, c. 94, tho facts of that case are almost 
“ identical with those of the present Sice tilled the 

“ double character of woolbroker and warehouscanau; and 
“ the wools were deposited with him to hold as varc'house- 
“ keeper, net as ^ctor to sell, until he should rcceha' speeifie 
“ instructions to do so. If the language of tho pr('NC‘iit 
“ Factors Act had boon the same as that of the f('rmcr Acts, 
“ that case would have been exactly m point. But it is said 
“ the language of 6 & 6 Viet. c. 39, is altered. No doubt, 
“ the words are altered : they are, ‘ any agent iutnistcd with 
“ ‘ the possession of goods, or of documents of title to 


(f/) Monl \ JFJiittenhuy, 2 B & Ad. 484. 
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‘ goods ’ (a), whereas in 6 Geo. 4, o. 94, s. 1, the words 
‘‘ were, ‘ any person intrusted for the purpose of consignment ’ 
“ ‘ or of sale witli any goods,* &c. Whal; then, do these 
“ words mean ? In the first place, are they to he limited at 
“ all ? And, if so, does it signify whether tl\e capacity in 
“ which the agent receives the goods 4s one which clothes 
“ him with authority to sell them ? ” 

Lord Coleridge then continued:—“In Bainei y. Swain- 
“ son (b), the Court of Queen’s Bench, basing their judgment 
“ in some degree upon Wood v. RowcUffe (e), held that the 
“ question under 5 & 6 Viet, c, 39, was very much the same 
“ as under 4 Geo. 4, c. 83, and 6 Geo. 4, c. 94, viz., what 
“ sort of agent the person intrusted was,—^whether he was 
“ intrusted for the purpose of sale, or a person whose general 
“ business it was to receive consignments of goods for sale, 
“ and received the goods in that character. "We arrive, 
“ therefore, at the conclusion that a limitation is to be put 
“ upon the words of the Act, which brings 5 & 6 Viet. c. 39, 
“ though its words are not exactly the same, substantially to 
“ the same poiut as regards the’character of the agent to be 
“ intrusted, and the capacity ia which the goods are received 
“ by him. The result is, tlJat, Ho bind his principals by a 
“ sale or pledge, the agent must have been intrusted with the 
“ goods for the purpose of sale, or he miist%be a person who 
“ is ordinarily intrusted to sell such goods, and must have 
“ made the sale or the pledge in the course of his Ordinary 
“ business, in pursuance of the authority so conferred upon 
“ him (4” 

The judgment was affirmed in the Exchequer Chamber. 

In the case of the City Bank v. Barroao (e),*Lord Black- 
bmm said: “ The decision ia Cole v. North- Western Bank (/), 
“ comes to this: that an agent who can pledge or sell must 


(a) 5 & 6 Viet. c. 39, s. 1, ante, p. 431. 

{b) Baines v. Sioainson, 4 B. & S. 282 ; 32 L. J. Q. B. 281. 

(c) JFoocl v. Bowchffe, 6 Hare, 183. 

{d) Kzngsford v. Merry, 11 Ex. 577 ; 1 H. & N. 503. 

{c) City Bank v. Banow, 5 App. Ca. 678, in 1880. 

(/) Cole V, aV-JF. Bank, L. B, 9 C. P. 470; 43 L. J. C. P. 194 ; L. E. 10 C. P* 
C54 ; 44 L. J. C. P. 233. 
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“be aa agent of tliat class, wMcli, like factors, have a 
“ business, -wbieb, irben carried to its legitimate result, would 
“ probably end in selling or €n recehung jmyment for goods. 
“ * * * If such a person is ‘intnisted’ and is intrusted in 
“ that capacity, then in tbo absence nf bad faith on the part 
“ of the pled’geo, th^ pledge is good.” 

The case of Johnson v. Credit Lyonnais Co. {a), in 1877, 
resembled *CoIe v. North- Western Bank (h) ] Hotfmau was a 
tobacco broker and importer. His ordinary course of business 
was, when tobacco arrived from abroad consigned to him, 
to have it placed in bonded warehouses in his name, and 
obtain dock warrants for it, ho then, by his traveller, sold it 
to merchants, and agi-eod with them to clear it out of bond 
when required, they, from time to time as they required 
tobacco, sending him the amount of duty and dock dues pay¬ 
able in respect of the portion to be cleared. In this instance 
he had sold tobaSco to the plaintiff; the tobacco remained in 
bond in Hoffman’s name, which it appeared was a common 
but not an invariable practice in the tobacco trade, the duck 
warrants wore left in Hofftnan’s hands and the purchaser, 
the plaintiff, took no steps to have himself entered in the dock 
company’s books .as owner. »After the sale, Hoffman fraudu¬ 
lently pledged the tobacco, and handed the dock warrants to 
the defendants, ^bo had thoir names entered in the books 
of the dock company as owners of the tobacco. Hoffman 
absconded. The principal question was whether the case came 
within the Factors Acts, and there'was a subsidiary one, whether 
the plaintiff, by leaving the goo^s and documents in Hofi- 
man’s possession, had clothed him with an appai*ent authority 
to pledge the goods, and by his negligence disentitled hmi.>elf 
to sue. On the first point CockJ)urn, C.J., said: “ Hoffman 
“was not ‘intrusted’ with those goods, or with the docu- 
“ ments of title relating to them, as agent to sell or consign. 


(a) Johnson v. Umht Lijonnaib Co., 3 C. P. D. 224 : 3 C P 1) 33 • i" L J 

a. P. 241 . , . . 

(b) Cole N.-ir. B n\ 9 C. P. 470; 10 G. P. 374 ; 43 L. J. G. P. 104 : 44 
L. J. C. P 233. 
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“ or indeed as agent in any sense, but stood only in tbe 
“ position of a paid vendor remaining in possession of tbe 
“ thing sold till it suited th^ convenience of the buyer to 
‘‘ accept delivery.” Bijt the law on this subject is now 
altered by the Act of 1877, 40 & 41 Yict. c. 39, s. 3, which 
in ejffcct says (a) that where goqds ha^^e been’ sold, and the 
vendor continues in possession of the documents of title, any 
sale or pledge by him shall be as valid as if such vendor had 
been an agent intrusted by the vendee. The remarks of 
Cockburn, C.J., on the second point will be found later 
on 

In tho first edition of Smith’s Mercantile Law, p. 334, it is 
suggested, speaking of s. 2 of the 6 G-co. 4, c. 94, that “ It 
“ seems to follow, that the negotiation of any of the instru- 
“ ments named in the Act will (subject to tho provisions 
“ thereof) defeat the vendor’s rights to stop in transitu.” As 
far as regards bills of lading, the statute, if it bore this con¬ 
struction, would be nearly inoperative, as the negotiation of 
tho bill of lading would, independently of the statute, have 
defeated the vendor’s rights; but if the statute gives the same 
efieet to tho negotiation of other documents of title, it pro¬ 
duces an important change yi t|j.e law. Even in the case of a 
bill of lading, it might change the effect'of an indorsement 
after the goods were stopped. 

[But now the fifth section of the Factors Act of 1877 (<?) 
places the indorsement of any document of title for the 
purposes of defeating the vendor’s rights on the same footing 
as the indorsement of a bill of lading. It is enacted by that 
section that “Where any'document of title to goods has been 
“ lawfully indorsed or otherwise transferred to ■any person as 


(a) Ante, p. 432. * 

(h) Post, p, 441. 

(c) 40 & 41 Viet. c. 39, s. 5. 

(cl) [A document of title is defined by s. 4 of 5 6 Viet. c. 39, to be " any bill 

“ of lading, India warrant, dock warrant, wareliouse keeper’s certifieate, warrant 
“ or order for tbe delivery of goods, or any other document used in tbe ordinary 
“ course of business as proof of tbe possession or control of goods, or authorising 
“ 01 purporting to authorise either by indorsement or delivery, the possessor of 
such document to transfer or receive goods thereby represented, shall be deemed 
“ and taken to be a document of title within the meaning of this Act.”] 
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“ a Yendee or owner of tlie goods, and such, person ti'ausfors 
‘ ‘ such, doenment by indorsement (or by delivery wbere the 
‘ document is by custom or by its express terms transferable 
“ by delivery, or makes the goods deliverable to the bearer), 
“ to a person who takes the samo boiid Jide and for valuable 
“ consideration, the Jast mentioned transfer shall have the 
‘‘ same effect for defeating any vendor’s lion or right of 
“ stoppage m transitu as the transfer of a bill of lading has 
“ for defeating the right of stoppage in transitu.” 

The case of Slmppardx. Union BunJeof London («), in 1802, 
was decided on the second section of 5 & 0 Yict. c. 39, which 
gives a pledgee the same interest in goods or documents of 
title taken in exchange as he had in those which were the 
subject of the original contract. There John Linnott got tin' 
goods in question from the plaintiff by a fraud, and depositt‘d 
them with the defendants as a substituted security for other 
goods on which advances had been made by them to Sidney 
Linnett at John Linnett’s request. The transaction was bonn 
fide as far as the defendants were concerned. It Avas heard 
on demurrer on throe grounds :—1st. That Linnett got them 
from the plaintiff by a fraud. 2nd. That they were lud 
delivered by Linnett to the defendant in the ordinaiy course 
of business. , 3rd. That the goods which wore originally 
pledged did not ^belong to John Linnett, and were ntit 
deposited by him. The Court held that John Linnett’s fraud 
did not al4er the case, that it was not necessary that the deposit 
should have been made in the ordinary course of business, or 
that the first deposited goods should have belonged to him [h). 

In Macnee v. Gorst (c), in 1867, where a factor, having 
bills of lading of hjs principal’s goods in his hands, pledged 
them with a third person, on the understanding that the 
third person would retne a biU of exchange W’hich he held, 
and which had been accepted by the factor, V.-C. Wood held 


(ti) iilieppaid V. Union Banl of London, 7 H. & N. GOl ; 31 L. J. Ex, 154. 

(h) See Bon-A y. Stemiit, in 1842, 4 M. & Gr. 295. 

(c) Mai,m V. Gunt, L. R. 4 Eq. 315 ; Joivan v. IFhtiuotth, L. R. 2 Eip t,!)2 ; 
36 L. J. Cli. 127, in 18G6 ; Kaltenhach v. LeiiU, in 1883, 24 Ch. D. 54 ; 51 L. J. 
8S1, reversed in the House of Lords. 



Ch. II.] 


E'ACTOES. 


441 


that this was a pledge for an antecedent debt, and therefore 
came within sec. 3 of 5 & 6 Viet. e. 39 («), and was not good 
against the principal. » -» 

In Portalis v. Tetley^)), in 1867, V.-C. Wood held that a 
factor who had made a valid pledge for an amount less than 
the value of the goods, might make a|further pledge for the 
balance of their value. 

In Stevem v. Biller (c), in 1883, it was argu«d unsucoess- 
fuUy that a factor who had received special instructions as to 
the price and manner of selling, had ceased to be a factor, 
and had become a mere agent {d). 

It has been argued that where a vendor has negligently 
allowed a person to remain in the possession of goods or 
documents, and this person has fraudulently sold or pledged 
them, the vendor has thereby clothed that person with an 
apparent authority to deal with the goods, and so disentitled 
himself to set up his title against a bond fide purchaser for 
value or pledgee. Lord Ellenborough, C.J., in Bichei'ing v. 
Buelc (e), in 1812, said:—“ If a person authorise another to 
“ assume the apparent right (50 disposing of property in the 
“ ordinary course of trade, it must be presumed that the 
“ apparent authority is the seal authority. I cannot sub- 
‘‘ scribe to the doctrine that a b];oker’s engagements are 
“ necessarily and in all cases limited to-hj^ actual authority, 
‘‘ the reality of which is afterwards to be tried by the fact. 
“ It is clear that ho may bind his principal withie. the limits 
“ of the authority with which he has been apparently clothed 
“ by his principal in resppet of the subject-matter; and there 
“ would be no safety in mercantile transactions if he could 
“ not.” _ ' 


(a) [Thife section states in effect that the Act shall not he construed to protect 
any lien or ideclt^e in respect of any antecedent debt owing from any agent to any 
person with or to whom such lieu or pledge shall he gh'en.] 

(/;) Fortalh v. Tdleij, L. B. 5 Eq. 140; 3*7 L, J. Ch. 139. 

(c) Stevrus v. Biller, 25 Ch. D. 31. 

{(1) For farther information on the Factors Acts, the reader is referred to a 
clear and exhaustive treatise on the subject by Mr. Hugh Fenwick Boyd, and 
Mr. Arthur Beilby Pearson. 

(e) Pickering v. Bush, 15 East, 43« 
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And in Johnson v. Oredii Lyonnais Co. («), the facts of 
wHcIl arc set ont on page 438, Cockburn, C.J., said, “Tliat 
“ Hoffman having‘tbus, by being loft in undisturbed posscs- 
“ sion of the goods and the indicia of ovnorship—there 
“ having been nothing to raise a doubt as to the latter, or 
any means open to ^ho defendants to ascortam the fact— 
been enabled to defraud one of two innocent parties, when 
“ the questioa arises as to which of them the loss should fall 
“ upon, in reason and justice the loss ought to fall on him 
“ who might have prevented, and as a matter of common 
“ prudence ought to have prevented, the possibility of tho 
fraud, is what I cannot bring myself to doubt. * * 

‘‘ Sitting here in a Court of Appeal, I feel myself at liberty 
“ to say that the authorities fail to satisfy me that at common 
“ law the leaving by a vendee goods bought, or the documents 
“ of title iu the hands of the vendor, till it suited the cuu- 
“ venience of the former to take possession of them, woxild, 
“ on a fraudulent sale or pledge by the party so possessed, 
“ divest the owner of his property, or estop him from assert- 
“ ing his right to it. If this •had been so, there would liavo 
“ been, as it seems to me, no necessity for giving effect by 
“ statute to the unauthorised sale of goods by a factor. The 
“ doctrine established m,Pickard v. Scars (1) and Freeman v. 
“ Cooke (c), and tl^ subsequent cases which have proceeded 
“ on the same principle, cany the ease no further. In all 
“ cases decided on this principle, in order that a party shall 
“ be estopped from denying his assent to an act prejudicial 
“to his rights, and which he might have resisted, birt has 
“ suffered to be done, it is essential that Imowlcdgo of the 
“ thing done shall bg brought home to him. Hero it is clear 
“ that the plaintiff had no knowledge whatever of the ad- 
“ vances obtained by Hoffman on the seciuity of the goods, 
“ or even of the existence of the dock warrants which made 
“ Hoffman appear to be the owner. It would be to cany 


(а) Johnson v. Credit Lymmais Co., 3 C. P. D. 36 ; 47 L. J. C. P. 243. 

(б) Pickard t. Seem, 6 A. & E. 469. 

(fl) Freeman v. Cooke, 2 Ex. 634 ; 18 L. J. E-x. 114. 
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“ this doctrino much, too far to apply it 'where advantage has 
“ been taken of a man’s remissness in looking after his own 
“ interests to invade or ezScroach upon his rights, in the 
“ absence of knowledge on his part of the thing done, from 
“ which his assent to it could reasonably be implied. The 
“ defence, foimded on the aUegatior> of negligence, remaias 
“ to be considered, that the plaintiff, in omitting to have the 
“ goods transferred to his own name, and tePhave the dock 
“ warrants delivered over to him, was wanting in common 
“ prudence, in othm words, was guilty of negligence. I 
“ cannot bring myself to doubt, and I am strongly confirmed 
“ in this view by the passing of the recent statute (a), as the 
legislature must have proceeded on the view that there is 
“ default in the o-wner in such a case. But whether 

“ this negligence of the plaintiff will, under the circum- 
“ stances, give to the defendants any ground of complaint 
“ which can be enforced in pomt of law, is a very different 
“ question. Negligence to afford a ground of action to one 
“ who has suffered from it must have reference to some duty 
“ which the party guilty of tKe negligence owed to him. The 
“ law is, in my opinion, coiTectly stated by Blackburn, J., in 
“ V. Briiisht Aixtralian Co^{b), where, after re- 

“ ferring to what was said by Barke, B.,-. in Freeman v. 
‘‘ Cooke (c), namely, that negligence, ’tc^ have the effect of 
“ estopping the party, must be the neglect of some duty cast 
“ upon the person guilty of it, he goes on to say:—‘ This, I 
“ ‘ apprehend, is a true and sound principle. A person who 
“ ‘ does not lock up his,goods, which are consequently stolen, 
“ ‘ may be said to be negligent as regards himself; but, in- 
“ ‘ asmuch as he neglects no duty which th6 law casts upon 
“ ‘ him, he is not in consequence estopped from denying the 
‘ title of those who may have, however innocently, pur- 
“ ‘ chased those goods from the thief, except in market overt.’ 
“ The same principle would obviously apply to the case of 


(«) PiobaLly 40 & 41 Viet, c* 39, s. 3. 

(6) V. North British A^isfralian Go,) 2 H. & C. 175 ; 32 L. J. Ex. 273. 
(c) Freeman V. CooIG) 2 Ex. 654^; 18 L. J. Ex. 314. 



441 


FACTORS. 


[Pr. lit 


“ goods fraudulently sold or pledged by a person left in pos- 
“ session of tbem. Tbe rule thus laid down is applieable 
“ here. Tbe plaintifi may bafe been negligent, and bis 
“ negligence may baye brought on tbe defendants tbe loss 
“ of tbe money jibey bare adraneed. But tbe plaintiff owed 
“ no duty to tide deW(iants—at least, no duty wbieb tbe law 
“ can recognise—either as individuals or as members of tbe 
“ general pubite. This being so, I am of opinion that tbe 
“ negligence of tbe plaintiff neither estops him from claiming 
“ tbe goods in question from tbe defendants, nor gives the 
“ latter a counterclaim for the money which they have acl- 
“ vanced to Hoffman on tbe security of the goods ” (f/).] 


(a) See also ti.e remarks of Coleridge, C.J., in Cole v. Korth-WatLr/i J!anl-,d 
C. P. 488 ; 43 L. J. C. P. 198. 



^OHAPTEE III. 

02f THE EXTENT OF THE TENDOe’s BIGHTS WHILST IN POSSES¬ 
SION, AND OP THE EIGHT TO EBSCIND THE’OONTEAOT. 

The next subject of discussion, viz., tbe extent of tie 
unpaid vendor’s rights whilst he is in possession of the goods, 
is one on which the law is more unsettled than any person 
not practically acq[uainted with the subject could anticipate. 
The vendor has a right in the goods whilst he retains posses¬ 
sion, and the right comes into operation when the purchaser 
is solvent, but in default. It also exists when the purchaser 
is insolvent whether the purchaser be in default or not, and 
it exists when the vendor has resumed possession by a stop¬ 
page in transitu. The position of the unpaid vendor in the 
three cases is not precisely the same, and though it is pro¬ 
bable that his rights in each are of a similar natm-e, it is not 
to be assumed that they «ire same, so that it must not be 
taken for granted that a decision as to the vendor’s rights in 
one of the three cases is an authority ^quaUy applicable to 
the vendor’s rights iu the other two. 

The decided cases seem to establish, that in all three posi¬ 
tions the right exceeds a mere Ken, [which would only entitle 
the vendor to retain the goods until he had been paid for 
them, and would not enable him to confer any title on a third 
person, either by way of sale or pledge (a),3 that is to say, 
[the vendor’s right] interferes not only with the purchaser’s 
right of possession, but also with his right of property; but 
that the vendor’s right does not in any one of the cases 
amount to a right to resume a complete right of property, so 
as to devest totally the purchaser’s right of property; or in 


(a) Thames Iron JForJcs Go, v. Patent Derrick Go., 1 John. & H. 93 ; 29 L. J. Ch. 
*714 ; S.ott V. Newington, 1 Moo. & Boh. 252. 
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otlier "words, that the yendor caniiot treat the contract of sale 
as rescinded, so as to resume his property as if the sale had 
never been made. * * 

The precise extent of the vendor’s right bct"wecn those 
limits is very much a matter of conjcctiu’e. It would seem 
that, viewing it as a pr^tical < 3 ^ucstion, the most convenient 
doctrine would be to consider the vendor as entitled in all 
cases to hold The goods as a seemity for the price, with a 
power of resale to be exercised, in case the delay of payment 
was unreasonably long, in such a manner as might be fair 
and reasonable under aU the circumstances. If the resale 
was conducted by the vendor in a fair and reasonable manner, 
the •original purchaser who was in default would have no 
right to complain; if the resale produced a sum greater than 
the unpaid portion of the price, the pru’chasor would bo 
entitled to the surplus; it there was a deficiency, he "^vould 
still remain indebtect to the vendor for that amount. If the 
purchaser, pre'dously to the resale, tendered all that "kus due, 
he would be entitled to consider the resale as altogether 
tortious, and to maintain trovdr against the vendor {a ); but 
if he did not make that tender, his remedy for an abuse (tf 
the power of sale would be by an action for that abuse, and 
not by an action of trover. 

The establishment- (Jf this principle would do very little 
violence to the decided eases, but it is not to be found laid 
down in anf of them. Probably the question will come 
ultimately to be decided by what special juries may declan- to 
bo the mercantile custom, for such egses arc too common not 
to have led to a custom of some sort. At present the 
decisions do nofseem-to authorise a more definite statement 
of the law, than that a default on the part of the purchaser 
does not authorise the vendor to consider the contract re¬ 
scinded ; and that a resale by the vendor whilst the purchaser 
is in default does not entitle the purchaser to recover more 
than the damage he may sustain by such a resale. 


(a) TFaltei v. 5 B. & Aid. 439. 
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The unpaid vendo'ds rights cannot le attributed to the effect of 
the agrmnmt of the parties in the cohtract of sale. 

It is true, tliat as tlje purchaser’s rights in the goods sold 
are acquired entirely under the j 3 f)ntra^t of safe, he can claim 
no right greater than he has bargained for, so that his rights 
are subject to such limitations as may have been imposed by 
the contract. But the unpaid vendor has rights of a peculiar 
nature, -which are conferred by the law, though they are not 
such, as on the ordinary rules of construction, would be 
impliedly reserved by the eontract, and though one of them 
at least (stoppage in transitu) is of a nature that could 
scarcely bo created by -the agreement of the parties. 

The establishment of this position is a step of some im¬ 
portance in ascertaining the principles on which the nature 
and extent of the rights depend, and it mSy bo as well in the 
first place to consider at more length what the extent of the 
vendor’s rights would be if they were neither more nor less 
then those intended to bo reserved to the vendor by the 
agreement of the parties to the contract of sale and to 
consider later on what are Jthoge rights of the vendor which 
are not reserved to him by the eontract. 

In considering this, we must of cojirse apply to the 
contract of sale the ordinary legal rules of construction 
applicable to contracts in which each of the-contracting 
parties undertakes to do something, sometimes called synal¬ 
lagmatic contracts. 

In construing contracts of this nature, it is always a 
question of importance to ascertain to what extent the under¬ 
taking of the one party is dependent on the due performance 
of the contract of the other. The parties may intend, that 
the one side shall literally and completely fulfil some part of 
the contract, before the other side shall be bound to do any 
fhirig ; and if they do so agree, it is right that they should 
be bound by their agreement. The consequence may be, 
that the party who has failed in the literal performance of 
his part of the contract may have incurred much expense. 
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and conferred muoli benefit on tbe other side by a partial 
performance, without receiving any recompense; but if such 
was the iutention of the parties when entering into the agree¬ 
ment, it is to be supposed that they took it into considera¬ 
tion in calculating the amount of the recompense thus made 
contingent. But the jparties, may not intend this, but that 
eacb party shall perform his part of the contract inde¬ 
pendently, so'that a breach of contract by the one pardy, shall 
not absolve the other from the obligation he has come under 
on his part. 

Now, in a contract of bargain and sale, the vendor agrees 
to transfer the property and the possession of the goods to 
the-pm’chaser, who agrees to accept and pay for them, and 
what at present wo propose to ask is, how far on the ordinary 
principles of consti'uction, the parties must be considered to 
intend to make the passing of the rights of property and 
possession dependent upon the punctual payment of the 
price. 

In general, the expressed intention of the parties to a 
contract decides whether the obligation on one party to 
perform some part of his contract, is dependent on the duo 
performance of some part of th,(5 coptraet of the other side, or 
whether the parties are bound independently, each having a 
remedy by action px any breach of contract on the other 
side, but not being absolved from his own engagement by 
such a breach. But though the intention of the parties is the 
thing to be ascertained, yet, where the whole agreement is 
such as to show that the non-perfoimanee of a part of the 
contract, may still leave the other side a benefit from th(' 
performance of the jest of the contract, the parties mu'-t 
express their intention verj'- clearly^ if they mean th(' defruilt 
of the party in the performance of that part, to operate us a 
forfeiture of all recompense for the benefit that may be 
conferred by the performance of the rest of the cuutra(t. 
The penalty may be so disproportioned to the default, that 
though the parties may legally enter into such an agreement, 
it is too unreasonable not to require very clear proof. The 
whole law on the subject may be found contained in the 
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notes to Ponlaffe v. Cole {tt), and Cutter v. Powell (b), and to 
those the reader is rcfen-ed. 

[Tindai, (J., said that tlfe q[uestion 'vrliether eoyonants are 
to he held as dependent or independent of each other, is to 
he determined hy the intention and moaning, of the parties as 
it appears hy the instrumeift andfhy the application of 
common sense to each particular ease; to which intention, 
when once discorered, all technical forms of expression must 
give way.] 

The rule, that mutual agreements shall not he taken to he 
dependent [except where the terms of the contract show 
an intention that they are to he, and] except where the 
nonfullilment of the one goes to the whole consideration for 
tin* other, is matm’ial in considering how far the parties to a 
contract of sale can ho considered as intending to reserve to 
the vendor a right to resume the property in the things sold 
on default of payment. 

In an agreement amounting to a hai’gain and sale, a 
failure in the punctual payment of the price, never ean 
literally go to the whole consideration for the sale. The 
property is transf<‘rrod from the moment of the hargain, and 
with the property the risk.* The purchaser therefore, during 
th(' interval hetween the completion‘of the hargain, and the 
tinu' when he hecomes in default, is liahk**to the risk of loss 
of th(‘ goods. In some case^, the value of this liahility may 
h(' veiT larc’c, in others very small, hut in every ca.se it 
mu^t he oi '•ouu' value. In mo^t eases of stoppage in tran¬ 
situ, the goiMh art' stopped at the end of a st'a voyage, during 
vhicli they havt' hi'tu at the ri-k of the iusolvimt, and in 
thovi' (MM'S till* ridv has e^i(h‘utly hern coii'-iderablc; and 
lii/tfi/ y.JIiiHlt[r is u eaMi which .shows that cvem on land, 
the tran''r‘er of the property a few minutes earlier or later may 
he of groat pecuniary valiu'. If the partic.s hy the terms of 
their agi’eement, ''hew an intention to make the punctual 


(n) Putduc^ V. ^ 1 Will. Saiintl, 54^. 

ih) CcUi r PoinU^ ’2 Sm. L. ( \u 1. 

%) liipfq Y. Mintfi, 11 Ea-'t, 210, aiite, p. ITT. 
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payment of the piioe of the essence of the contract they may 
do so, hnt it seems that in such oases the agrooment does not 
amount to a bargain and sale («),*an(l that eonsoipiently, th(‘ 
property and risk remain ■with the yentlor. 

It is perfectly* obyions, that in addition to this liability to 
the risk of loss which nfust efist in every case of a bargain 
and sale, the Jbnyer may, in particular cases, have imder- 
taken many things besides the payment of the price, and, 
consequently, that the buyer, though in default as to pay¬ 
ment, may have conferred benefit on the vendor under the 
contract. 

It certainly would bo a very rude sort of jm-ispinidence, 
which made a delay in payment of the price, amoxxnt in all 
eases to a complete devestment of the pxxrchaser’s right of 
property in the goods, so as to destroy his right in futxxrc, 
under any circxnqstances, to obtain a benefit under the 
contract of sale. The vendor sustains some damage froxix the 
default in making payment, and ho is entitled to compensa¬ 
tion fi’om the pm-chaser for that damage. But if the 
default operates as a forfeitxu'e of the pxxrchaser’s right 
of property, there is no necessary proportion betwetax the 
damage and the ccfXixpenstition.* The vendor would benefit liy 
being entitled to resume the property xvith which he had 
parted, but there sfi-e conceivable cases in which this bcxietit 
ixxight bo out of all proportion greater tlxaix the damage' he 
could have sustained by the piu-chascr’s default. And the 
loss sustained by the pxu'chaser, by rendering his partial 
performance ixseloss to hii.a, might Jbe an outrageously sc'M'Vc' 
penalty for hi^ dcfa'ult. 

It seems, thercfofe, not too nxuch to assert, that a default 
in maldng punctual payment cannot be considered as going 
to the root of a whole coixtraet of bargain and sale [or, in 
other Avoids, docs not amount to the whole consideration for 
the vendor’s undertaking], and, consecxuently, that on tlic' 
ordinary rule of construction, [the mutual agrec'iuents arc' 


(ff) Avti’, ]j. 201. 
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not to be taken to bo dependent and therefore] the parties 
cannot bo considered as agreeing to girq the vendor a right 
to resume any property in the goods bargained and sold. 
Any right wlxich he hits to interfere vdth the property vested 
in the bargainee, mu^ be founded on something else than the 
intention of the parties to the agreement. 

Tire vendor’s right to interfere vith the pm’chaser’s right 
of possession is somewhat different. 

The rules laid down by 'Williams, Serjt., in his note to 
Pordaye v. will be foimd, on examination to be 

founded in strong sense. “ 1st. If a day bo appointed for 

payment of money, or part of it, or for doing any othei;^et, 
and the day is to happen, or may happen, before the thing 

which is the consideration of the money, or other act, is to 

be performed, an action may be brought for the money, or 
for not doing such other act before performance. * * * 
But—2. When a day is appointed for the payment of money, 
&c., and the day is to happen after the thmg which is the 
consideration of the money, &c,, is to be performed, no action 
can be maintained for the money, &c., before performance. 
* * * d. Where two acts are to bo done at the same 
time. * * * Neither party can maintain *an action without 
shewing performance of, or an offer j:o perform his part, 
though it is not certain which of them is obliged to perform 
the first act, and this particularly applies to iill cases of 
sale.’’ 

By applying these rules to the construction of a contract of 
sale, it appears at once,'that where by the terms of the 
contract there is nothing said about the time .of delivery of 
possession, or payment of the price, {he intention of the 
parlies must be taken to be, that those are to be concurrent 
acts, and, eonsecpiently, that the intention of the parties is 
not to give the purchaser the right of possession until he has 
paid, or tendered the price. And this is still more clearly 
the case, where it is stipulated that the price shall be paid in 
advance. In each of those eases, therefore, it must be taken, 


(a) Fordtige v. (7o7e, 1 Will. Saund, 551. 
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that the parties intend to give the rendor a right to retain 
possession till the piico is paid, or in other irords, a right ot' 
lien for the price. 

But "when express credit is given ih the contract of sale, 
the ease is different. There, hy the terfus of the agreement, 
the right of possessioif is to’ precede the 2 >ayinent of tlu' 
price, and, thej'cforo, on the ordinary ininciides of (‘onstrue- 
tion, the intention of tlxe jparties must he taken to he, lo give 
the purchaser an ahsolute and independent right to the 
possession. In such a ease, therefore, the parties do not 
intend to give the vendor any right of lien; and the in¬ 
solvency of the piu’chaser •would not, on ordinary rules, makx' 
any difference, for in general, the insolvency of a contractor 
does not release the other party from the contract (fi). 

The vendor’s rights, therefore, if they depended on the 
agreement of the parties merely, would he very limited, lie 
would in no case have more than a lion in the strictest sense 
of the word, a mere right of retainer; and ho woxild not 
have oven a lion, when express credit had been given, thoxigh 
the purchaser might be iusolvent, or oven a bankrupt, and ho 
would have no right whaiever to stop the goods in transitu. 
There is some difficulty in saj'ia^ what the vendor’s rights 
are, but there is nono^^ in'saying, that they arc more extiaisive 
than these. It Xolfows, therefore, fhat a\’C must seek for tlu'ir 
foundationJn something else than the contract of the parties. 

[We may now jproceed to consider what the Aendur's 
rights arc in addition to such as are intended to be reserved 
to him by the contract of sale.] « 

There sconi,to be no traces of thc.se rig]it.s iii the earlii r law 
book.'. The only efis'' that lias been found lieariug on die 
subject, is that iu the 11 Ed. i, 4, 2, already tiandalc,; ( 

In that ease, decided in the year U’, 8, ia.'o out (4 tliiA e 
Judgc.s seem to have thought, that the property in goods 
concerning which there Avas a contract of sale, could nut he 
intended to be transferred before iJaymont, because if it did 


[a) t, limit V. Cwnithni., S if. AV. .OS] ; 11_L. 1 r>. 

'h) Anh^ p. 561. 
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pass, tlie vendor eonld have no right inconsistent Tritli the 
pnrehasor's right (.>f property, [and vonld bo unfairly placed 
in the position illustrated Cholc, J.,ln clear and poinfed 
language. Do yon* think it is iny (the vendor’s) iutcut 
that you shall have the horse ivithout paying the money ? 
‘‘ 1 say no, and 1 may sell him to an|»ther in the moan time, 
“ and you .shall have no remedy against mo, for other'irise, 1 
‘‘ shall be compelled to keep my horse for efer against my 
“ ■will, and you shall take him ^rhen you please, ■which is 
“ contrary to reason.” Ho did not perceive any intermediate 
state of things betireen an indefeasible vesting of the right 
of property hi the purchaser, ■wi.th the consequence, ■which, 
as lie truly say.s, is contrary to roa^on, and an absClute 
r('mainiug of the property in the vendor till payment. And 
Driau, C.J., ivlio held that the property was in the purchaser, 
but that the vendor had a right to retain the goods till pay¬ 
ment, does not .seem to have thought that the vendor had 
mori' than a mere lien. He lilcciLS the case to that of a 
bailee', and lakes no notice of Cihoke’s ■\'ery forcible remark, 
that if the vendor was bound* to Itoep the goods for ever, it 
■was unreasouabh'. This case is repeatedly cited in the 
dilferent digests, but thw* seems to die no indejiondent 
authority till the ea^o of Ltmuf()rts^\ Tiler {a), in 1705. It 
seems impossible to suppose tliat therd sJiould have been no 
litigati<m on .such a subject, and the mo.st probable conjec¬ 
ture is, that among.st the countiT jicople, sales'vrere all for 
iH'ady moni'y, and in mercantile cases, the disputes ■were 
decidt'd in the staple, ,or at loa.st according to the Law 
!M(.‘rchant. If this be so, the vendor’s rights whilst in 
possession, like his analogous right of-stoppage in transitu, 
<iwe their origin nrither tq common law nor to equity, but to 
th(' eu.stom of merchants. 

The case of Ldimfort v. Tiler (ei), is reported in tw<.> 
different reporters, both agreeing as to what Lord Holt said, 
but in other re.spects exactly contradicting taeh other. In 
Salkeld, it is said that the plaintiff had sold the defendant 


(-0 Lauyfoit V. Tikf, 1 ir3 ; 6 Mo.l. 162. 
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some tea, that she took away part, and paid part of the priei' 
of the residne. In modem reports it is said, that the plaintil'f 
was the purchaser* of the teaf not the Tondor. Keither 
report says what was the decision, hut both state in nearly 
the same word^ that Holt, C.J., ruled, “ that after earnest 
“ given, the A^endor cai^ot sek the goods to another witluait 
“ a default in the vendee, and therefore, if the A’ondee duc'S 
not come anti pay and take the goods, the vendor ought to 
“ go and request him; and then if ho docs not come and pay 
“ and take away the goods in convenient time, the agreement 
“ is dissolved, and he is at liberty to sell them to any other 
“ person.” There is nothing in the context to shew iu what 
senes-Holt used the word “dissolved.” It is not a Avord 
having like “ rescinded ” a technical and ascertained seus(', 
hut perhaps it was used as cquiA^alent to that word. At all 
events, it is clear that Lord Holt thought the property was 
by the bargain in tfie purchaser, and yet that the v'cndor was 
not bound to keep the property for ever. 

The present state of the laAV however, must be looked for 
in the more recent decisions, ahd as has been already i-aid(£('), 
they seem to establish that the unpaid vendor’s right exceeds 
a mere lieu, and dfes not ameuoi: to a right to resume the 
absolute propesty. 

r 

The vendor'^ ricjhh in cdl cases exceed a lien. In cases of 
insolvency they conic into o])eralion.f uUhouijh there ha^ 
been express credit. Perhaps even when the pvrehiisir A 
not insolvent the vendors righU revive^ if he is .suj/'i i ed b> 
retain possession iill after the credit has expired. 

The authorities for these propositions may most couvcmieiilly 
bo taken here. 

The Iavo first Avero the very j)oints decided m tAvo i'ollnA\- 
ing celebrated cases, Blo.vam v. Banders {b)^ and Blo-uini \. 
Morley (c), ia 1825. 


{(() Antd, p. 445. 

(it) Pdo^am V, Hmdevbj 4 B. d C'. 941. 
(o) JJloiam V. Morley^ 4 B- & 951. 
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Jii Bloxum T. tiinuh'rs,^ Saxby bad purcliascd of Sanders 
and Co. a ipiantity of hops. There seems to have been no 
credit given; no part of the price waS paid, and the hops 
mn’c not deliverecl. • Sander's and Co. gave Saxby notice 
that if he did iiot pay for the hops they Avould rescE them, 
holding him liable for the dift'ercnecjin price. Then Saxby, 
befor(' any resale, became bankrupt, and Sanders and Co. did 
re.s('ll the goods. Saxby's assignees brought* trover against 
them for so doing. In Bloxurn v. Jlorlei/, Saxby had pur¬ 
chased hops from Morley on credit, but the credit expired 
before ho became a banki'upt, and before the resale. Ho had 
l)aid hlorley a considerable part of tiro price, 700/., and 
hlorley did not rctiu'n or offer to rctui'n any part of thk^ura 
to Saxby or his assignees before the resale and Saxby’s 
as.signees brought trover against hi m ; in other respects the 
case was identical with Bloxum v. h'miders («). The Court 
of King’s Bench decided both cases* in favour of tho 
defendants. The judgments seem carefully framed, so as to 
avoid expressing an opinion as to the positive rightfulnoss of 
the resale; but tlu'y decided, that Ihoxxgh tho property had by 
tlu! sale ve^ted in tho pureha,scr, and in ilorley’s ease tho 
right of possession too [during the crodij:], yet, said Baylcy, 
J., in Bloxuni V. Handers (a), “ the j.’ight of possession is not 
“ absolute, it is liable to be defeated if ho becomes insolvent 
“ before he obtains posse&sion. "Whether default in payment 
when the credit expires will destroy his right t/f possession 
(if he has not before that time obtained actual possession), 
“ and pxit him in the syme position as if there had been no 
bargain for credit, it is not now necessary to inq[uire, 
“ because this is a case of insolvency-and in case of insol- 
^ vcncy the point st'ems,to be perfectly clear."’ In Bloxam 
V. Mui'ku (b) ho says, This was not an action for damages 
for selling without rotxu'ning tho 700/., or for selling when, 
according to his contracts with Saxby, ho had no right to 
sell, but it xx’as an action of trover, assuming that the 


[ft) Ulij. tun tniiUuktSy 4 i>, C. y 4 K 
(h) BhiMua V. 4 B. C. 95:^. 



456 


EEMEDIES. 


[Pr. III. 


“ property -u’as in tlic aijsignecs of Saxby, and that tlic sale 
“ by the defendant vested also the right of possoshion in 
“ them. * * * It Seems to nsj however, upon the same 
“ principles which prevented the plaintiffs from maintaining 
“ the action agamst Sanders, they cannot maintain the prchcnt 
“ action.” ( 

These cases are, therefore, direct authorities for the two 
propositions, that in cases of insolvency before the actual 
delivery, the vendor’s right revives after the credit has 
expired, and that in cases of insolvency at least it exceeds 
a lion. 

The case of Dixon v. Yatei («), in 18S3, is also a direct 
autfesi'ity that in eases of insolvency the vendor’s right 
revives even after a subsale made whilst the credit existed, 
and the purchaser was solvent In that case there was no 
occasion to inquhe what the extent of the vendor’s right 
was, nor whether it exceeded a lien or not. 

In Wilmslmrst v. DowJccy^b), in 1839, the point arose 
before the Common Picas on the record. The bargain was, 
that possession was to be delifered on receipt of a banker’s 
draft. The purchaser, who was not insolvent, did not 
punctually deliver ,tho banker^s draft, and the vendor in¬ 
stantly resold *the goods. The pui'chasors brought trover, 
and by a new assignment confined tlieir complaint to the 
resale. The Court of Common Pleas decided on demurrer, 
that whethS- this resale was justifiable or not, the plaintifis 
were not entitled to the possession of the goods, as they had 
not given the bankci-’s draft (t), aii.d therctoro, said Tindal, 
C. J., “ the plaintitts, accordmg to the decision of the King’s 
“ Bench in Bfoiam v. Banders (</), with the facts of whieli 
“ ease those of the present very nparly agree, cannot main- 
“ tain trover, hoAVCAer they might have been able to have 


{d) Dnoii ■) B & Atl. 3i»j, aattj p 342. 

(/j) Wilhi'-lmr'st V. Lou lot, *> X. C. 541. 

{() [But on appeal to the E\cheqiiei C^liamLci lepuiUd ui 7 (J tin 
(^»ult lield that the ddi\(.i\ oi the hanl\ei\ dialt ^\as not a ( oiidition ]ti tetitoit. 
‘•ee p 133] 

(d) lUo (itu \. Hciiidns, 4 J). oL (h 941. 
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“ lu’<night 11 NiH'cial action upon the ca^io against thorn for 
“ any dainago hnstainod in consequence of the resale, -without 
“ -waiting a ri'iistaiahle time* for the remitting of the banker’s 
“ drafts; and this m^ets the justice of the case, for in such 
“ an action they would recover only the damages actually 
‘‘ sustained in conseipumee of the#resale, -e^'hich might bo 
“ -^'eiy small, and not as in an action of trover, the full 
‘‘ value of the goods for ’svhich they have not*paid according 
“ to the terms of the conti’act.” This was a decision that 
the vendor’s right exceeds a more lien -^vhilst the purchaser 
is in default; though solvent. 

And the same Court aftor-n-ards, in 2Hhf(dc v. Kehlle («), in 
3841, decided the same point. The vendor resold tho'^ods, 
and the purchaser brought trover against him for so doing. 
The facts appeared to be, that the purchaser had, before the 
resale, paid a considerable portion of the price, but that he 
was in default in paying the remaiadcr. The purchaser was 
solvent, and the jury foimd expressly, that the resale was 
unreasonable, [and gave a verdict for the plaintiff. But the 
defendant subsequently movccl to nonsuit the plaintiff' on the 
gromid that his, the vendor’s, right of possession had not 
been lost, and therefore * the plaintiff -was not entitled to 
maintain trover against him, and was successful]. In this 
case the purchaser, at the time of the* resale, was still in 
defaidt, iind had made no tender of the unpaid part of the 
price before the resale. ^ 

In Mt'/iinthtle Smith (Jj), in the same term, the Queen’s 
Bench d('cid('d, that whoj.‘e the plaintiff being in default, hud 
made a toudiw belurc the resale, trover would lie. The cases 
are pinfectly cun.sistent; Jlihjutc v. &blle((i), decided that 
th(' vendor's right exceeded a right of lion, and inter- 
ft’ird with the purchaser’s right of property; Jlnrlindnle v. 
Smith (b\ that it did not absolutely mqienedc his right of 
property. 


(a) Milijutt Kthblef 3 M. & G lOOf/mt, p. 4Grj. 
(6; Maitindule v. 1 Q B. 3bi), p. 409, 
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It is not too much to assume, that the vendor’s rights 
to retain arise under the same circumstances as his rights to 
stop in transitu ■would arise, if the goods were put in motion. 
It would he rather an anomaly if the A'endor, in order to 
raise his rights, )vas obliged to put the goods in motion, and 
then stop them agdin; ^d it seems always taken for granted, 
that these analogous rights arc coextensive, and that the 
vendor may justify a retention of the goods, under the same 
circumstances as would justify a stoppage of them. 

[In Valpy v. OalceUy («), the vendees accepted three hills 
against goods according to contract, they met the first hill at 
maturity, and became bankrupt after the time for the delivery 
of tiltr goods had expired, hut before the other two hills had 
reached maturity. The whole of the goods had not been 
delivered, and the vendees’ assignees brought this action 
against the vendor for not delivering the residue, and 
recovered nominal cTamagcs. Lord Campbell, C.J., saying of 
the two outstanding bills, “"While current they were payment, 
“ when dishonoured they wore waste paper and there 

“ being no difference shown between the market price at the 
“ time of default and the contract price, the vendees could 
“ have recovered oijily nominal-damages. No more therefore 
“ can the assignees.”] , 

It has been twic&-rtded at Nisi Prius, once by Bayloy, J., 
in New v. Swain (5), in 1828, and again by Littlcdalc, J., in 
Bunney v. Toint'e (c), in 1832, that where the owner of goods 
sells on credit, and the pmehaser suffers him to retain pos¬ 
session till the credit has expired, the seller then acciruies a 
right to retain them till the payment is made, although tlu* 
purchaser, who' is in default, docs not idthnately prove insol¬ 
vent. This point has never been decided by the Conn 
hunc, and must be considered as doubtful. The expressitiU'' 


(a) Valpy v. OaUley, 16 Q. B. 941 ; 20 L. J. Q. B. 381 , (Jnihth- 1 

E. E. 080 ; 28 L. J. Q. B. 204. 

(h) New V. Swam, 1 Dans. & Loyd, 193. 

(c) Bunney v. Point, 4 B. A. 568. 
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iweci in tlio judgment of tlie Eng’s Bciidi in Bb.cim v. San- 
^ ccTtaiiily iiftbrd it some coxmlenancc {h). 

A.s.suiniug. therefore, "wlftit seems pretty voll ostublislicd, 
that the vendor’s ]igkts exceed a lien, and ax-e greater than 
can b<‘ attribxitcd to- the assent of the purchaser, xxnder the 
contract of sale, the (]uostion»arisesjhow much greater than 
a lien are they V And this is a question that, in the present 
state of the laxv, no one xrill ventiu’c to ansv'ef positively, but 
as lias already been said, the bettor opinion seems to be, that 
in no ease do they amount to a complete resumption of the 
right of itt-operty, or in other words to a right to rescind the 
contract of sale, but perhaps come nearer to the rights of a 
pan iK'e with a power of sale, than to any other commUiT law 
lights. At all events it seems, that a resale by the vendor, 
nhil.'it the purchaser continues in default, is not so wrongful 
as to authorize the purchaser to consider the contract res¬ 
cinded, so as to entitle him to recover back any deposit of the 
piic(‘, or to resist paying any balance of it still due; noi* yet 
so tortious as to destroy the vendor’s right to retain, and' so 
entitle the purchaser to sue in trover. [Since the above pas¬ 
sage was written it has been repeatedly stated by judges that 
the vendor cannot rcseind*thc' contract e-xeept whore it may 
be presumed from the conduct of the other pafty that ho also 
intended to rescind the contract.] ' * 

Before entering (c) upon this subject, on which it will bo 
piopcr to endeavour to collect all the authoritiesJ*it may be as 
veil to clear the subjt'ct from one or two cases in which the 
pui chaser s right <tf jirypcrty may bo completely devested, 
buM)y the operati<m of perfectly diftcrent rules of law. 

lii’st ot all it is to be observed, thatra vendf>r wiio has re¬ 
tained the possession of goods, and becomes a bankrupt, may 
come vithin the provisions of the bankrupt laws (c/), as a 
reputed owner of the goods, having at the time of his bank- 


(») llh ,tun \ 4 ]!. C. !)41, nut , p. 45o 

O') i'iic al-f, ju.lgiiitnt ui i’aike, J., 111 J), o,t \. lot 5 li. vv, Ad , u. .-hI 

( 1 ) iW, p. 462. 

(d) iSee the 44th eeotion of the Bankiiiiitcy Act of lb83. 
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ruptey the possession of the goods by consent of the ti'iu' 
owner, that is of the purchaser. Knowles v. Ilors/iill (</). In 
cases of this natni'e, it is quite imtnatcrial whether the vendor 
had more or less legal interest in the g»ods; the question is, 
whether the purghasor suffered him to be reimtcd owner or 
not. It does not, therefore, belong to the present subject to 
treat on this class of eases. 

Secondly, a 'sale transferring the property in goods, and 
not accompanied by a delivery of possession, may be void as 
against the vendor’s creditors, because fi’audulcnt, either at 
common law, or by the statute 13 Eliz. c. 5. It is not, how¬ 
ever, a matter of law that a sale unaccompanied by d('liv(‘ry 
of possession, is void as against crcditoi's, but only that tlu' 
want of an open change of possession, as evideuoi', tends to 
shew that the sale was made with a fraudulent intention. 

The law, and cases upon this subject, are collect('d in a 
note to Tioyn^s case, in SmilKs Lcadbvj Cases, to whicdi the 
reader is referred. 

In Martindale v. Booth (J), in 1832, the King's Jjt'ueh 
decided that a bill of sale by way of mortgage, was gtiod as 
against an execution creditor, although no possession was de¬ 
livered, and Parke,•!., said, that “the want of delivery wa.-' 
“ only endencS that the transfer was colourable.” 

In Eastwood v. Bi-own (c), in 1825, where there was a sale 
of goods of which the vendor remained ni possession, Abbotl, 
C.J., held ’tEat it was not in itself a void sale as against an 
execution creditor, but left it to the jury to say on the 
whole case, whether it was an aiTajigemout for th(' pnrjMi.xe 
of delaying, or defeating creditors, and the jury found in 
favour of the sale, afld the siunming up was not afterwards 
questioned. . 

These cases ai’C authorities that the property is in the pur¬ 
chaser, against thh'd persons as .well as against the A'eiidnr, 


(a) Kimchb \. Hotall, o 13. & A. i;34. 
{h) Martindale v. Jjooth, 3 13. & Ad, 40S. 
(c) Eubtwood V. Brown, H. & M. 312. 



<'H. Ill] 


nEMKDlES. 


•ICl 


Bn{ thougli tlio ATiuIor has not the property in the goods, he 
liiay nevertlu'loss, have i)t)wer to sell them, so as to confer a 
good tith' oil a suhsiHiuent i5iu*chaser. there is a dictum of 
Abbott, C.J., in Kmtvkx x. to the effect that a 

vendor 'suffered to retain possi'ssiun of tho gisods, is clothed by 
th(' purekiser -with an apparent autiiority to deal 'ndth them 
as his own, and that consequently, a side by him vould bind 
the first purchaser. This may be somewhat doubtful, and is 
not in agreement with IWtrs v. this principle 

can only aiq)ly Avhere the second purchaser bought bond fide 
and Avithout notice of the iArior side; AA’lien it does appl'y- it 
must be immatc'rial Avhether the fii’st purchaser has paid the full 
pric('<)r not, for the apparent authority given to a paid ^dor, 
AA'ho is suffered to retain possc'ssion of the goods, is quite as ex¬ 
tensive as that giw'u to an unpaid vendor in simihu- circum¬ 
stances. !Suoh a (pu'stiou can hardly ari^e AA'ithout a criminal 
fraud on the jiart of tho Avmdor, and considerablo negligence 
on the part of the purchaser.] 

^ [The purchaser’s rights maj also be devested by the opera¬ 
tion of the Factors Acts (r), and by a sale in market overt. 
The laAV on this subjc'ct Avill be found in Tudor’s leading cases 
in Mercantile and Maritiifle Euav, dud od*. 713 (^/).] 


{a) Kiioirl'i v. Hor.sfdU, o B, & A. 140. 

{h) V. X. C. 130 ; 2 Jui*. It>07 ; 0 Scofff 877. 

(i*) Aiife, p, 42(). 

[Tin* o! ii inircliasoi lor value, uu execution treilitor, aiul a tru^ee 

ill luukruptey, aie not the nuuc.^ A ijurelucei- for value, if he hail no notice of 
any eiiuitie- uilectin-. the property, take^ his ^ eu.lor’s interest in the iiropi rtv un- 
iilie.t-(l hy tho-e eiputii An execution credit m can oiijy sei/.e his ilehfnr’s 
intiiC't(0 ; and, tlnieiiire, if iheie i- aiiv ipuity^dkctini, the piopcti, he < m 
only Mi/e it Mihjea to th.it eipiity nhetha he had notice of it i r not.' Unt the 
exuulion irwlitor inav eei/e piopeiti ivhiLli the deliti.r lias pa>ted rvith l.v an 
a.''-i;..uinent, v,IiiL.i, altiiouah .ood hetueeii the delitor .lud the a^^i^nee, was liiade 
under ^uih circuin-tance^ tnat the law declines to leco^ni/e it as a"ain.st the 
creditoi. Such a contract may he regiided a> void either according 1^1110 eoin- 


(.) Liiimn V. 7’no,/f,od, in 1844,13 AI. & AA’. 27; 13 L. J. Ex. 273 • 

V. Yniina, in l''2r), 9 B. & 0.90 ; X!,;,lh v. /tes/i/rd, 2 t'r. .Alee J Bo. ^vt • 

V. iraUdui-,. 4 E\. 3;)il : is L. .f. Ex. 437, ’ • '■ ■ ■ 
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But to return to the question [how much the yendor’s 
rights exceed a lien, or in other words] how far a vendor 
partially or totally xmpaid, may,"" after the purchaser is in 
default or insolvent, confer a good title to the goods on a 
second purchasei^who has notice of the prior purchase, and 
if he can confer such a good tftle, how far the act conferring 
it renders him liable to the original piuchaser whose rights 
are thus devested, or to what extent that act affects the 
vendor’s right to recover or retain the price due from the 
first purchaser. 

In LemgfortY, Tyler in 1705, Holt, C.J., is reported to 
have ruled,—“ That after earnest given, the vendor cannot 
selTlQie goods to another without a default in the vendee. 


moil la-w or under 13 5, which enacted that all assignments made for the 

purpose of delaying, hindering, or defrauding creditors should he void. Whether 
an assignment was made for that purpose i& a question of fact in every case, and 
such facts as that the transaction ivas a secret one, or made for a very small 
consideiation, or that the vendor remained in possession after the sale, are strong 
evidence of fraud. But although reinainfng in possession is strong evidence, it is 
not conclusive. For example, in the case of a mortgage of chattels, where the 
nature of the transaction is, that the vendee shall only take possession on the 
happening of some future*event. To st<J]p tlfls loophole for fraud, the Bills of 
Sale Acts have from<ptime to time^been pas^-ed, making all assigmuonts, whether 
absolute ox by way of mortgage, void, unless registered in the manner prescribed 
by the Acts. The law aS. this subject will be found in the Twyneh case in 
Smith’s Leading Cases, vol. i. And so exacting is the law in these cases, that 
even if the exa^ition creditor had at the time when the debt was contracted 
notice of the assignment, he is not affected hy it, hut is in the same position as if 
he had not had notice (/>). 

The rights of the trustee in bankruptcy over property which is in fact the 
property of the bankrupt, are much the same as tEose of the execution creditor—he 
takes it subject to all the equities affecting it, whether he had notice of them or 
not. But he has rights ove*. property wliich is not in fact the property of the 
bankrupt, more extensive than those wdiich the execution creditor has, for he 
may not only take property which the bankrupt has assigned by an assignment 
which the law will not recognize, but further, by the Bankruptcy Act lie may 
take all goods in the possession of the bankrupt with the consent of the true 
owner, of which the bankrupt is the reputed owner (c).] 

((/) Langfort v. Tyler, 1 Salk. 113, ante, j). 453. 


(h) Echcards v. Edv‘cml% in 1876, 2 Ch. D. 291 ; 45 L. J. Cli. 391. 
(c) Bankruprey Act of 1884, s. 44. 
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“ and therefore, if the vendee does not come and pay and 
“ take the goods, the vendor ought to go and request him, 
“ and then if ho does not (?ome and pay, and take avay the 
“ goods in convenient time, the agreement is dissolved, and 
“ he is at liberty to sell them to any other person.” 

This has been sometimes understof d to be a ruling, that a 
resale under such emeumstances -was rightful, and operated as 
an election to rescind the contract. * 

If such ■were the efiect of a resale, it would follow that the 
vendor must return any part of the consideration he had 
received (a). This might not always be possible, and in 
many cases would be very unjust. Th^ purchaser would 
have taken his chance of the benefit of a rising maifi^t, or 
any other lucky event, and the vendor would bear the 
loss arising from an unlucky one. The circumstances in 
Milgate v. Kehhle (b), in 1841, illustrate ttiis better than any 
supposititious case could do. There the vendor sold his crop 
of fruit for 38J., payable part by instalments, and part on 
delivery of the fruit. The purchaser paid 38/. and if 
fruit had risen in value, or the crop had proved very good, 
ho would no doubt have paid the remaining 5/., but he did 
not pay it, and the vendor resold the whole of the fruit for 
G/. The purcliaser brought trover against hiln and the jury 
found that the resale was unreasonably Speedy, and that the 
purchaser’s damage in consequence was 5/. Sui-ely it would 
bo very harsh law to say, that in consequence ^ this resale 
damaging the piu’chaser to the extent of 5/., the vendor was 
to repay him 33/., yet that consequence would follow if the 
resale rescinded'the contract. 

& 

In Hore v. Milner (c), at Msi Prius, tn 1797, Lord Eenyon 


(a) Htrickland v. Tiirnn\ 7 Ex. 208 ; 22 L. J. Ex. IK) ; Qo,c t. Preoitice, 3M, & S. 
344 ; Eiclihoh v. Bamister, 17 C. B. N, S. 708 j 34 L. J. C. P. 105 ; 8tq-ilieas v. 
IFiUcinson, 2 B. & Ad. 320; Giles v. Exkcanh, 7 T. li. ISl ; Gouq^nt:: v. Bartlett^ 
2 E. & B. 849 ; 23 L. J. Q. B. 65. 

(/)) Milgate y. Kehhle, 3 M. & G, 100, ante, p. 457. 

(c) Eure V. Milner, Peake, 42 n. 
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seems to have considered a resale absolutely tortious, aud 
estopping the vendor from setting up the former contract of 
sale as stUl subsisting. In that'* case, the vendor after the 
resale, sued the original'purchaser for, goods bai’gained and 
sold, and Lord Kenyon thought that by the resale, he had 
precluded himself from saying 4;he goods •were the property of 
the defendant. 

In Mertem 'v. Adeoeh (a), in 1813, Lord Ellenborough 
seems to have decided at Kisi Prius, that a resale, under a 
power expressly reserved in the contract of sale, did not 
prevent the vendor from recovering the balance of the price 
xmder a count for goods bargained and sold, in other words, 
thaf^o exercise of a power of resale did not rescind the 
contract of sale. The case is so reported as to be of little 
value; [it was cited in Lamond v. Davall (6), in 1847. In 
that ease there was a condition that if the purchase money 
was not paid on the day following the sale the goods might 
be resold and the loss should fall on the vendee. The goods 
were resold and the vendor then brought this action to recover 
the whole purchase money from the first vendee and was non¬ 
suited by Erie, J. On the motion. Lord Denman, C.J., said 
that “the power of. resale impiios»a poAver of annulling the 
“ first sale, and that therefore the first sale is on a condition, 
“ and not absolute?”' In delivering the judgment of the 
Court, Lord Denman did not lay any stress on the fact that 
the poAver r^erved was an express one, but appears to have 
decided the ease simply on the gi’ound that under the cir¬ 
cumstances the sale must bo taken tp have been a conditional 
one. And the case appears to bo no authority for what the 
laAV Avould be if the contract Avero not a conditional onc.J 

In Kymer v. Smveicioj)j){c), in IgOT, the unpaid vendor of 
goods had retained part of them on the insolvency of the 
purchaser. He afterwards discovered that the purchaser Avas 


(a) Matem v. Adcock^ 4 Esp. 251. 

Qj) Lcmoiul ^ Daiallj 9 Q. B. 1030 ; 16 L. J. Q. B. 130. 
(c) Kifwn V. Hinunioppf 1 Camp. 109. 
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agent for a solvent principal, and sued tHs principal for goods 
bargained and sold, the defendant’s counsel contended, that 
as to tho portion of tbe goo€s stopped, tbe plaintifEs could 
not recover under tbe C6unt for goods ‘bargained and sold, as 
tbe goods were witbbeid from bim, and tbe contract thereby 
rescinded. Lord Ellenborougb overrule tbe objection. “Tbe 
“ coffee,” said be, “ was stopped only to prevent its getting 
“ into tbe bands of tbe insolvent brokers, and as payment 
“ was to precede tbe delivery, it was enough ff tbe plaintiffs 
“ on being paid were ready to have delivered it.” 

In Greaves v. Ashlin(a\ in 1818, at Nisi Prius, before 
Lord Ellenborougb, tbe facts were, that Asblin bad sold 
Greaves 50 quarters of oats, at 46s. M., out of 175 quapfen’s. 
It does not appear whether tbe oats were spocided or severed 
from tbe 175 quarters, so as to render it a complete bargain 
and sale, but probably they were so. The seller soon after, 
gave tbe buyer notice that if be did not take them away be 
should resell them to other persons. He did resell them 
at bis. per quarter. Tbe plaintiff Greaves, brought an action 
on tbe contract for not debvei^ng tbe goods. Lord Ellen¬ 
borougb said,—“ If tbe buyer does not carry away tbe goods 
“ bought, within a reasonable time, tbe .seller may charge 
“ bim warehouse room, or be may bring an action for not 
“ removing them, if be is prejudiced b^ tibe delay. But the 
“ buyer’s neglect does not entitle tbe seller to put an end to 
“ tbe contract. When a farmer sets out bis titb^, and gives 
“ tbe parson notice to take them away, be may bring bis 
“ action if tbe latter doc^not do so within a reasonable time, 
“ but tbe parson’s neglect does not revest in tbe farmer tbe 
“ property in tbe articles set out. In »tbis case tbe notice 
“ given to fetch away tbo goods, could not discharge tbe 
“ defendant from bis contract, nor empower bim to sell tbe 
“ property of the plaintiff.” . 

Tbe plaintiff recovered tbe difference in price. This is a 
decision that tbo default of a solvent buyer, does not give tbe 
vendor a right at bis election to rescind tbe whole contract. 


{a) Greaves v. ^Ashhn^ 3 Ctimp. 426. 
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Tke expressions that seemed to shev that Lord Ellouhorough 
thought the yendor had no more right of resale than the 
farmer who had sef out tithes, %.re very worthy of attention, 
hut are dicta merely. * • 

These seem to be all the authorities ‘prior to the two cases 
of Bloxam v. Sanders ^), and Bloxam v. Morley (i), in 1825, 
which, as ah’oady said(c), decided that the vendor’s right, 
where he hadTnot parted with the possession in case of insol¬ 
vency, exceeded a mere lien. The reasoning of the Court in 
their judgment went farther, and seems to lead to the infer¬ 
ence, that though the vendor had in their opinion more than 
a lien, yet he had no right to rescind the sale, and that 
stdppage in transitu was not a rescission of the sale. Bayley, J., 
m Bloxam v. Sanders {a), said, “ The seller’s right in respect of 
“ the price, is not a mere lien which he will forfeit if he parts 
“ with the possession, but grows out of his original ownership 
“ and dominion, and payment or a tender of the price, is a 
“ condition precedent on the buyer’s part, and until he makes 
‘‘ such payment or tender, he has no right to the possession. 
“ If goods are sold upon credit, and nothing is agreed upon 
“ as to the tin).e of delivering the goods, the vendee is imme- 
‘‘ diately entitled to the possesSiort; and the right of possession 
“ and the right of propeity vest at onco in him, but his right 
“ of possession is iSbt* absolute, it is liable to bo defeated if ho 
“ becomes insolvent before he obtains possession, Toohe v. 
“ JSollingio'orth {d). Whether default in payment when the 
“ credit expires will destroy his right of possession, if he 
“ has not before that time obtained actual possession, and 
“ put him in^the same situation as if there had been no 
‘‘ bargain for credit, it is not now necessary to inquire, 
“ because this is a case of insolvency, and in case of insol- 
“ vency the point seems perfectly clear. Hanson v. Meyer [e). 
“ If the seller has dispatched the goods to the buyer and 


(a) Blomm v. Bandeny 4 B. & C. 941, ante^ p. 465. 
(5) Bloxam v. Morley, 4 B. & C. 951, ante, p. 465. 

(c) See antCj p. 455. 

(d) Toohe v. Eollwgwortli, 2 T. E. 215. 

(e) Hanson v. Meyer, 6 East^614. 
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“ insolvency occurs, lie lias a right in virtue of Ms original 
“ ownorsMp to stop thorn in transitu. Mason v. LicJcharroto{a), 
“ Ellis V. Hunt{b\ Hodgson r*Log(c), Inglis v. JJslw'wood{d\ 

BoMlingk v. Inglis(s). Why? because the property is 
“ vested in the buyer,*so as to subject him to the risk of any 
“ accident, but he has not an indefeasible right to the posscs- 
“ sion, and his insolvency mthout payment of the price defeats 
“ that right; and if this be the case after he has dispatched 
“ the goods, and ■whilst they are in ti'ansitu, a fortiori is it 
“ ■when he has never parted with the goods, and ■when no 
“ transitus has begun. The buyer, or those who stand in his 
“ place, may still obtain the right of possession if they will 
“ pay or tender the price, or they may stiU act upon their Eght 

of property if anything unwarrantable is done to that right. 
“ If, for mstance, the origiual vendor sell when he ought not, 
“ they may bring a special action against l|im for the iujury 
“ done by such •wrongful sale, and recover damages to the 
“ extent of that injury, but they can maintain no action in 
“ which right of property and^right of possession are both 
“ requisite.” 

It seems difficult to avoid tMnkmg, that the Judges who 
concurred in that judgmerft ■were ready to decide that the 
vendor could not rescind the contract of sale without the 
consent of the buyer, even if he was in* default, and that 
stoppage in transitu did not operate as a rescission of the 
contract; but it seems they were not quite ready to decide 
this, for in Clay v. Harrison [f), in 1829, some of them exer¬ 
cised much ingenuity to ^void the point, and formed their 
judgment (as appears from the statement of, Paike, B., in 
James v. Griffin [g) ) on a ground so Subtle, that we may 
venture to guess the Court were not agreed on the main 


• 

(a) Mci'iOn v. Liclcbarrow, 1 H. Bl. 357. 

(h) Elli6 V. Hunt, 3 T. E. 464. 

(c) Hodgson v. Loij, 7 T. E. 440. 

(d) Inqlis v. Uslieruvod, i East, 515. 

(e) Bohtlinglc v. Inglis, 3 East, 381. 

(/) Clay V. Harrison, 10 B. & C. 99, post, p. 480. 
{g) Jawes v. Griffin, 2,]\r. & W. 632. 
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point, or they ■would not hawe acted on such a very refined 
distinction. 

In Bloxani v. Sanders (a) th8 Court seem to have rather 
carefully avoided saying "whether a »vendor’s resale was of 
necessity wrongful in all eases, whilst they expressly say 
that the purchaser’s d^age hy the resale, is not to be esti¬ 
mated by the value of the goods. The question of whether 
a resale conducted in such a reasonable maimer as to work 
no damage to the purchaser, is lawful or not, was of some 
importance as it affected the manner of pleading and the ques¬ 
tion of costs, and also as it may affect the title of the second 
vendee. 

li? Maclean v. Dunn {h)^ in 1828, the vendor, after the 
piu’chaser had repeatedly refused to take the goods, resold 
them at a loss, and brought an action on the contract for 
not accepting the^ goods. It was contended that the resale 
operated as a rescission of the contract as against the vendors. 
The Common Pleas decided that it did not, and in delivering 
the judgment of the Court, Best, C.J., said:—“ That it was 
“ clear the resale did not rescind the contract. It is admitted 
“ that perishable articles may be resold. It is difficult to say 
“ what may be oonsidcred sfs jferishable articles, and what 
“ not; but if articles are not perishable, price is, and may 
“ alter in a few d^s or a few hours. In that respect there 
‘‘is no difference between one commodity and another. It 
“ is a practice, therefore, founded on good sense, to make a 
“ resale of a disputed article, and to hold the original con- 
“ tractor responsible for the cliffet’ence. The practice itself 
“ affords some evidence of the law, and we ought not to 
“ oppose it except oTi the authority of decided cases. Those 
“ which hayc been cited do not-apply. * * We arc 

“ anxious to confinn a rule consistent with convenience and 
“ law. It is most convenient, -that when a party refuses to 
“ take goods he has purchased, they should be resold, and 
“ that he should be liable to the loss, if any, upon the resale. 


(a) Bloxam v. SanderSj 4 B. & C. 941, 
{b) Maclean v. 4 Eing. *722. 



Ch. III.] 


EEMEDIES. 


“ The goods may become worse the longer they are kept, 
“ and at all events there is the risk of the price becoming 
“ lower.” , , 

The decision in this case was, that the resale by the vendor 
did not rescind the whole contract, or prevent him from treat¬ 
ing it as subsisting. The dietp.m of the Coilrt goes to the 
extent, that the resale was perfectl/ legal and justifiable; 
probably it may be so, but there has never bee® a decision to 
that extent. 

In Acebal v. Levy (a), in 1834, the Common Pleas (not con¬ 
sisting of the same Judges as in 1828) said there could be no 
doubt that a resale by the vendor, after a refusal on the part 
of the buyer to take the goods, did not prevent the vendor 
from suing on the original contract. 

In Martindale v. Smith {h\ in 1841, Smith had, on the 
23rd April, sold Martindale six stacks of oats, payment on 
the 10 th July, the stacks to remain, if required, till the 
middle of August. Smith afterwards, in the beginning of 
July, told Martindale that if he did not pay on the very day, 
he should not have the com. Martindale did not pay on the 
very day, but two or three days afterwards tendered the 
price. Smith, who still hac\ th^ stacks in his possession, refused 
to take the money, and afterwards sold the stacks. Martin¬ 
dale brought trover against him, and the,Queen’s Bench held 
it would lie, because “ the vendor’s right to detain the thing 
“ sold against the pm’ohaser, must be considered^s a right of 
“ lion till the price is paid, and not a right to rescind the 
“ bargam, and here the lien was gone by the tender of the 
“ price.” 

The decision here is, that default on the part of the pur¬ 
chaser, gives the vendor no right to rescind the contract. 
The Court cannot be understood as saying, that the vendor’s 
right was a mere right of lien, and no more: see Milgate v. 
Kehhle{c). 


(a) Acehal y. Levy, 10 Bing. 376. 

(5) Martindale v. Smith, 1 Q. B. 389. 

(c) Milgate v. Kehhle, 3 M. & G. 100, ante, p. 463. 
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In two oases since Maclean v. Dunn («), th.ere have been 
intimations of a concnirence in the dicta in that ease. In 
Gosling v. Bimie 0), in 1831^ Tindal, C.J., intimated an 
opinion, that where a^ vendor, partially unpaid, had resold 
the goods, and the original purchaser afterwards paid tho 
balance of the'price, the propei'ty, nevertheless, was in tho 
second purchaser, who*had bought ^ond fide, but the case was 
disposed of oq, another ground. 

And in Fitt v. Gassaneit (c), in 1842, the Court of Common 
Pleas seem to have been of opinion that a resale, after a refusal 
to proceed on the part of the purchaser, was quite legal, but 
at all events did not entitle the purchaser to treat the contract 
as rescinded. 

[f^e question of the right of one of the parties to rescind 
a contract where the other party is in default, has arisen on 
several occasions where there was a contract to deliver goods 
by instalments, and there has been a failure either in the de¬ 
livery of an instalment or the payment for it; and although 
it is perhaps impossible to rcconeilo all the cases, yet the 
difference of judicial opinion ^becomes very much smaller if 
the case of Hoare v. Rennie (d) be disregarded for this pm:- 
pose, and tho judgments of Pield,^ J., in Honck v. Muller (e), 
in tho Court below,*^and of Brett, L.J., in the Court of Appeal, , 
be considered as the cprroot ones. 

If a contract, say for the delivery of 1000 tons of iron, by 
ten equal instalments, be construed as what is called one 
entire contract to supply a thousand tons in a specified time, 
then, if the contract cannot bo performed in the manner 
specified, the party failed against may refuse to have any 
other ai-rangement substituted ; and just as he might decline 
to accept nine hundred tons when he had contracted for a 
thousand to bo delivered all at one time, so he may refuse to 
accept nine hundred when he had contracted for one thousand 

(а) Maclean t. Bimi, 4 Bing. 722, ante, p. 468. 

(б) Goihng v. Birnie, 7 Bing. 339. 

(c) Fitt V. Oasnnett, 4 M. & G. 898. 

(d) Eoare v. Eennie, 5 H. & N. 19 ; 29 L. J. Ex. 73. 

(«) HoneJf V. Midler, 7 Q. B. D. 104 ; 50 L, J. Q. B. 6§9, 
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to be delivered at stated times. And if tbe contract be so 
construed, and canuot be performed strictly according to its 
terms, 'then tbe party failed against may :^escind tbe contract 
or bring bis action. This, possibly, tbe view wbicb tbe 
Court took of tbe conteact in JSoare v. Rennie (a). 

But if tbe contract be construed as a promise by one party 
to do a series of acts, i.e., to deliver iflstalments, it seems im¬ 
possible to say that if there is a failure to dg one of those 
acts, that there is a total failure of tbe consideration for tbe 
other party’s promises such as would justify tbe other party 
in rescinding (b). 

“ Tbe rule of law is, that all things to be performed by a 
“ party to an agreement on bis part, are tbe consideration for 
“ all to be performed by tbe other party ” (a). 

Wbicb of these is tbe true construction of tbe contract 
may be a question of some difficulty, but when damages are 
a sufficient recompense for a partial faihtie, it seems difficult 
to suppose that tbe parties intended that either of them 
should have any such a disproportionate remedy as a power to 
rescind tbe contract. • 

No doubt tbe remedy by way of damages may prove to be 
inadequate, as in the case^of^tbo insolvency nf tbe party in 
default; but that is a contingency w&cb^is unavoidable 
where this course of dealing is adopled. 

Where tbe failure of one party to perform one of tbe acts 
promised to be done is such that tbe other party is justibed 
in concluding that tbe party failing wishes to rescind, then 
be may elect to rescind. Tbe evidence from wbicb an inten¬ 
tion on the part of tbe person failing to abandon tbe contract 
may be inferred by tbe other party may be of various kinds, 
as insolvency, or long delay after the other party has given 
notice of bis wish to abandon it, or an express notice; for 
just in tbe same way that where one party gives notice that 
be does not intend to perform bis part of tbe contract, tbe 


(a) Eoare v. Bennie^ 5 H. & N. 19 ; 29 L. J. Ex. *73. 

Qj) Boone v. Eyre, 2 W. BL 1312 ; 1 H. Bl. 2*735 >* P- 

(r) Per Bramwell, B., in Sandermi v. Graves, L, R. 10 Ex. 237 ; 44 L, J, Ex, 
310. 
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otker may take tiim at Ms 'word, and elect to consider Ms 
refusal as a l)reacli(a), so h.e may elect to rescind. And 
there does not se^m to be distinction, as a matter of 
evidence, between a failure as to the first instalment or a 
failure as to some subsequent instalment (5), for the part 
performance, by accepting the prior Mbtalments, being accord¬ 
ing to the contract, is Consistent 'with either construction. 

It has beery argued that if the vendor retakes possession of 
the goods after having delivered them, that that is evidence 
from wMch an intention to rescind the contract may be 
gathered; but this has been decided not to be the case (c). 

If goods have been delivered according to contract, and 
then, in consequence of the vendee’s conduct, the vendor elects 
to r^cind the contract, the vendor cannot bring an action 
upon the contract for the price of the goods delivered, for it is 
gone, but can recoA^er whatever he can prove to be the value 
of the goods {d). '■ 

Withers v. Reynolds (e), in 1831, was an action for 
damages for not delivering straw. Eoynolds, the defendant, 
had contracted to supply Withers, the plaintiff, Avith straw at 
the rate of tM’oo loads a fortnight, from October to the 
following June; payment on delivery. He supplied the straw 
up to January,^ when Withers, who had paid for all that had 
been delivered excepj; tke last load, said that in future he 
should always keep one load in hand. Eeynolds then refused 
to deliver ayy more straw unless it was paid for on deliver}". 
Lord Tcnterden, C.J., and Parke, Taunton, and Patteson, JJ., 
held that when the plaintiff said he would not pay on 
delivery, the defendant was not obliged to go on supplying 
Mm. Patteson; J,, said: “ If the plaintiff had merely failed 
“ to pay for any particular load, that, of itself, might not 


(a) Oort V. Ambergate By. Co., 17 Q. B. 12720 L. J. Q. B. 460, foO,, p. 486. 

(h) Per Brett, L. J., in Eonch v. Midler, 7 Q. B. D. 104 ; 50 L. J. Q. B. 529. 

(c) Stephens V. WdUmon, m 1831, 2 B & Ad. 320; Qdlmi y. Brittan, in 1841, 
8 II & W. 575; Page v. Oowayee, in 1866, L. R. 1 P. C. 127 ; 3 Moore, 
P. C. C. N. S. 499. 

(d) Bartholomew v. Marhwicl, in 1864, 33 L. J. C. P, 145 ; 15 C. B. N, S. 710, 

(e) Withers v. Reynolds, 2 B. & Ad. 882, 
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“ liaTe been an excuse to the defendant for delivering no 
“ more straw; but tbe plaintiff here expressly refuses to pay 
“ for the loads as delivered.”# • 

In Hoare v. Rennie (/«), in 1859, th« plaintiffs contracted to 
deliver a certain quantity of iron in four equal monthly in¬ 
stalments. They delivered psactically nothing in the first 
month, and the defendants refused to take any of the iron. 
The case was heard on demurrer, and the Court held that the 
plaintiffs could not recover. It is, however, more than 
doubtful whether the Court would put the same construction 
on this contract as reported if the same case were ever tried 
again. 

In Jonassohn v. Young (5), in 1863, the plaintiffs agi;#ked to 
soil to the defendant as much gas coal equal to sample, as a 
certain steamship could carry from Sunderland to London in 
nine months. The plaintiffs said that the defendant after 
taking part of the coals refused to send fhe ship to take any 
more. The defendant pleaded that the coal delivered by the 
plaintiffs was not equal to sample, and that the plaintiffs had 
detained the ship longer thafl necessary. On demurrer the 
Court, consisting of Wightman, Crompton, and Blackburn, 
JJ., held that the plea was*no*answer to tjie declaration. 

In Simpson v. Crippin (c), in 181^2, the defendants agreed 
to sell to the plaintiffs 6000 to 8O0O«tons of coal, to be 
delivered into waggons to be sent by the plaintiffs to the 
defendant’s collieries, in equal monthly quantises during a 
period of twelve months. During the first month the plain¬ 
tiffs sent waggons for 1^8 tons only, instead of at least 500. 
The defendants, at the expiration of the month, gave notice 
that, as the regular and punctual withdrawal of the stipulated 
quantity in each month was the sole inducement for them to 
entertain the contract, they now cancelled it, and refused to 
deliver any more coal. The Coiu't of Queen’s Bench held 
that the defendants wore not entitled to do so, notwithstand¬ 
ing the plaintiffs’ breach. 


(а) Hoan v. Rennie, 5 H. N. 19; 29 L. J. Ex. 73, ante, p. 217. 

(б) Jonassohn v. Young, 4 B. & S. 296 ; 32 L. J. Q. B. 285. 

(c) l:iinipson v. Gt ippin, L. B. 8»Q. B. 14 j 42 L. J. Q. B. 28, ante, p, 219. 
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In Ex parU Ghalmrs {a), in 1873, the facts we that 
Hall and Co. contracted to sell Edwards 330 tons of bleachiug- 
powder, to he delivered at the* rate of thirty tons a month 
from Eebrnary to Decesnber, both inelpsive, payment by cash 
fourteen days after each delivery. All the deliveries up to 
and including the October one "wore delivered and paid for : 
the Hovember instalment was delivered, but not paid for. On 
the 20th of December Edwards became insolvent, and on the 
23rd of December HaU and Co. wrote to him, “We give you 
notice that we refuse to deliver any more bleaching-powder 
upon your contract.” The December instalment was not 
dehvered. Edwards was adjudicated bankrupt, and Chalmers, 
as trjwtee, claimed the delivery of thirty tons of bleaching- 
powder; and on Hall and Co.’s refusal, he claimed 1507 
damages. 

The Court held ho could not do so. Sir Gr. Mellish, L. J., 
delivered a judgment in which Lord Selborno, L.C., and Sir 
W. M. James, L. J,, concurred. He said; “ The first question 
“ that arises is what are the rights of a seller of goods when 
“ the pm’chaser becomes insolfent before the contract for sale 
“ has been completely performed ? I am of opinion that the 
“ result of the authorities is ttbiei—^that in such a case the 
“ seller, notwithstanding he may have agreed to allow 
“ credit for the goods; is not bound to deliver anymore goods 
“ under the contract until the price of the goods not yet 
“ delivered“S tendered to him; and that if a debt is due to 
“ him for goods aheady delivered he is entitled to refuse to 
“ deliver any more till ho is paid, the debt due for those 
“ aheady delivered, as well as the price of those still to be 
“ delivered. * ''* I agree with what was said by Crompton, J., 
“ in Griffiths v. Perri/(b), that the mere fact of the insolvency 
“ of the purchaser did not put an end to the contract. It 
“ certainly would be very unfair if it had that effect ” (c). 


(a) Ex parte Ghalmers^ 8 Ch. Ap. 28D ; 42 L. J. Cli. 37. 

{b) Griffiths v. Perry, 1 E. & E. 688 ; 28 L. J. Q. B. 204. 

(c) [As to wliat justifies a yendor in consideiing the vendee to he insolvent, see 
In re Phccnix Bessemer Steel Go,, Ex parte Garnforfh Hcematife Iron Go., in 1876 4 
Ch. D. 108 46 L, J. Cli. 115 ; and ante, p. 381.] 
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In Morgan v. Bain («), in 1874, tlie defendants had, on the 
6th of February, contracted to scU to the plaintiffs 200 tons 
of iron. On the 12th of Mjyrch, the plaintiffs, finding them¬ 
selves unable to meet their liabilities,# determined to suspend 
payment, and infornied the defendants of the fact on the 
14tb of March. On the 6th /)f April the first meeting of 
the creditors vas held, at which it "Vas agreed to accept a 
composition of five shillings in the pound. The plaintiffs did 
not refer to their contract with the defendants in their state¬ 
ment of affairs, but it was known to those present at the 
meeting. By the 1st of May three new pai-tners had joined 
the plaintiff’s firm, and as iron had risen, they, on the 13th 
of May, demanded a delivery of the iron pursuant to tl^gi,con¬ 
tract. The defendants at once repudiated the contract. It 
was stated in argument that by the usage of the iron trade 
no delivery would be due under the contract until the 1st of 
April. Lord Coleridge, C.J., delivering* judgment for the 
defendant, said: “The question that is raised for our con- 
“ sideration is, whether, on the 13th of May, there had been 
“ a rescission of the contract.* Eescission must be by both 
“ parties; either both must liave intended to resemd, or one 
“ must have so acted as t (4 justify the other in thinking that 
“ he intended to rescind. * * * llon-paymeait for one or 
“ two instalments of the iron would n®t,be, -per se, conduct 
“ justifying the conclusion on the vendor’s part that the 
“ purchaser intended to abandon the contract. ¥here might, 
“ however, bo additional circumstances in cormection with 
“ which such non-payment would be sufidcient to justify such 
“ a conclusion on the vendor’s part. Here the purchaser was 
“ insolvent. It would be, it appears, to me; in accordance 
“ with what I have before said as to the law on this subject, 
“ the duty of the insolvent purchaser, if he meant to insist 
“ on the contract, to claim ^delivery of the instalments from 
“ time to time as they became due, and to offer cash in pay- 
“ ment for them,” 

In the case of Ex parte Stapleton (5), in the Coui't of Appeal 


(a) Morgan v. Bain, L. K 10 C. P. 15; 44 L, J, C, P. 4*7, 
(?i) EjifarU Stapleton, 10* Cb. D. 586. 
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in 1879j Stapleton contracted to sell to H^^atlian a cargo of 
maize j subsequently, on the 19tli of January, Natlian filed a 
liquidation petitionfand a receiwr was appointed, and a corre¬ 
spondence took place ^between Stapleton and the receiyer. 
On tke 31st of January Stapleton wrote to the receiver, “ I 
propose to sell at a time wken I shall consider most advisable, 
and then claim on the estate for the loss. Have you any 
proposal to make ? ” 

On the 6th of February, the market being a falling one, 
Stapleton contracted to sell the cargo to Schroder and Co. for 
688?. less than Hathan had contracted to pay. On the 7th of 
Februaiy, the receiver wrote to inform Stapleton that he had 
no right to deal with the cargo, before tendering it to him. 
On the 8th, Stapleton tendered it, and the receiver, on the 
12th, wrote, that as Stapleton had resold before tendering, he 
reserved his right to regard the contract as cancelled. 
Stapleton tendered^a proof against the estate of Hathan for 
688?. The Court allowed the claim. Jessel, M.E., said: 
I am of opinion that if a person who has entered into a 
contract of this kind give^ to the vendor before he has 
parted with the goods that which amounts in effect to this 
notice, ^ I have parted with 'flu my property, and am unable 
^ to pay the price agreed upon,’ it is equivalent to a 
‘^repudiation of the^contract. Of course that would not 
affect the right of the trustee in liquidation to elect to 
fulfil the''Contract on paying the price in cash, provided 
“ that he does so within a reasonable time. But, if he does 
“ not do that, I think that the vendor is entitled to treat the 
“ eontract as broken, without making any tender of the goods 
to the trustee.” o 

In Freeth v. Burr (^), in 1874, t]ic facts Avere that on the 
28th of November, 1871, the plaintiffs agreed to buy of the 
defendants 250 tons of pig iron, half to be delivered in two 
weeks, remainder in four weeks. Payment, net cash fourteen 
days after delivery of each parcel.” The market was a 
rising one. No iron was delivered until the 15th of February, 


[a) Fuetli V, Buir, L, E, 9 C. -08 ; 43 L. J. C. P. 91, 
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when 10-| tons were sent to the plaintifis, who complained of 
the unpunctual deliyeries, and enquired whether the defendant 
would deliver the remainder of the iron, or whether they should 
buy in against him; tire defendant said it was his intention 
to deliver the remaiijder. On the 29th of May, 125 tons 
had been delivered, and the defendant askM for payment 
for them, promising to deliver the rei^ainder. The plaintifis 
declined to pay, under the belief that they were entitled to 
deduct from the amount duo to the defendant any loss which 
they might incur in case the defendant should fail to deliver 
the remainder of the iron, and in reply to a letter from the 
defendant demanding payment, put forward a claim for 250^,, 
being 2?. per ton on the 125 tons undelivered. The plaintiffs, 
ultimately (but not until after an action had been brought to 
recover the price) paid for the 125 tons delivered, and then 
brought this aotion for the refusal to deliver the remaining 
125 tons, and obtained a verdict subject ft) the opinion of the 
Court. The Court uphold the verdict, and Lord Coleridge, 
C.J., said that “ in cases of this sort, where the question is 
“ whether the one party is set*free by the action of the other, 
“ the real matter for consideration is whether acts or conduct 
“ of the one do or do npt amount to an i&timation of an 
intention to abandon and altogether to refi^se performance 
“ of the contract. The true question jis, whether the acts 
“ and conduct of the party evince an intention no longer to 
“ be bound by the contract.” And this statciRent was fre¬ 
quently approved in the case of Mersey Steel and Iron Co. v. 
Naylor (a) in the House^of Lords in 1884. 

In Bloomer v. Bernstein (h), in 1874, the plaintiff had 
agreed to buy from 3,650 to 5,110 ^ons of old iron rads, 
delivery to take place during 1872, and to be completed in 
December of that year, payment, net cash against bill of 
lading.” On the 27th o| January the defendant sent the 
plaintiff an invoice for 257 tons amotmtmg to 1,300?., which 
sum was paid by the plaintiff, and he received the bill of 


(«) Mersey v. Steel and Iron Go, v. Naylor, 9 Ap. Oa. 434; 53 L. J. Q. B. 497, 
(fi) Bloomer v. Bernstein, L. K, 9 C. P. 588; 43 L. J, 0. P. 375, 
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lading. On 31st of Januaiy an invoice was sent to the 
plaintifi for a further quantity of rails amounting to 907?., 
hut the plaintiff did not take up«tho bills of ladiug. On the 
7 th of February the defendant gave nqtioe that if the bills of 
lading were not taken up the iron would bo sold. On the 
13th of February it was sold,in a rising market, for a sxim 
greater than the contmet price. On the l4th of February 
the defendant informed the plaintiff that as ho had not taken 
up the bills of lading the contract would be cancelled. A 
correspondence followed, and finally on the 19th of February 
the plaintiff wrote to the defendant saying that if the iron 
was not delivered he would buy in against him. On the 
20th ijf February the defendant again said that the contract 
was rescinded. The plaintiff filed a petition for liquidation 
on the 22nd of February. The creditors determined to have 
nothing to do with the plaintiff’s contracts, and on the 28th 
of Juno, after a confposition had been accepted, reassigned to 
the plaintiff his estate. On the 23rd of July the plaintiff 
wrote to the defendant demanding a renewal of the deliveries. 
No demand had been made between February and July, and 
it was held by Lord Coleridge, C.J., Brett and Grove, JJ., 
that the defendant was justified in. repudiating the contract, 
the jury having found that a state of things had existed 
which justified the defendants in believing that the contract 
was intended to be put an end to by the plaintiff. 

Iv. Brandts. Lawrence {a\ in 1870, the defendant having 
contracted with the plaintiff to purchase a large quantity of 
oats to be shipped by steamer or steamers, refused to accept 
both ship loads on the ground that they had not been shipped 
within the stiprdated time. The jury found that the first 
ship had been loaded in time but not the second, and the 
Court held that he was bound to accept the first, for when it 
was tendered there was nothing to show that the plaintiff 
would not or could not complete the contract. 

In Oleaga v. West Cumberland Iron and Steel Co'.{h), in 

{a) Brandt v. LoAormce, 1 Q. B. D. 344 ; 46 L J. Q. B. 237, ante, p. 226. 

(6) Olea(ja v. West CmMand Ison and Steel Co., L. R. 4 Q.’ B. D. 472. 
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1S79, the contract was for the sale of a certain quantity of 
Spanish iron ore, to he delivered hy instalments when freights 
should he hclow a certain iimit. Pai'tly through freights 
being above the limit, jnd partly thr«ugh wars in Spain, a 
large quantity was undelivered long after the expiration of 
the time within which all would have been delivered but for 
those cii'oumstances. The defendant^ refused to accept any 
more. But the Court seems to have been of opinion that 
they were bound to accept deliveries postponed by reason of 
high freights. 

In Hmek v. Muller {a)^ in 1881, the defendant had in 
October, 3879, agreed to sell and deliver to the plaintiff 
2,000 tons of pig iron “in Hovember, 1879, or equallj; over 
hTovember, December, and January next at M. per ton 
extra.” On the 1st of November the defendant wrote to the 
plaintiff’s agent asking if he would take the whole of the 
iron in November; a correspondence jessed, and on the 
22nd of November the plaintiff’s agent wrote to the defendant 
asking him to defer shipping any of the iron until December 
so as to allow the plaintiff to take delivery of all in December 
and January. The defendant replied on the 1st of December 
that he had cancelled the* contract; to which the plaintiff 
answered that he declined to consider the contract rescinded. 
Field, J., at the trial, held that the plaintiff was entitled to 
recover, but in the Comt of Appeal Bramwell and Baggallay, 
L.JJ., were of opinion that the plaintiff had «o cause of 
action, Brett, L.J., dissenting. 

The last case on the sijbject appears to bo the Mersey Steel 
and Iron Co. v. Naylor (h), in 1884, in which Lord Coleridge’s 
judgment in Freeth v. Burr{c) was .adopted as a correct 
statement of the law.] , 

The cases in which the purchaser, though in default, was 
not insolvent are not necessarily authorities for the extent of 


(a) Honcl v. MxdUr, 7 Q. B. D. 92 ; 60 L. J. Q. B. 629. 

(Ij) Meisey Steel and Iron Co, v. Naylor^ 9 Q. "B. D. 648 ; 51 L. J. Q, B. 576; 9 
Ap. Ca. 434; 53 L. J. Q. B. 497. 

(c) Freeth v. Buir, L. E. 9 C. P. 208 ; 43 L. J. C. P. 91, ante^ p. 477. 
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the vendor’s rights, when there has hcen insolvency, and still 
less for the effects of stoppage in transitu. But the subjects 
are very closely connected, and^ the one class of vendor’s 
rights were clearly and»accurately defined, it would go far to 
settle the extent of the others. 

If the vendor had a right j;o rescind the conti'act after a 
default in the purchase?, it would he very reasonable that he 
should have the same right on his insolvency before default, 
and that a stoppage in transitu should he considered as an 
election to exercise that right; hut it is difficult to see how 
the vendor could acquire a power to rescind the contract, by 
the act of putting the goods iu motion, and then stopping 
them,Jf he had it not before. 

Tho right to stop in transitu may, as we have seen, be 
exercised by the vendor, although ho is partially paid, Hodgson 
V. Log (a ); or, although he has received bills for tho full 
price which he ha? negotiated, and which are outstanding, 
Mtse V. Wrag(l)), and that without tendering or returning 
either the money or the bills, Edwards v. Bretver (c). It seems 
very difficult to consider the stoppage iu transitu as amounting 
to a rescission of the contract, when the vendor may exercise 
it when ho has not restored, as in Feke v. Wrug {h\ 
from his OAvn insolvcncj^,^ cannot restore the purchaser to Ms 
original position. jCIe such difficulty is in the way if the 
stoppage is considered as doing no more than putting tho 
vendor in possession of the goods as a security. 

In Clag v. Harrison {d), in 1829, which was an action on a 
policy of insurance, there had been an agreement for tho 
supply of goods free on board. Tho A^endor shipped the 
goods accordingly, and by so doing appropriated them to the 
contract, and converted tho agreement into a bargain and 
sale. The purchaser insui-ed his interest in the goods; they 
were damaged by one of the perils insured against; then the 


(a) Hodgsmi v. Loy, 7 T. E. 455, ajiie, jx 326. 

(b) Fme -v. TFiay, 3 93, ante, p. 321. 

(c) Eduaids v. Bicver, 2 M. & W. 375. 

(d) Clay V. Eainson^ 10 B. & C. 99, 
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purcliaser became insolvent, and tbe vendor stopped the 
goods, already damaged, in transitu. The insurers con¬ 
tended that the stoppage in fltansitu rescinded the contract, 
and put an end to tho purchaser’s interest in the goods, so 
that he had sustained mo damage. The assignees contended 
that the bankrupt retained the gnneral,property in the goods. 
The Eng’s Bench took time to consider, and decided in 
favour of the insurers; but it appears from Mr. Baron 
Parke’s statement, in Jams v. Griffin (a), that they decided 
it on the special ground, that in this case the only appro¬ 
priation of the goods vas that accompanying the parting 
with possession, and that, as the stoppage in transitu at all 
events put the party in the same position as if he ha# not 
parted with the possession, it must undo the appropriation 
that accompanied that parting with possession, so that the 
goods, which wore in fact lying shattered and valueless on 
the beach at Elsinore, were, in contemplation of law, in the 
same position as if they had never left the vendor’s warehouses 
at St. Petersburg. 

It seems a fair inference, tliat the Judges who adopted 
such a very artificial distinction, in order to {jvoid deciding 
what was the efiect of stoppage in transitu) were not able to 
agree in forming their judgment on liie general* question. 

In Gibson v. Oarrufliers(h\ in 1841, the Com’t of Exchequer 
differed, in a case which, though not directly involving this 
point, yet threw considerable light on their*^ Lordships’ 
opinions upon it. In that case, Harris had agreed with 
Carruthers and Co., that he should charter a ship, and send 
her out to Odessa, that Carruthers and Co. should there load 
her with linseed, and have the bills of* lading made out to 
their order, and that Ha»ris should pay the price on the 
receipt of the invoice and bill of lading. Harris did send 
out the vessel, but became bankrupt before her arrival, and 
Carruthers and Co. refused to load the vessel. The question 
in the cause was, whether the assignees of the bankrupt 


(а) James v. Griffin, 2 M. & W. 632. 

(б) Gihson V. Gairutlim, 9M. & W. 321; 11 L. J. Eie. 146, 
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coTild mamtain an action for tliis refusal. It is clear tliat no 
question about stoppage in transitu was directly inyolyed in 
tbia ; tire goods were never cveti appropriated, fai* less put in 
transitu, and wbat tbe defendants sought was, to consider 
the insolvency .an excuse for not proceeding with an execu¬ 
tory contract. But tj^e subject was analogous to that of 
stoppage in transitu, and Lord Abinger delivered a very 
interesting judgment, in which ho assiunos that Carruthers 
and Co. might, if they had put the goods on board, have 
altered the consignment and stopped them in transitu, and 
that if they had done so, it would have operated as a rescission 
of the conti’act, and on these assumptions, he argxxos very con- 
vmcifigly, that they must have a right to rescind the contract 
before putting the goods on board; for this, amongst other 
reasons, ho thought that the plaintiffs could not recover. 
The other three fudges, Parke, B., G-urncy, B., and Eolfe, 
B., were of a different opinion. They pointed out that there 
was not to be any transitus, properly so called, in this case, 
as Carruthers and Co. wore to keep the control of the goods 
till payment, and they confine their judgment to the single 
point, that bankraptcy or insolvency does not by itself render 
an executory contract voidablS, al the election of the solvent 
party. But fhough they in express words avoid deciding 
what the effect of 'stoppage in transitu would have been, it 
is not too much to say, that the tendency of their reasoning, 
and especially of that of Parke, B., is to show that stoppage 
in transitu does not do more than restore to the vendor a 
security for the unpaid price, and does not rescind the 
contract. 

In JVcniwoj th v. 'OiUhwaite (a), in 1842, the point was 
discussed before Lord Abinger, Parke, B., Aldorson, B., and 
EoHe, B., and the Court then, though not deciding the point, 
intimated that Lord Abinger thought that, subject to some 
qualifications, stoppage in transitu did operate as a rescission 
of the contract, and that the other three Judges were strongly 
inclined to think, that its effect was only to replace the 


(a) IVMtwQith V Oiahwiiik, 10 M. k W. 436 ; 13 L J. Ex. 173. 
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vendor in the same position as if he had not parted with the 
possession, and entitle him to hold the goods until the price 
was paid down. * * 

In that case the goods were despatched in two parcels, by 
two different carriers; one parcel was stopped ip. transitu, the 
other reached their destination.* Th^ question was, what 
effect this partial stoppage in transitu had upon the insol¬ 
vent’s property in the other parcel. Parke, B., In delivering 
the judgment of the Court, said, “ What the effect of stop- 
“ page in transitu is, whether entirely to rescind the contract, 
“ or merely to replace the vendor in the same position as if 
“ he had not parted with the possession, and entitle him to 
“ hold the goods until the price be paid down, is a poinfrnot 
yet finally decided, and there are difficulties attending each 
“ construction. If the latter supposition be adopted (as most 
“ of us arc strongly inclined to think it ought to bo, on the 
“ weight of authority), the vendor is entitled to retain the 
“ part actually stopped in transitu, tiU. he is paid the price 
“ of the whole, but has no right to retake that which has 
“ arrived at its journey’s end. ^Eis right of lien is reverted 
“ on the part stopped, but no more. My Lor(l, Chief Baron 
“ has expressed an opinion th vliich he still adheres, that the 
“ contract is rescinded by a stoppage in transitif, but he does 
“ not think that this affects the right of'thb vendee to retain 
“ that portion of the goods which have been actually deli- 
“ vered to him, or in other words, have reached '^be place of 
“ their destination, more especially when the goods and the 
“ price may be apportionc(^ as in the present case, and a new 
“ contract be implied from the actual delivery and retention 
“ of a part.” • 

It is to be observed, that Lord Abinger, whilst holding 
that stoppage in transitu rescinded the contract, yet did not 
hold that this rescission was eomplete, or to be followed by all 
the consequences which attend a rescission. He never had 
occasion during his Iffe to explain what the precise force of 
these qualifications was, but it seems probable that he would, 
if called upon to explain his views, have said, as he hinted in 


I I 2 
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Gilson v. Carruthers (a), that stoppage in transitu was an arbi¬ 
trary rule, adopted for the advantage of trade, and that no 
common law phrase could exactly express its effect, hut that 
‘‘rescission” came n^rest to it, hut,that such qualifications 
must he attached as were hy usage found to be for the ad¬ 
vantage of trade. • 

But, however douStful it may have been formerly, it 
seems to he •clear law now that stoppage in transitu is not a 
rescission of the contract {b). 

[Hitherto the rights which the vendor has over the goods 
before they have come into the vendee’s possession, and the 
vendor’s right to withhold delivery, to stop in transitu, to 
retaiio possession, to resell and to rescind have been the 
chief subject of investigation. It is now proposed to consider 
the other remedies which are available to the party failed 
against where there has been a breach of contract. 

It is usual to speak of the failure of either party to do what 
he has promised to do as “ a breach of the contract.” Cor¬ 
rectly speaking, it is the promise to do so something which 
has been broken, the contracf with all its liabilities remains 
binding. The rights and remedies of either party, where 
there has been a breach of c»nt»act are so closely connected 
that it would»be more repetition to consider them separately. 

In the first pla(» it will be desirable to refer to the effect 
which a condition precedent has upon the position of the parties. 
In the case^of a simple bargain and sale, the vendee cannot be 
called upon to pay the price of the goods until the two 
implied conditions precedent, viz.,, that the property in the 
goods shall have been passed to him, and that the vendor 
shall have delivorcdor tendered them, shall have been per¬ 
formed. If there are no special, terms ia the contract the 
property passes to the vendee as soon as the bargain is con¬ 
cluded, and the goods are then at the vendee’s risk and he 
must pay for them; but it may be that the parties to the 
contract have agreed that the property shall not pass until 


(os) Gihson V. Onrrutlw^ 8 M & W. 321, ante, p. 481. 

(6) Per Cairns, L.J., m Schotsmans r. Lancaslwe it; Ymltslme Bu. Go., L. E 2 
Cli. Ap. 340 ; 36 L. J. CL 366. 
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some event has happened. In such a case the happening of 
that event is a condition precedent to the passing of the 
property, and to the vendee’s obligation to*pay. 

When the property !^s passed, theo vendee is not liable 
to pay for the goods .until the vendor delivers or tenders 
them. But if the vendor is unable to tender’them, in con¬ 
sequence of the goods having porisheS, he is in law released 
from his obligation to tender, and the vendee must pay for 
the undelivered goods if the property had passed to him, on 
the principle laid down in Taylor v. Caldivell (a), in 1863, 
“ The principle seems to us to be that in contracts in which 
“ the performance depends on tho continued existence of a 
“ given person or thing, a condition is impHed, thai the 
‘‘ impossibility arising from the perishing of the person or 
“ thing shall excuse the performance {b)T 
If the party who has the right to avail himself of a con¬ 
dition precedent has waived it, or prevented it from happen¬ 
ing or being performed (<?), he cannot afterwards avail himself 
of it. If the vendee refuses before tho vendor tenders the 
goods to accept them when tendered, the vendor may at once 
elect to consider the vendee’s refusal as a breach of conferact, 
and bring his action for damages for the,breach before the 
time for performance has arrived, oi;the vendor may decline 
to consider the refusal as a breach, and in that case the 
contract cannot be considered as broken, and each party is 
boTmd to do all that he has undertaken to do<(J). If the 
vendor or the vendee refuse to perform his part, the other 
party need not actually tender the goods or the price. He 
shows a good cause of action if he can prove that he was 
ready and willing to do so. • 

In the case of Ripley y.Jd^Clure (e), in 1849, the contract 
was, that the plaintifif, to whom a cargo of tea was to be con¬ 
signed from China, was to gell and deliver one third of it to 


(а) Taylor v. Caldwell, 3 B. & S. 826 ; 32 L. J. Q. B. 164. 

(б) See the cases mentioned in the note, ante, p, 230. 

(c) Machay v. Dick, 6 Ap. Ca. 251. 

(d) Post, p. 487. 

(fi) Bliley V, McClure, 4 Ex. 345 ; 18 L. J. Ex. 419. 
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tlie defendant in Belfast as soon as it should there arriye. 
Before the aiTival of the cargo the defendant became dissatis¬ 
fied 'with the contract, and % correspondence ensued, from 
"vyhich the plaintiff 43oncluded that the defendant did not 
intend to fulfil his contract, and sold, the tea on its arriyal 
■without tend&ring, and brought this action against him 
for breach of contraeCT In delivering the judgment of the 
Court on thn motion for a new trial, Parke, B., said that the 
question left to the jury was, “ Whether there was a refusal 
“ at any time, and whether that refusal had been subsequently 
“ retracted; and the jxu’y having found, as we think they 
“ were warranted by the evidence to do, that it had not, 
“ thOTe was certainly evidence of a continual refusal dovyn to 
“ and inclusive of the time when the defendant was hound to 
“ receive, which would render the defendant liable, if all the 
“ conditions precedent had been performed or waived («).” 
And when Lord Campbell, C. J., was delivering judgment in 
Corif V. Amhergate Railway Co. (6), he said that it was decided 
in Ripley v. McClure (c), “ that a refusal by the defendant 
“ before the arrival of the cargo to perform the contract was 
“ not of itself necessarily a breach of it, but that such refusal, 
“ unretracted‘down to, and ieclijsive of the time when the 

defendant v^as bound to receive the cargo, was evidence of 
“ a continuing rofijsal and a waiver of the condition precedent 
“ of dchveiy, so as to render the defendant liable for the 
“ breach of-contraet.” 

Next came the leading case of Gort v. Amlergate Railway 
Co. (i), in 1851, where the plaintiffs had contracted to supply 
the defendants with a largo quantity of railway chairs. They 
delivered some of thqm, and then the defendants declined to 
receive any more. Por the purpose of enabling themselves 
to carry out their conti'act, the plaintiffs had gone to con¬ 
siderable expense in buildings. The plaintiffs sued the de¬ 
fendants for damages for not accepting, and the defendants 
pleaded by way of defence that the plaintiffs had never 

(a) See also PlancM v. Golhurn, 8 Bing. 14. 

(h) Gojt V. Amhergate By. Go., 17 Q. B. 127 ; 20 L. J. Q. B. 460, 

(c) Bipley v, M^Glure^ 4 Ex, 345 ; 18i.L. J, Ex. 419, 
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tendered tlie chairs, and that they had not been prevented 
from doing so by them. Lord Campbell, C. J., on the motion 
for a now trial, said it was not denied that if the defendants 
would have accepted and pEid for the chairs the plaintiffs 
would have supplied’them, and continued, “We axe of 
“ opinion, however, that the jiuy were fully justified upon 
“ the evidence in finding that ’the plaiatiffs were ready and 
“ willing to perform the contract, although they never made 
“ and tendered the residue of the chairs.” * 

In Frost v. Knight{a\ in 1872, Coekbum, C.J., delivering 
a judgment in which Keating and Lush, J.J., concurred, 
said (i), “ The law with reference to a contract to be 
“ performed at a futiu-e time where the party bound to per- 
“ formance announces prior to the time his intentionTnot to 
“ perform it, as established by the cases of Hochster v. De 
“ la Tour{c'j, and the Danube and Blade Sea Company v. 
“ Zems {d\ on the one hand, and Ave^'y^ v. Bowden (e), Reid 
“ V. IIosMns (/), and Banvidc v. Bul>a(y), on the other, may 
“ be thus stated. The promisee, if he pleases, may treat the 
“ notice of intention as inoperative, and await the time when 
“ the contract is to be executed and then hold the other party 
“ responsible for all the consequences of non-performance. 
“ But in that case ho keeps the contract ’alive for the benefit 
“ of the other party as well as his‘own; he "remains subject 
‘‘to all his own obligations and liabilities under it, and 
“ enables the other party not only to complete the contract if 
“ so advised, notwithstanding his previous repudiation of it, 
“ but also to take advantage of any supervening circumstance 
“ which would justify him in declining to complete it. 

“ On the other hand, the promisee may, if he thinks 
“proper, treat the repudiation of "the other party as a 

(a) Frost t. Knight, L. R. 5 Ex. 322 ; L. R. 7 Ex. Ill j 39 L. J. Ex. 277 ; 41 
L. J. Ex. 78. 

(5) L. R. 7 Ex. 112 ; 41 L. J. Es. 79. 

(c) Hochster y. De la Tour^ 2 E. & B. 678 5 22 L. J. Q. B. 455, 

(d) Danube and Black Bea Go. v. Zenos, 11 C. B. K S. 152 ; 13 C. B. N. S, 826 ; 
31 L. J. 0. P. 84; 31 L. J. C. P. 284. 

( 0 ) A'dcnj V. Bowden, 6 E, B. 953 ; 20 L, J. Q. B. 3. 

(/) Beid V. Hoslins, 6 E. & B, 953 ; 26 L, J. Q. B. 5. 

(g) Banoick y. Buba^ 2 C. B. K. S. 563 ; 26 L. J. C. P, 280, 
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“ wrongful putting an end to the contract, and may at once 
“ hiring his action as on a breach of it 5 and in such an 
“ action he will be entitled to such damages as would have 
“ arisen from the non-perform§nce of the contract at the 
“ appointed time, subject, however, i6 abatement in respect 
“ of any circumstances which may have afforded him the 

means of mitigating *his Idss.” The words “ a wrongful 
putting an end toj the contract ” were probably used only 
in the sense of breaking the contract and not as rescind¬ 
ing it. 

But there is nothing to prevent the parties from intro¬ 
ducing into their agreement any stipulations or conditions 
they may think desii'able: and these stipulations may make 
the obligation of either party to be independent of what 
would otherwise have been an implied condition precedent. 

Thus, if the parties think well to agree to it, they may 
agree that the vendee shall pay the price at once, and this 
quite independently of where the property is, and of whether 
the goods have been tendered or not. And on the other 
hand they may agree that thq vendee shall not be called 
upon to pay the price, although the property has passed to 
him and the goods have been delivered, until the happening 
of some event, as in "the case of a sale on credit. 

The extent tb which the obligations of the parties are 
within their own c(?nu:ol may be seen from the judgment 
of Blackburn, J., in the ease of the Calcutta Co. v. De 
Mottos [a), cited on page 236. 

In Dunlop v. Grote (i), in 1845, the defendants had, in 
March, contracted to buy from the plaintiffs 1000 tons of iron 
to be delivered before the end of April, “ and if the delivery 
of the said iron should not be required by the defendants 
on or before the 30th day of April then next ensuing, the 
said iron was to be paid for by the defendants on the day 
and year last aforesaid.” The defendants paid a portion of 
the price and refused to pay the balance. Cress well, J., held 


(a) Tlie Oahutta Co. v. Da Mattos, 32 L. J, Q B. 3gl, 
(J) Dunlop V, Grote, 2 Car, & Kir. 153, 
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th.at tlie plaintiffs were entitled to recover the whole 
siun. 

And in Castle v. Playfor:^(a)^ in 18>70, the defendant 
agreed to purchase from the plaintiffs) a quantity of ice, the 
vendors “ forwarding Jbills of ladiag to the purchaser; and 
upon receipt thereof the said purchaser takes upon himself 
all risks and dangers of the seas, rivers, and navigation 
of whatever nature or kind soever; and th* said BE. BE. 
Playford agrees to huy and receive the said ice on its 
arrival at ordered port * * * and to pay for the same in 
cash on delivery, at and after the rate of 20s. sterlmg per 
ton of 20 cwt. weighed on board during delivery.” * * * 
The plaintiffs shipped a cargo, and forwarded the biU of 
lading to the defendant by whom it was received. 

The ice was lost during the voyage and the defendant 
refused to pay for it. It was held on Appeal by Cockburn, 
C.J., Willes, Blackburn, Mellor, Brett, affd Grove, JJ., that 
ho was boxmd to pay for it: Blackburn, J., saying, “The 
“ parties in this case have agreed, whether the property 
“ passed or not, that the pui-clmser should, from the time he 
“ received the bills of lading, take upon hunself all risks 
“ and dangers of the seas.,; and * * * I do’ not see what 
“ risk he took upon himself at all, unless it was this that he 
“ said, ‘ If the property perishes by the dangers of the seas, 
“ ‘ I shall take the risk of having lost the property, whether 
“ ‘ it be mine or not.’ ” 0). 

It may be that although the condition precedent which 
has not been performed was something to be performed by 
one of the parties to the contract, yet if it was merely a 
condition, and not accompanied by a promise by that party to 
perform it, that party will not be liable to the other for the 
non-performance. The question is simply, has that person 
promised to perform it, or jpromisod or tfndertaken that it 
shall be performed; if he has, he is liable in damages if he 


(а) Castle v. Playford^ L. K 5 Ex. 165 ; 39 L. J. Ex. 150 ; L. R 7 Ex. 98 ; 41 
L. J. Ex. 44. 

(б) See Mai tineau v. KitcMng, L. R. 7 Q. B. 436 ; 41 L. J. Q. B. 227, 
ante, p. 182 ; and Tiegelles v* & wellj 7 H & X. 574, ante, p. 233. 
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does not perforin it or it is not performed. If tlie contract 
■was merely that if he performs it or if it happens then certain 
results are to follow, he is not j^ahle. 

Thus in Boyd t. SifiMn (n), in 1809, the "vendee sued the 
■vendor for not delivering hemp which hy the contract was to 
be delivered when it should grrive by a certain vessel. The 
vessel arrived but "with^no hemp on board, and the plaintiff 
was nonsuite4'(5). 

Vernede v. Weher(c'^f in 1856, was an action for not 
delivering. The contract was in these terms, “ Bought for 
account of Messrs. Vernede and Company, of Mr. C. F. 
Weber, the cargo of 400 tons (provided the same be 
shipped for sellers’ account), more or less, Aracan ISTecrensie 
rice * * * at 11s. Qd. for Necrensie, or at 11s. for 
Larong, the latter quantity not to exceed 50 tons.” The 
cargo was found on arrival to consist of 285 tons of Larong 
and 159 tons of L^tourie. And the plaintiffs alleged as the 
defendant’s breach of contract, that the cargo was not 
Aracan Heeronsie. But the Court of Exchequer was of 
opinion, that there was no absolute warranty that the rice 
which was shipped should be Aracan Necrensie, but was 
subject to the proviso that suqjhi a^pargo should be shipped (d). 

These cases, may bo contrasted with Hale v. Eawsoii (e), in 
1858, which was ^nr absolute contract to deliver, provided 
the ship should arrive, whether the goods were on board or 
not. The ship arrived, but with no goods on board, and the 
buyer brought this action for damages for not delivering 
goods according to contract. The sale was of 50 eases of 
East India tallow, to be delivei-ed on the safe arrival of the 


(a) Boyd V. Stffkm, 2 Camp. 326. 

(b) See ante, p. 231; «jid Hawes v. Humhle, 2 Camp. 327, n.; Idle v. Thornton, 
3 Camp. 274; Johnson v. Macdonald, 9 M. & W. 601 ; 12 L. J. Ex. 99 ; Loveeft v. 
Hamilton, 5 M. & W. 639. 

(c) Vemude v. Weber, ] H. & K 311 ; 25 L. J. Ex. 326. 

{d) See also Smith v. Myer^, L. K. 5 Q. B. 129; L. B. 7 Q. B. 130; 39 L. J. 
Q. B. 210; 41 L. J. Q. B. 91, ante, p. 237; and other ca'^es on conditions pre¬ 
cedent. 

(e) Hah v, Bamon, 4 C. B. N. S. 85 ; 27 L, J. C. P. 189. 
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‘ Countess of Elgin.’ Tlie defendants pleaded ttat tlie ship 
had arrived without any tallow on hoard without any negli¬ 
gence on their part. The pT^iatife demtsUTed, on the ground 
that the defendants ha(i contracted to'deliver unconditionally. 
The Court gave judgment for the plaintiff, sayiug that 
“ where the agreement is absolute, or conditional on an event 
‘‘ which happens, the vendor will be liable for a breach, 
“ although he could not help the non-performance (a).” 

And it is for the person who wishes to avail himself of his 
rights which are dependent on the happening of a condition 
precedent to show that the condition has happened, or that 
the happening of it has been prevented by the opposite 
party. 

In AtJdnson v. Smith (h), in 1845, the defendants had 
agreed to purchase from the plaintiffs 30 packs of Cheviot 
fleeces, and to accept a bill for 250Z. and deliver to the 
plaintiff some coarse woollen cloths ealle(rnoils. The plaintiff 
delivered a part only of the fleeces; and the Court held that 
the contracts were not independent, and that the plaiutiffs 
could not sue the defendants for non-delivery of some of the 
noils, without proof of delivery or tender of the rest of the 
fleeces. t ^ ’ 

And in Bankart v. Bothers (c)^ in I 8663 by agreement 
the plaintiff was to purchase certain lands and minerals from 
the defendant, and the defendant was to purchase from the 
plaintiff all the coal he might require from tinffe to time at a 
fair market rate. The Court held that the acts were to be 
concurrent, and that thq plaintiff could not sue the defendant 
for not taking the coals without performing his part of the 
agreement. 

Having considered shortly the effect of express stipulations 
as to payment, delivery, &c., on the remedies of the parties, 
it is proposed now to consider in what way the parties may 


(tt) See also Gorrissen v. Feirin, 2 C. B. N. S. 6S1; 27 L. J. C. P. 29. 

Q)) Atldmoii V. Smith, 14 M. & W. 695 ; 15 L. J. Ex. 69. See also Broyden v. 
Marnotf, 2 Bing. N. C. 473, in J836, 3 Bing. N. C. 88; Tlmrndl v, Bcdhirnie, 2 
M. & W. 786, in 1837. 

(c) Banhart v. Bowers, L. I 0, P, 484, 
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assert their rights, and it will he convenient in the first place 
to consider the position of the vendee where the vendor does 
not tendei* the goods. The 'vendee may in some very 
exceptional cases compel the vendor to perform his conti'act 
specifically, that^is to deliver those very ^oods; but generally 
speaking he cannot do s^ the imle being that where damages 
will afford an adeq^uate compensation for the breach, the 
vendee cannot get a decree for specific performance. Cases 
where specific performance has been decreed are so un¬ 
common that it is suflS.cient here to refer to the case of Cuddee 
V. Rutter in White and Tudor’s Leading Cases in Equity, 
Vol. I., where the learning on the subject will be found. 

By section 2 of the Mercantile Law Amendment Act of 
1856 («), it was enacted that, “ In ah actions and suits for 
‘‘ breach of contract to deliver specific goods for a piice in 
“ money, on the ap;^lieation of the plaintiff, and by leave of 
“ the Judge before whom the cause is tried, the jiuy shall, if 
“ they find the plaintiff entitled to recover, find by their 
“ verdict what are the goods in respect of the non-delivery of 
“ which the plaintiff is entitled to recover and which remain 
“ undelivered; what (iO any) is the sum the plaintiff would 
“ have been liable .to pay for the dehvery thereof; what 
“ damages (if any) the plaintiff would have sustained if the 
“ goods should be delivered under execution, as hereinafter 
“ mentioned, and what damages if not so delivered; and 
“ thereupon, ff judgment shall be given for the plaintiff, the 
“ Court or any Judge thereof, at their or his discretion, on 
‘‘ the application of the plaintiff, shall have power to order 
“ execution to issue for the delivery, on payment of such 
“ sum (if any) as shall diave been found to be payable by the 
“ plaintiff as aforesaid, of the said goods, without giving the 
“ defendant the option of retaining the same upon paying the 
“ damages assessed; and such writ of execution may be for 
the delivery of such goods; and if such goods so ordered to 
“ be delivered, or any part thereof, cannot be foimd, and unless 
“ the Coiut, or such Judge as aforesaid, shall otherwise order. 


(ft) 19 & 20 Viet. e. 97. 
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“ the sheriff, or other officer of such Court of Eecord, shall 
“ distrain the defendant by all his lands and chattels in the said 
sheriff’s bailiwick, or with^ the jurisdiction of such other 
“ Court of Record till the defendantjdeliver such goods; or, 
‘‘ at the option of the plaintiff, cause to be made of the 
“ defendant’s goods the assessed value or damages, or a due. 
“ proportion thereof; provided that ?he plaintiff shall, either 
“ by the same or a separate writ of executioEi) be entitled to 
“ have made of the defendant’s goods the damages, costs, and 
“ interest in such action or suit.” 

The vendee’s usual remedy where the vendor fails to deliver, 
is an action to recover damages from him for his failure to 
deliver according to contract; of this many examples^vill be 
found in the chapter on Conditions Precedent. By the third 
section of the Common Law Procedure Act of 1852 (a), it 
has become unnecessary to mention any form of action in 
the writ. Prior to that Act the writ stat(?d whether the action 
was in trover or assumpsit, &c., and in reading the cases it is 
important to bear in mind that the plaintiff sometimes failed 
in one form of action where’he would have succeeded if he 
had brought it in another. Such a case merely showed that 
that particular form of aetj^on,would not lie. 

If both parties are in default, then neithen party can bring 
his action against the other, if the perSoimance by each party 
of his own undertaking is in law a condition precedent to 
the obligation of the other party to perform his undertaking, 
as in AtJcinson v. Smith (h) and Bankart v. Bowers (c). But 
where the contracts arc independent, then either party may 
bring his action against the other for non-performance, although 
he has not performed his own part. , 

And if the price or any part of it has been paid, but the 
goods have not and should have been delivered, the money 
paid for the goods not delivered may be recovered back 
again. 


(tt) 15 & 16 Viet. 0. V6. 

(6) Atkinson v. Smithy 14 M. & W. 695 ; 15 L. J, Ex, 59, 
(r) Bankart v. Bowers, L. R. 1 C. P. 484, 
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Thus in. Devauz v. Gonolly (a), in 1849, the plaintifEs in 
London agreed to purchase from the defendant at Singapore, 
175 tons of terra japonica, and gave their acceptances for the 
price on receipt of the hills of lading. ^ When it arriyed and 
vas veighed there were 20 tons short,, and the Court hold 
that the p laintiffs were entitle^ to reeoyer the amount oyer- 
paid as upon a partial failure of consideration. 

Cbvas y. Binyham{h), in 1853, was an action in which the 
purchaser sought to reeoyer a part of the purchasc-moncy 
which he had paid, the bought note was, “Messrs. John 
Bingham and Co., I haye this day sold to you, for account 
of Mr. Stamaty Coyas, the cargo per ‘ Prima Donna ’ » * ^ 
now at J^ueenstown, as it stands, consisting of about thirteen 
hundred quarters Ibraila Indian com, at the price of thirty 
shillings per imperial quarter * * * The quantity to he 
taken from the hill of lading.” The quantity according to 
the hill of lading wa^ 1667| quarters, for which amount the 
plaintiffs paid. But when the ship was unloaded, there 
turned out to ho only 1614^ qrs. on hoard, or about 58 qrs. 
less than the amount paid for. ’But the Court hold that the 
purchaser was hound to pay for the quantity named in the 
bill of lading, and ran the risk erf that quantity being more or 
less than the actual quantij;y on board. 

And corresponding to this remedy is the yendor’s right to 
sue the yendee for not accepting the goods; of this seyeral 
examples will i)e found in the chapter on Conditions Prece¬ 
dent. 

The case of Chineryr. ViaU{c), in„1860, is an authority 
that the plaintiff cannot by suing in troyor, get greater 
damages than by suing.for damages for breach of contract. 
There the plaintiff had purchased frgm the defendant forty- 
eight sheep at fifty-three shillings each. He took away 
and paid for fiye of them, and ^omo days afterwards ho 
called for the remaining forty-three, and found that the 


(a) Demux y. Comlhj, 8 C. B. 640; 19 L. J. C, P. 7l. 
(5) Oovas V. Bingham, 2 E. «&: B. 836; 23 L. J. Q. B. 26. 
(c) Chinery v. Vktll, 3 H. & N, 288 ; 29 L. J, Ex. 180. * 
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defendant had resold them. The plaintiff then brought this 
action against the defendant, declaring in trover in one count, 
and in another for not dcliveijing the sheep, and recovered a 
verdict for 118?. 19s. the full value oi the forty-three sheep 
on both counts. The,Jury also found that the actual damage 
sustained by the plaintiff was On the motion to reduce 
the verdict to 6?., Bramwell, B., said, that the sheep had 
been resold before the vendee was in default, as it was a sale 
on credit, but that the plaintiff was not entitled to recover 
more in trover than the actual damage he had sustained, 
“ the principle deducible from the authorities being that a 
“ man cannot by merely changing the form of action entitle 
“ himself to recover damages greater than the amqjint to 
“ which he is in law entitled, according to the true facts of 
“ the case, and the real nature of the transaction. Here the 
“ result is that the plaintiff is entitled to recover ol. ordy («).” 

Having considered the position of thS parties where the 
vendor has not tendered the goods, the next question is what 
are their rights where the vendor does tender. It will be 
convenient to examine in the ffrst place those oases in which 
the property in the goods has passed to the vendee. In that 
case he cannot return them. -,After accepting them so that 
the property in them has passed to, him, he cannot, when he 
comes to examine them and discovers thet they are not what 
he contracted for, call upon the vendor to take them back 
again. The law on this point was laid down in the leading 
ease of 8t}'eei v. Blay (d), in 1831, which has been followed 
in many cases. There the plaintiff sold a horse to the defen¬ 
dant with a warranty of soundness, the defendant resold it to 
BaUcy, who parted with it in exchangee to Olbomc, who sold 
it back to the defendant., The defendant then finding that 
the horse was unsound, returned it to the plaintiff. The 
horse was unsound at the time of the first sale. The Court 
held that the defendant could not compel the plaintiff to take 
back the horse, after having accepted it and resold it, which 


(a) See also Johisoii v. La/ic. and York (Jo,, 3 C. P. D. 499. 
(h) ^street v. Bluy, 2 B. & Ad. 456. 
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were acts of owDership moonsistcnt with the purposes of a 
trial. 

In Parsons v. Sexton (a), in 1847, the vendor sued for the 
price of an engine sold^ in the following circumstances. The 
engine had heen erected, and subsequently taken to pieces, 
and was lying in the plaintiffs’ works, where the defendants’ 
foreman'saw and exammed it. The plaintiff then made an 
offer to sell it sss follows: “ I, James Parsons, do hereby agi’ee 
to provide a fourteen-horse engine, and sixteen-horse boiler 
with fittings and everything complete, for the sum of 260/.” 
The defendants accepted on the terms following: “In con¬ 
sideration of your supplying us with a certain fourteen-horso 
engine-which our foreman has inspected, &c.” The engine 
was delivered at the defendants’ works, but the plaintiff 
was unable to make it work up to fourteen horse-power, 
and the defendants rejected it. It was held that, assuming 
there was a warranty as to power, and that there was a breach 
of it, that that was not an answer to a claim for the price, 
although it might be the ground of a set-off or cross-action. 

And mDawson v. Oollis (h), inl851, the sale was of 31 pockets 
of hops warranted equal to sample, the Court hold that on the 
sale of a specific chattel the buyer-cannot refuse to accept it 
because it is found not to, correspond with the sample. 

In delivering judgment in Belin v. Burness{c), in 1803, 
Williams, J., said, “ Accordingly, if a specific thing has been 
“ sold with 3, warranty of its quality, under such eii'cum- 
“ stances that the property passes by the sale, the vendee 
“ having been thus benefited by the partial execution of the 
“ contract, and become the proprietor of the thing sold, 
“ cannot treat the failure of the warranty as a condition 
“ broken (unless there is a special stipulation to that effect 
“ in the contract, see Bannenmn v. White (d )), but must 
“ have recourse to an action for damages in respect of the 


(a) Parsons v. Sexton, 4 0. B. 899 ; 2 C. & K. 266. 

(h) Dawson v. Gollis, 10 C. B. 623 ; 20 L. J. C. P. 116. 

(c) Behn r. Burness, 3 B. & S. 755 ; 32 L. J. Q. B. 204. 

(d) Bannerman v. TFJiite, 10 C. B. N. S. 844; 31 L. J. C. P. 28, next page. 
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“ broach of TraiTanty. But in cases where the thing sold is 
“ not specific, and the property has not passed by the sale, 
“ tho rendeo may refuse to r^ceiTe the thing proffered him 
“ in performance of the ^contract, on th<!) ground that it does 
“ not correspond with, the deseriptire statement, or in other 
“ words, that tho condition expressed in the contract has not 
‘‘ been performed. StiU, if ho receives the thing sold, and 
“ has tho enjoyment of it, ho cannot afterwards treat tho 
“ descriptive statement as a condition, bnt only as an agree- 
“ ment, for a breach of which he may bring an action to 
“ recover damages.” 

In Bannerman v. White (a), in 1861, where the vendor sued 
for the moiety of the price of hops delivered, which corre¬ 
sponded with tho sample, bnt in the cultivation of them 
sulphur had been used, although at tho time of the sale tho 
plaintiff had stated that sulphur had not been used, and it was 
admitted that the defendant would not haTe bought the hops 
if he had known this, the Court hold that he might refuse 
to pay the price, as the intention of the parties was that if 
sulphur had been used there diould be no contract. It was 
the condition upon which the defendant contracted. 

When the vendee has aceppt^d the goods_, and subsequently 
finds that there has been a breaehef warranty, or in other 
words, that the goods delivered are not- in all respects what 
the vendee contracted for, then, although ho cannot return 
them and revest the property in the vendor, he may bring an 
action for breach of warranty. And if he has not yet paid 
for them, he may wait until the vendor sues him for the 
price, and then set off the vendor’s breach as matter in reduc¬ 
tion of the vendor’s claim. 

In Pateshall v. Tranter (p), in 1835, where the purchaser 
kept a horse, warranted sound, for several months, without 
notifying to the vendor that it was unsound, it was hold that 
he had not lost his right to sue on the warranty (c). 


(a) Banneiman v. 10 0. B. llT. S. 844; 31 L. J. 0. P. 28, 

{h) Pateshall v. Tranter, 3 Ad. & El. 103. 

(c) See (ilbo Fielder v. Starhin, 1 H. Bl. 17 ; Buchanan v. Purnshaiv, 2 T. R. 
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In Shepherd v. Kam{a), in 1821, the defendant sold the 
plaiatiff a copper-fastened vessel,” “ as she now lies, to he 
taken with all faults, without ^lowance for any defects what¬ 
soever.” She was iuifaot only partially copper-fastened, and 
was not what was known in the trado as a copper-fastened 
vessel, hut the plaintifi had a full opportunity to examine 
her before buying her.* The plaintiff brought this action for 
breach of warranty, instead of rejecting the ship, as he probably 
might have done, and obtained a verdict, which the Court re¬ 
fused to set aside, on the groraidthat “ with all faults ” meant 
with all faults consistent with the ship being a copper-fastened 
ship, whereas she was not a copper-fastened ship at all. 

Ta^loi' V. Bullen (b), in 1850, was a case very similar to 
Shepherd v. Kain (a). The sale was of a vessel as she lay, with 
all faults, but the defendant, who was the vendor, had stipu¬ 
lated that no allowance should be made for ‘‘ any defect or 
error whatever.” The Court held that there was no warranty, 
and gave judgment for the defendant, on the ground that if 
the vessel was not what she was warranted, the vendor had 
either committed a fraud or an error; if a fraud, the plaintiff 
had another remedy; if merely an error, the defendant’s lia¬ 
bility was excluded by the tejunSnof the contract. 

In Allan Y.Xahe (c), ip 1852, the defendant had sold turnip 
seed, which he wawasated to be Skirviug’s Swedes. The seed 
turned out not to be such, and the plaintiff obtained a verdict 
for breach of warranty, which the Court upheld. Erie, C. J., 
said:—“When the vendor gives a description of the pro- 
“ perties of an article, it is a question for the jury whether 
“ such a description is a mere commendation of the article, or 
“ a direct representation that he sells it as being the parti- 
“ cular article described ” 

And in Wider v. Sehili&zi{d\ in 1856, the sale was of “ Cal¬ 
cutta linseed tale quale,” but the seed was found to contain 
fifteen per cent, of seeds which were not linseed. The quo^- 


(o.) Sliepheid v. Kain, 5 B. & Aid. 240. 

(b) Taylor v. Bullen, 5 Ex. 779 ; 20 L. J. Ex. 21. 

(c) Allan V. Late, 18 Q. B. 560. 

(cl) melei V. Schih^.^A, 17 C. B. 619 j 25 L. J. C. P. 89. 
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tion left to tlie jury was, whetlier there was such an admix¬ 
ture as to alter the distinctive character of the article, and 
the jury found a verdict for ihe plaintiff? This was held to 
be no misdirection. , / 

8imond v. Brculdon (a), in 1857. The contract was:— 
“ Bought for account of, &c., the following cargo of Arracan 
rice, per ‘ Severn,’ &e. The cargo to consist of fair‘average 
Nicranzi rice, the price of which is to be 11^. Qd. per cwt., 
with a fair allowance for Larong, or any other inferior de¬ 
scription of rice (if any), but the seller engages to deliver 
what is shipped on his account, and in conformity with his 
invoice.” The jury found that the rice delivered was not 
fair average Nicranzi rice, and the plaintiff obtained»a ver¬ 
dict, which the Court uphold. 

Cockbum, C.J., said that the contract amounted “to a 
“ warranty on the part of the seller that the cargo should 
“ consist of fair average Mcranzi rice, with a stipulation, 
“ introduced for the benefit of the buyer, that he may, if he 
“ chooses, take the cargo, such as it is, and claim a deduction 
“ in price for the inferior quality ” (5). 

And in Davis v. Hedges (c), in 1871, it was decided by 
Hannon, Blackburn, and Lush, JJ., that ihe vendee is not 
bound to set off his damages when, sued for-the price, but 
may pay the fuU amount of the vendcTr’S claim, and is not 
prejudiced by having so done when he briags his action 
against the vendor for breach of warranty. * 

The leading case on the subject that the vendee may set 
off his damages, in an action for the price by the vendor, is 
Mondel v. 8teel {d\ in 1841. Parke, B., in delivering judg¬ 
ment, said:—“ Formerly it was the prssctioe, where an action 
“ was brought for an agreed price, of a specific chattel sold 
“ with a warranty, or of work which was to be performed 


(a) Simond v. Braddon, 2 C. B. N. S. 324; 26 L. J. C. P* 198. 

(h) See also Joslincj t. Kingsford^ in 1863, emfe, p. 210 ; 13 C. B. N. S. 447 ; 32 
L. J, C. P. 94. 

(c) Davw V. Hedges, L. E. 6 Q. B. 687; 40 L. J. Q. B. 276 ; Broom v. Bmis, 
cited 7 East, 480 ; GormaeJe v. GilliSj cited 7 East, 481. 

(d) Mondel v. Steely 8 M. & W. 858; 10 L. J. Ex. 426. 


K K 2 
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‘‘ according to contractj to allow the plaintiff to recover the 
“ stipulated sum, leaving the defendant to a ci’oss action for 
“ breach of the wairanty or contract; in which action, as well 
“ the difference betwetn the price contracted for and the real 
value of the articles or of the work done, as any eonsc- 
‘‘ quential damage m^ht have been recovered J and this 
ooursfi was simple and consistent. But after the ease of 
JSasten v. Sutter («), a different practice, which had been 
“ partially adopted before in the case of King v. Boston (J), 
began to prevail, and being attended with much practical 
‘‘ convenience, has been since generally followed j and the 
“ defendant is now permitted to show that the chattel, by 
reason of the non-compliance with the warranty in the one 
case, and the work, in consequence of the non-performance 
“ of the contract in the other, were diminished in value. It 
“ must be considered, that in all these cases of goods sold 
‘‘ and delivered with a warranty, and work and labotu’, as 
“ woU as the case of goods agreed to bo supplied according 
“ to a contract, the rule which has been found so convenient 
“ is established, and it is competent for the defendant, in all 
“ of those, not to sot off, by a proceeding in the nature of a 
“ cross-action, the {imount of damages which he has sustained 
“ by broach o:& the conti;iact, but simply to defend himself by 
“ showing how mtioh loss the subject-matter of the action 
was worth, by reason of the breach of contract; and to the 
“ extent thaft he obtains, or is capable of obtaining, an abatc- 
“ ment of the price on that account, he must bo considered as 
‘‘ having received satisfaction for the breach of contract, and 
“ is precluded from recovering in another action to that ex- 
cent, but no more.”* 

If the contract was not a sale of 3 U ear-marked chattel, and 
was an executory one so that the property in the goods did 
not pass at the time of the contract, then the vendee may 
refuse to accept them Avhen tendered, if they are not such ah 
the vendor warranted they should be. If he accepts them. 


(ci) Basten v. Butter^ 7 East, 479. 
(6) King v. Bodm, 7 fast, 481, n. 
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then, as before, be cannot return tbem, but bas bis remedy 
in an action for damages. It may become a question wbetber 
tbe rendee bas accepted tbe^oods, and yi eases of sale by 
sample there is no acee;ptance until tl^ vendee bas inspected 
tbe bulk and found it .to correspond ■with tbe sample; and if, 
through tbe acts of tbe vendoi^ the inspecticta is an illusory 
one, tbe vendee may treat it as no iaJ|)ection at all, as in the 
case of Heilhutt v. SicTcson (a). „ 

Tbe vendee may deeliae to accept or pay for tbe goods 
when tendered, if there is any condition precedent to bis 
obligation to do so wbicb bas not been performed. Many 
examples of this ■will be found in tbe chapter on Conditions 
Precedent. 

There are two dieta in SMpton v. Casson (b) and in Oxen- 
dcile V. Wetlierell (c), that whore a vendor fails to deliver tbe 
whole quantity contracted for, the purchaser may return tbe 
part received as soon as tbe time for delihmring is past; but 
it seems more than doubtful, on principle, whether bo could 
do so if tbe property bad passed to him, in tbe absence of 
some agreement, express or implied. 

It is now well settled that in tbe sale of goods, specific 
at tbe time of the sale, tb^ i^ ear-marked or Identified as the 
subject-matter of tbe sale, tbe vendee cannot.put tbe breach 
of a warranty on tbe same footing as an •unperformed condi¬ 
tion precedent. Ho cannot deeliae to accept ear-marked 
goods, on the ground that they are not as good as those 
contracted for. Where tbe goods were ear-marked at tbe 
time of tbe contract, tbe ^stipulation as to quality is not a con¬ 
dition precedent uncomplied with, and as such entitling tbe 
vendee to reject tbe goods, but a warrant}’'merely, for tbe 
breach of which tbe ven^pe may obtani damages. Although 
as will be afterwards seen, tbe law is otber'wise in cases 
where tbe goods were not^ specific or oar-marked at the time 
of the contract. Tbe following extract is from Smith’s Lead- 


{ci) Eeilhutt V. Eiclson, L. R *7 C. P. 438; 41 L. J. C. P. 228. 

(b) SMpion y. Casson, 5 B. & C. 378, in 1826. 

(c) Oxendale v, JVctherell, 9 B. & C, 386, in 1829. 
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iag Cases (a), and states tlie learned authors’ view of the law 
on the subject with great clearness. “ A warranty, properly 
“ so called, can oi\}.y exist where the subject-matter of the 
“ sale is ascertained |nd existing, so as to be capable of 
“ being inspected at the time of the pontract, and is a col- 
“ lateral engagement that the specific thing so sold possesses 
“ certain qualities, but*the 'property passing by the contiuct 
“ of sale, a bi;paoh of the warranty cannot entitle the vondeo 
“ to rescind the contract and revest the property in the 
“ vendor without his consent. * * * But where the 
“ subject-matter of the sale is not in existence, or not ascer- 
“ tained at the time of the contract, an engagement that it 
“ shal^ when existing or ascertained, possess certain quali- 
“ ties, is not a mere warranty, but a condition, the perform- 
“ ance of which is precedent to any obligation upon the 
“ vendee under the contract, because the existence of those 
“ qualities being part of the description of the thing sold 
“ becomes essential to its identity, and the vendee cannot be 
“ obliged to receive and pay for a thing different from that 
“ for which he contracted.” • 

And Mr. Benjamin, in his Treatise on Sales (5), says :— 
“ The same reasoning which ^pljes to a thing not yet exist- 
“ ing, or not y,et ascertained, would seem equally applicable 
“ to goods in a dist^mt country, or on the high seas, beyond 
“ the possible reach of the buyer’s inspection.” 

The case of Heyworth v. Hutchinson (<?), in 1807, is a very 
instructive one on this point. The defendant bought 413 
bales of wool, to airive ex ‘ Stige,’ at lO^c?. a pound. “ The 
wool to be guaranteed about similar to samples, and if any 
dispute arises it shall jje decided by the selling broker, whoso 
decision shall be final.” When the wool arrived at Liverpool, 
180 bales turned out to be worth %d. a pound less than the 
sample, 201 bales l^d. a pound less, and 32 bales \d. a 
pound. The brokers decided that the defendant should take 


(«) Smith’s Leading Cases, 6th ed., Vol. II., p. 27. 
{h) 2nfl eel., p. 749. 

(c) Heyworth v. Hutchinson, L, E. 2 Q. B. 447. 
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the bales at tbe reduced prices. Tbe defendaufe contended 
that they might decline to accept tbe wool, as not being 
about similar to sample. Tbe Coint, consi^pting of Cocbbum, 
CJ., Blackburn, Sbee, and Lusb, JJ., feeld that this was a 
sale of specific wool, jritb a warranty that tbe quality was 
similar to sample, and that tbe defendants couM not reject it, 
but might bring a cross-action on tb# warranty, or give tbe 
inferiority in evidence in reduction of damages^ Blackburn, 
J., said;—“ Tbe wools are guaranteed about similar to sam- 
“ pies. Now, such a clause may be a simple guarantee or 
“ warranty, or it may be a condition. Generally speaking, 
“ when tbe contract is as to any goods, snob a clause is a 
“ condition going to tbe essence of tbe contract; but when 
“ tbe contract is as to specific goods, tbe clause is only col- 
“ lateral to tbe contract, and is tbe subject of a cross-action, 
“ or matter in reduction of damages, according to tbe case of 
“ Mondell v. 8teel (a). Here there is, I think, merely a war- 
“ ranty, as distinguished from a condition.” 

And in tbe subsequent case of Asemar v. Oasella (h), Lord 
Blackburn said of Heyioorth ■%. Hutchinson (c), that tbe wool 
which anived was of tbe same kind or character, but inferior 
only in quality. It is somewhat difficult to reconcile tbe two 
cases of Toulmin v. Hedley (d) and Heyworlh \.^Hutehinson (c), 
but possibly in tbe latter case tbe stipuiatjon that tbe brokers 
should decide disputes may have bad some weight. 

If tbe vendee has tbe right to refuse to aec^t tbe goods, 
as where there is some condition precedent not complied with, 
or tbe ordinary case of goods debvered on sale or return {e\ 
be must do so in a reasonable time and uneqtiivocally, and be 
must return them in tbe same condition as that in which be 
purchased them. If after a reasonable trial be finds tbe goods 
are not up to sample, or not what be approves of, be may tell 


(а) Mondel v. Steel, 8 M. & W. 858 ; 10 L. J. Ex. 426. 

(б) Azemar v. Gasella, L. R 2 C. P. 341 and 677; 36 L. J. C. P. 124 and 263. 

(c) Heyworth v. Hutchinson, L. R. 2 Q. B. 447. 

(d) Toulmin v. Hedley, ante, p. 207; 2 C. & K. 157. 

(e) Moss V. Siceet, in 1851, 16 Q. B. 493 ; 20 L. J. Q. B, 167 ; Parher v, Palmer, 
4 B, & Aid. 387 ; Bichardson v. Dunn, 2 Q. B. 218 
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tlic yendor so, wlio must take the goods away, and Ikey 
remain at tlie vendor’s risk until ho does so [a). 

In Cliupmcin v. J^ofton (&), in^l84S, the plaintiffs in Dieppe 
agi’eed to sell to the d^endant at Wishech, a quantity of oil 
cake: the defendant accepted hills fpr the cake before its 
arrival at Wisbech in December. On its arrival he com¬ 
plained, to the plaintiffs that it was not up to sample, and 
subsequently,^on the 24th of January, wrote to them that it 
W'as lying at the public granary at their risk, and requesting 
them to take it back, which the plaintiffs declined to do. 
In May, the defendant again wrote, saying he would sell 
the cake, and apply the proceeds in part satisfaction of the 
damages; and in July, advertised it for sale in his own 
name, and sold it. The Court held that the defendant 
had accepted the cake, and Lord Abinger, C.B., said: “ Wo 
“ must judge of men’s intentions by their acts, and not by 
“ expressions in letters, which are contrary to their acts. If 
“ the defendant intended to renounce the contract, he ought 
“ to have given the plaintiffs distract notice at once that he 
“ repudiated the goods, and that on such a day he should sell 
“ them by such a person, for the benefit of the plaintiff’s. 
‘‘ The plaintiffs could then h^ve^ called upon the auctioneer 
for the proceeds of the sale. Instead of taking this course, 
the defendant hgs,exposed himself to the imputation of 
“ playing fast and loose; declaring ia his letters that he will 
“ not aeceptj:he goods, but at the same time preventing the 
“ plaintiffs from dealing with them as theirs.” 

In Harnor v. Groves (c), in 1855, the plaintiff agreed to 
buy twenty-five sacks of flour from the defendant, for which 
he paid. After using, half a sack, he complained that the 
flour was not as good as he contracted for; he then used two 
more sacks, and sold another. Tlxe Court held that he had 
dealt with the flour in such a manner as to preclude him from 
returning it. 


{a) Olell V, Smith, in 1815, 1 Staik 107 ; Coole V. EiildJieu, ill 184^;, I C.u’. & 
Kir. 561. 

(h) Oliapman v. Mortov, 11 M. & W. 531; 12 L J. E\ 292, 

(6) Ecanoi v. Gioies, 1.1 C. B. 667 ; 24 L. J. C. P. 53, 
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In Lucy v. Mouflet{(i), in 1860, the action was brought to 
recover the price of a hogshead of cider, purchased by the 
defendant, an innkeeper, froiji tho plaintiff. On the 28th of 
May, the defendant had 'written to '^e plaintiff, saying that 
ho had tapped the eider and found it inferior to the sample, 
and that if his customers continued to complain, ho should be 
obliged to return it. To this the plaintiff returned nO answer, 
and the defendant again complained by letter on the 21st of 
Jime, and on the 24th of June, wrote to the plaintiff to take 
it away. At that time about twenty gallons had been con¬ 
sumed, and the Court held that tho plaintiff’s omission to 
answer the letter, amoimted under the circumstances, to an 
acquiescence in the defendant’s endeavour to make airfurthcr 
trial of the cider. 

The case of Couston v. dmpm/m (5), in 1872, arose out of a 
purchase of wine at an auction. The purchaser, who com¬ 
plained that it was not up to sample, Kept it for a greater 
time than the Com-t considered reasonable, and he was held 
liable to pay for it. 

In Grimoldy v. Wells (c), ih 1875, the plaintiff sold four 
quai'tors of tares to the defendant by &am;gle. They were 
sent to tho defendant, part oS way in the plaintiff’s cart and 
the remainder in tho defendant’s cart. -The defendant 
examined them at once in his bam, ^rRl finding they were 
not up to sample, stated that he would not keep them, and 
that the plaintiff might do what he liked with them. 

The plaintiff brought this action to recover the price, con¬ 
tending that if the defendant did not mean to accept the 
goods, he was bound to return, them. But the Court held that 
this view was incorrect. Brett, J., said: “ T think that when 
“ there is a sale by sample, and the time for inspection is 
“ subsequent to delivery, and the place of iaspcction different 
“ from that of delivery, th^n if the goods are found on such 
“ inspection not to be equal to sample, tbe pruchaser has a 


(a) Lucy v. Mouflet, 5 H. & N. 229 ; 29 L. J. Ex. 118. 

{h) Gouston V. Ghapman, L. B. 2 Sc. App, 250. 

{c) Giimoldhy v. Wells, L. E. 10 C. B 391 j 41 L. J. C. P. 203. 
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right to reject, them then and there, and it is the duty of 

the vendor to get them back thence.” 

Head V. Toittersall (ft), in J871, is an authoritj, that 
although the general rule is that the vendee’s right to return 
the goods is gone if he is unable to return thorn in the same 
condition in vliich they tvero- delivered to him, that rule is 
subject to the qualification that his right is not affected by 
any of those incidents ■which may befall the goods oithoi fiom 
their natme, or in the course of the exercise by him of those 
rights over them which the contract gave. A horse was pur¬ 
chased on Monday, and a condition of the sale was that the 
horse might be returned on the following Wednesday if it did 
not cow’espond with the warranty. On the way home, and 
without any negligence on the part of the plaintiff, the horse 
hurt itself seriously against the splinter-bar of a carriage, and 
the plaintiff retui'ued it before Wednesday evening. The 
Court consisting of Kelly, C.B., BramweU, and Clcasby, BB., 
held that he had the right to return it, notwithstan^ng its 
damaged state, and to recover the price paid. 

Elpliiclc V. Barnes (J), in 1880, was a case resembling the 
preceding one. A horse was sold to the defendant on con¬ 
dition that he s£ould try him for eight days, and be at liberty 
to return him at the end pf that time if he did not suit. The 
horse died on the third day, and it was held that the plaintiff 
could not maintain an action for the price. Iniiay v. Barlcer (c), 
the return 'Whs prevented by the act of a third party, and 
although there was no decision on the point, the opinion of 
the Court seems to be that it was no^cxcuso. 

Several of those eases which decide that one party is not 
bound to receive the goods when tendered, are also authori¬ 
ties for the converse,—^viz., that,where he would not be 
bound to receive any particular goods if tendered, there he 
cannot compel the other party to deliver them. If one party 


{a) Head v. Tattersall, L. E, 7 Ex. 7; 41 L. J. Ex. 4. 

(h) Elphick V. Barnes, 5 C. P. D. 321; 49 L, J. C. P* C98. 
(c) Bay V. Bather, 4 Ex. D. 282 ; 48 L. J. Ex. 569, 
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is not bound to receive, the otter party cannot, in tbe absence 
of an agreement to that effect, be compelled to deliver. 

Thus, in the case of Lovap: v. Ilamilhn («), in 1839, the 
pui’chaser brought an action against the vendor for not 
delivering. The sale .was of fifty tons of palm oil “to arrive 
per ‘Mansfield.’ ” Only seven ions arrived. *And the Court 
held that the contract for the fifty tons was entire, ^nd that 
the plaintiffs were not entitled to the seven tons which did 
arrive. 

And in Vernede v. Weler (S), in 1856, the contract was to 
deliver a cargo of 400 tons of Aracan Necrensie rice more or 
less, which cargo by agreement might partly consist of 
Larong rice, but not to a greater extent than fifty tons. 
The cargo was found to consist of 285 tons of Larong and 
159 tons of Latourie. And the Court held that the plaintiffs 
were not entitled to have any of the rice delivered to them. 
“ "We think,” said Alderson, B., delivering judgment for 
himself and Martin, B., “ it would have been impossible for 
“ the defendant to have insisted upon the plaintiffs accepting 
“ a cargo consisting only o? a minute portion of Aracan 
“ Necrensie rice ; for unless the cargo was what would sub- 
“ stantially satisfy the descidption of g. cargo of Aracan 
“ Necrensie rice, we think that th^ plaintiffs* could not have 
“ been bound to accept it.” * * * «And if the plaintiff 
“ would not have been bound to accept the cargo brought, 
“ the defendant was not obliged to deliver it, f<St the contract 
“ must be mutual and reciprocal.”] 


(a) Lovatt v. Hamiltorij 6 M. & W. 639, ante, p. 231. 

(2>) Vernede v. JVeher, 1 H. & K 311 ; 25 L.*J. Ex. 3f6, ante, p. 490. 
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W TTA'T damages mat be EE(J(WEEED wheee thebe has beem 

* A BEEACH OP CONTEACT. 

r 

[When eitlier party breaks tbe contract tbe other has a 
right to recover damages, bnt it does not foUow that he can 
recover the ■whole of the loss he has suffered in consequence 
of that breach. The question is, 'what are the damages to 
the plaintiff caused by the defendant’s breach which the law 
wiU allow the plaintiff to recover ? The leading case on this 
subject is Hadley v. Baxendale (a), which although not a case 
of sale of goods, but of late dehvery by a carrier, is a most 
important one in coffsequence of the Judges of the Exchequer 
Court having there laid do'wn certain rules of general applica¬ 
tion to breaches of contract. 

In Hadley v. Baxendale (aj, in 1854, the plaintiffs were 
millera at Gloucester. On the 12th of May the engine shaft 
in their mill ha'd to,be removed) ineconscqucnco of a fracture, 
and on the 13lh the plaintiffs sent a servant to the defendants, 
who were carriers, -h) nay that the miU was stopped, and that 
the shaft must be sent at once to Grcen'wich, to be used there 
as a pattern Gi making a new one. The defendants said that 
if the shaft was sent by 12 o’clock the next day it would be 
delivered at Greenwich on the follo^ng day. Accordingly, 
the shaft was delivered to the defendants before 12 o’clock 
on the 14th, bift was mot delivered by them at Greenwich 
till several days later, and the conspquonce was that the new 
shaft was not delivered at the mill as soon as it otherwise 
wmuld have been; the working of the mill was delayed and 
tbe profits on the working were lost, and other expenses 
incidental to the stoppage were incurred, for all of which the 
plaintiffs sought to hold the defendants liable, but failed. 


(«) Hadley v. Baxendale, 9 Ex. 341; 23 L. /. Ex. 179. 
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Alderson, B.. in delivering the judgment of the Exchequer 
Court said, ‘‘ No'wwe tMni the proper rule in such a ease as 
“ the present is this:—^Where two pm’tics have made a 
“contract which one of them ha|*broken, the damages 
“ which the other painty ought to receive hi respect of such 
“ breach of contract should be such as faay fairly and 
“ reasonably be considered either •arising naturally, ^.e., 

“ according to the usual comso of things, from such breach 
“ of contract itself, or such as may reasonably be supposed to 
“ have been in the contemplation of both parties, at the tinie 
“ they made the contract, as the probable result of tho 
“ breach of it. Now, if tho special ch?cumstanccs under 
“ which the contract was actually made wore commiipicated 
“ by tho plaintiffs to tho defendants, and thus known to both 
“ parties, tho damages resulting from the breach of such a 
“ contract, which they would reasonably contemplate, would 
“ be the amount of injury which wouid ordinarily follow 
“ from a breach of contract under these special circum- 
“ stances so known and communicated. But, on tho other 
“ hand, if these special circumstances were wholly unknown 
“ to the party breaking tho contract, he, at tho most, could 
“ only be supposed to have^had in his contemplation the 
“ amount of injurj’- which would arise generally, and in the 
“ great multitude of cases not affected^ by any special ch- 
“ cumstances, from such a breach of contract, for, had tho 
“ special cu'cumstances been known, the parties might have 
“ specially provided for the breach of contract by special 
“ terms as to the damages in that case j and of this advan- 
“ tago it would be very unjust to deprive them. Now in the 
“ present case, if we arc to apply tl\,e principles above laid 
“ down, we find that the only circumstances here communi- 
“ catod by the plaintiffs to the defendants at the time tho 
“ contract was made, were that tho article to be carried was 
“ the broken shaft of a mUl. But how do these circum* 
“ stances show reasonably that profits of the m ill must be 
“ stopped by an umreasonable delay in the delivery of tho 
“ broken shaft by the carrier to the third person? Suppose 
“ the plaintiffs had another shaft in their possession put up 
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‘‘ or putting up at the time, and that they only "wished to 
send back the broken shaft to the engineer who made it j 
'‘it is clear that this would Jbe quite consistent "with the 
“ above circumstances,^and yet the unreasonable delay in the 
“ delivery would have no efiect upon the intermediate profits 
“ of the mill.” * And after jgqjntmg out that although in the 
special oireumstances of the case the loss did arise from the 
defendant’s noglcct, ho proceeded, “those special circum- 
“ stances were here never communicated by the plaintiffs to 
“ the defendants. It follows, therefore, that the loss of 
“ profits here cannot reasonably be considered such a consc- 
“ quence of the breach of contract as could have been fairly 
“ and reasonably contemplated by both the parties when they 
“ made this contract. For such loss would neither have 
“ flowed naturally from the breach of this contract in the 
“ groat multitude of such cases occurring under ordinary cir- 
“ cumstances; nor Vere the special circumstances, which, 
“ perhaps, would have made it a reasonable and natural 
“ consequence of such breach of contract, communicated to, 
“ or known by the defendants.*^ 

This case has since been followed in cases too numerous to 
to be refenud to ; and the reader is referr'ed for fuller infor¬ 
mation on the subject to ^r. Mayne’s work on Damages. 

In the case of Ge9 w The Lancashire and Y&rltshire Raihoaij 
Co. (a), in 1860, a very important remark was made by 
Bramwell, B.,'who, while delivering judgment, refen'ed to the 
rule in Hadley v. Baxmdale (5), that damages to be recover¬ 
able must be such as the parties piust be taken to have 
contemplated as the probable result of the breach, and said: 
“lam not sure’that another qualification might not be added 
“ which would be in favom’ of the plaintiff in this case, viz., 
“ that in the course of the performance of the contract, one 
“ party may give notice to the other of any particular conse- 
“ quences which will result from the breaking of the contract, 
“ and then have a right to say, ‘ If after that notice, you persist 


(a) Oee v. Lane, di Yorl. By. Co., 6 H. & N. 211; 30 L. J. Ex. 11. 
(5) Hadley t. Baiceivdak, 9 Ex. 341; 23 Jj. 3. Ex. 179. 
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“ ‘ in. breaking tbe contract, I shall claim the damages •which 

‘ will res'ult from the breach ’ ”(a). 

In the case of a sale of^goods, the -^jendor’s breach may 
consist in his having delivered to the^'^endce an article of less 
value than the article, which should nave boon delivered, and 
there the difference in value is ^the measure of the damages; 
or the broach may have consisted* in ftie failure to deliver any 
goods at all, and in this case instead of thojiamages being 
a difference in value as in 'the first one, they are what the 
vendee must pay to obtain the goods in the market, or if 
necessary from some other quarter. But by reason of having 
such an inferior article or nothing at all delivered to him, the 
vendee may suffer much greater damages than the difference 
in value, or the full value, and then the question becomes, 
are those greater damages such as the parties at the date of 
the contract must be taken to have contemplated as the 
probable result of the breach ? Or the winder’s breach may 
consist in the unpunctual delivery of the goods. 

On the other hand, the vendee may have been the party to 
break the contract, as by refusing to accept the goods when 
tendered. Here the vendor may by reselling the goods, put 
himself in the position in ,wly.ch the vendee’had contracted 
to put him, and charge the vendee with Qosts reasonably 
incurred in doing so; but he may be mumble to resell them, 
and ho may then give evidence of any loss he has suffered; 
and if that loss is such as the parties must betaken to have 
contemplated, he may recover it. 

From these considerations it appears that the value of the 
thing contracted to be delivered, and of that which was de¬ 
livered, on the day fixed for delivery, qre important oonsidera- 
tions. How the best possible evidence of the value of a thing 
is what it did or would fetch in the market, or what must have 
been paid for it if it had been bought there; but if the thing 
has no market price, then some other evidence of value must 
be obtained. And the price at which the vendee either 
agreed to resell it in the ordinary course of business, or the 


(a) See also Bim^son v. L. <b N. W, By, Go,, 1 Q B. D. 274 ; and Home v. 
M, E. Go., L. E. 7 C. P. 583. 
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price wMcli by the contract lie bad agreed to pay for it, 
may tben be tbe best evidence obtainable (a). But except 
-wbere the price at -^bicb tbe vendee agreed to buy or to sell 
tbe goods is evidence (/ value, tbat price bas notbing "wbat- 
ever to do witb tbe daniages of eitber jparty j tbe vendee is 
entitled to have* in bis bands, ^on tbe day fixed for delivery, 
goods "wbicb at tbat dtite liave a certain value j tbe price 
"wbicb be may Jiave contracted to pay may be more or less 
tlinn they, are worth on tbat day, but tbe value on tbat day 
is wbat tbe contract gives Mm, and tberefore it is all tbat be 
can charge tbe vendor with. For example, if the market 
price fell after the date of tbe contract, tbat is a loss avMcIi 
by the contract must fall on the vendee in any case and 
cannot be charged to tbe vendor, oven if tlic vendor fails to 
perform bis contract. If on tbe other band tbe market price 
rises after tbe date of tbe contract, tbat is a gain to the 
vendee wbicb tbe contract gives him, and wMcb bo loses by 
the vendor’s breach, and wbicb tbe vendor is bablo to pay. 

A loss of profits on a resale cannot bo recovered as such. 
Where a vendee resells at a pr»fit, but in consequence of the 
vendor’s breach is unable to deliver and so loses bis profit, 
tbe reselling price is not an ^element in tbe calculation of 
damages except in* those eases where tbe reselling price is 
taken as tbe best GT^dgnce of value. 

If tbe goods are procm’able in tbe market, tbe loss was in 
fact, not du€w to the defendant’s breach but to tbe plamtifi 
not having bought in, and if it was not so due, tben it clcarl 3 ’- 
could not be recovered, but whore it is in fact tbe result of 
tbe defendant’s breach, and the parties had the resale in con¬ 
templation, there scorns no reason why it should not be re¬ 
covered as such. 

In Cassahofflou v. GUIs (5), in 1882, a pi’incipal instructed 
Ms agent abroad to buy and consign to Mm opium of a certain 
quality. Tbe agent sent over opium of an inferior quahtj", 
and tbe Court held tbat the damages were not tbe difference 

(a) HeilhuU v. Eidmi, L E. 7 C. P. 455 ; 4] L. J. C. P. 228. 

(i) CassalorjliM v. Gihh, L. R. 9 Q. B. D. 220 ; 11 Q. B. D. 797 : 61 L. J. Q. B. 
693; 52 L. J. Q. B. 538, 
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in value, as they would have been if it had been a case of 
vendor and purchaser, but merely the loss actually sustained. 

Having now considered whgt the facts sere which it is im¬ 
portant to ascertain before the daman's can be calculated, it 
will be desirable to examine the cases, taking firstly, those 
cases where the market has be^n referred to as the test 
of value; secondly, those cases where there was no'market 
to refer to, dividing the latter into two classes, one, where 
the breach was as to quality, the other where the breach was 
as to time; and thirdly, certain exceptional eases. 

The general rule is, that interest cannot be recovered, but 
the discussion of this subject is left until the authorities are 
examined in detail (a). • 

In Zeiffh v. Paterson (i), in 1818, the defendants contracted 
to sell taUow to the plaiutifis “ in all next December.” In 
October they said they had resold the tallow, and could not 
perform their contract. The plaintiff diS. not acquiesce in 
the rescission of the contract, and recovered the difference 
between the contract and the market price on the 31st of 
December, the last day for delivery. 

In Startup v. Cortassi (c), in 1835, the defendants in June 
contracted to sell to the plaintiffs 2,100 qrs. of Odessa lin¬ 
seed, at 30s. a quarter, to be shipped, on board*the plaintiffs’ 
ship at Odessa in October. The plaintiffs sent their ship 
there, but she was not loaded, as the defendant had given 
notice that he would not fulfil his contract. The defendant 
had already received 1,675J. as half the price. If the lin¬ 
seed had been delivered aj: Odessa it would have arrived in 
February, when its value iu the market would have been from 
47s. to 48s. a qr. At the time of the trial it was about 66s. 
The defendant paid into Court at the rate of about 47s. a qr. 
The plaintiffs contended that they were entitled to higher 
damages: there was no evi4ence of any special damage, and 
the jury found a verdict for the defendant. Lord Abinger 


{a) Post, p. 532. 

(5) Leigh v. Paterbon, 2 Moo. 588. See also Gainsford v. Carroll, 2 B, & C. 
624, in 1824. 

(c) Startup V, CortarS, 2 Or. Mee. k Bos. 165. 
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seems to liave cousidered tlie measuro of damages to have 
been the difference between the price at the time when the 
seed woidd have atfrived here a«.d the contract price. Alder- 
son, B., thought the |r]’iee at the tipie when the defendant 
gave notice he^would not perform the? contract was not the 
criterion, for at that tme jjhe plaintiffs had parted with their 
money and could not go into the market, and that the price 
when it shoutd have'arrived if delivered according to con¬ 
tract was a better criterion. This case does not appear to bo 
well reported. 

In Phillpotis v. Evans («), in 1839, the defendant, who had 
contracted early in January to purchase corn from the plain¬ 
tiff, gcve notice on the 26th of that month of his intention 
not to accept it. The com was then on its way to the place 
of delivery, and the market was falliag. The com when it 
arrived was tendered to the defendant and refused. The 
only question argued was, whether the damages were to be 
calculated as the difference between the contract price and 
the market price on the 26 th of January, when the defendant 
gave Ms notice, or at the date when the defendant ought to 
have received^ the goods, and the latter was held to be the 
true measure. ^ * » 

In Lodcr v. 'KchuU {h), in 1867, the plaintiff had contracted 
to purchase from the'defendant 200 casks of tallow, for which 
he paid at once; the unloading of the cargo began on the 16th 
of January *and was firdshed on the 25th. The plaintiff 
having inspected it, wrote to the defendant on the 28th, 
saying that 184 of the casks were not accordiug to contract, 
and declined to accept them, and requested the defendant to 
return the purehasc-iiioncy; a correspondence followed, and 
eventually the plaintiff resold the tallow on the 12th of 
March. The price of tallow had fallen, and the Court held 
that the measure of damages would have been the difference 
between the value of tallow of the quality contracted for and 
the value of that delivered at the time of the delivery, pro- 


(a) PhUlpots V. Evans, 6 It. & W. 474. 

(b) Loder y. KekuU, 3 C. B. N. S'. 12b ; 27 L. J. 0. P. 27. 
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yided thexe could haye been an immediate resale in tbe 
market, but tbat in this case tbe defendant bad delayed tbe 
resale, and tbat as tbe jury ba€ found ^tbe* resale was witbin 
a reasonable time, tbe damages were iJ-e difference between 
tbe market yalue of tbfe quabty contracted format tbe time of 
deliyery and tbe price obtained 0 B,res^le, and not tbe differ¬ 
ence between tbe amount prepaid and price obtained on 
resale. * • 

In Josling y. Irvine (a), in 1861, the defendant sold 3,000 
gallons of napbtba to tbe plaintiff, at 2s. 2d. a .gallon, to bo 
deliyered in weekly instalments of 1,000 gallons; tbe day 
after tbe sale tbe plaintiff resold them to Hoile at 2s. Gc?. a 
gallon. Tbe defendant refused to debyer any of tbe napbtba. 
It was proyed tbat at tbe time of the breach napbtba could not 
baye been bought for loss than 5s. 9f?. a gallon. Held, tbat 
as tbe plaintiff would baye no answer to an action by Hoile 
for tbe difference between Ss. 9r?. and 25^ 6d, tbat was tbe 
amount tbe plaintiff was entitled to recoyer from tbe defen¬ 
dant. Tbe amount tbat the plaintiff was entitled to recoyer 
as bis damages was not bis loss* of profits, yiz., tbe difference 
between 2s. 2d. and 2s. 6t?., but bis liability on bis second 
contract, yiz., the difference between 2s» M., tbe sellmg 
price, and 5s. 9^?., tbe market price.* Why ibey were not 
the difference between 2s. 2c?, and 5s. 9^. does not appear. 

In Williams y. Reynolds {b\ in 1865, tbe plamtiffi pru’chascd 
from tbe defendants, on tbe 1st of April, 500 piculs of Cbiua 
cotton at IGfc?. per lb., to be debyered in August, guaranteed 
fair. On the 25tb of Maiy tbe plaintiffs made a contract to 
sell to a third party tbe same quantity and quality of cotton 
at 19|c?. per lb., intendiag to deliver the same cotton which 
tbe defendants bad contracted to debyer to them. At tbe end 
of August, the latest time for delivery under both contracts, 
tbe price of such cotton was 18^c?. per lb, Tbe Court of 
Queen’s Bench held tbat tbe damages to which the plaintiff 
was entitled was tbe difference between 16|c?. and 18|c?., and 


{a) Josling v. Irvine, 6 H. & N. 512 : 30 L* J. Ex. 78. 
(h) WilUamB v. Beynoldsj 6 B. & R. 405. 
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were not affected by tbo adyantagoons snbsale made by tbo 
plaintiff. 

Jones V. Just {rt), in 1868, was an action on a contract of 
sale of Manilla bemp Vsexpccted to arriye.” Wbon tbo bomp 
bad been dolivcrod it was found not tcf correspond to contract, 
and after some coiTespon^ence tbe plaintiff, tbc piu'cbaser, 
resold it by auction, when in consequence of tbe rise of prices 
in tbe market, it fetbbed a sum nearly equal to tbo inyoicc 
price. Tbe jtuy were told that if there bad been a broach of 
tbe yendor’s warranty, tbe damages would be tbe difference 
between what tbe bemp was worth when it arriyed and tbo 
market yalue at that time of such bemp as should baye been 
deliytred, thus giyiug tbc plaintiffs tbc benefit of tbo rise in 
tbo market, and this was bold by Cockbium, C. J., Mellor and 
Blackburn, JJ,, to baye been a proper direction. 

In Ogle y. Earl Vane (b), in 1868, tbc defendant bad con¬ 
tracted to deliyer non to tbe plaintiff in July, but owing to 
a break down in his furnaces, bad been unable to do so. At 
tbo defendant’s request tbe plaintiff bad refrained from buy¬ 
ing in against him until tlio following February when bo 
bought in at a considerable adyance on tbe contract price, and 
tbe measTU-e of damages was bold to bo tbc difference between 
tbe contract and tbe February prices (c). 

In Brown y. Waller (J), in 1872, is a loading case on tbc 
measure of damages where tbo contract was for the deliycry 
of goods by mstabnents. Here tbe plaintiff bought of tbe 
defendant 500 tons of iron, to bo deliyered in about equal 
proportions in September, October^ and Noyember, 1871. In 
August tbo defendant gayc notice that bo did not intend to 
deliyer any bon. In December tbo plaintiff commenced tbc 
action, and claimed as damages for non-deliyery tbe difference 
between tbe contract and market prices on tbe 30tb of 
Noyombei', which amoimted to 2377 10s. If the plaintiff bad 


(a) Jams v. Just, L. R. 3 Q. B. 197; 37 L. J. Q. 15. 89. 

(J) Ogle V. Earl Vane, L. R. 2 Q. B. 276 ; L. R. 3 (J. B. 272 ; 36 L. .1. Q. B 
175 ; 37 L. J. Q. B. 771. 

(c) See also Hiclman v. Haynes, L. R. 10 0. P. 598 ; 44 L. J. C. P. 3.')8. 

(d) Bmmi v. Mulle), L. R. 7 Ex. 319 ; 41 L. J. Ex. 214. 
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bought in at the time when the defendant repudiated the con¬ 
tract the difference would have been 257, If he had bought 
in one-third of the icon at the end of each of the three 
months the sum of the differences wo’sild have amoijtited to 
1097. 4s. The Court held that the lasl^was the true measure 
of damages. • • 

Tyers v. Rosedale and FerTyJiitl*Irm Co. (a), in 18X3, was 
an action for not delivering under tie follpwing circumstances. 
There were two contracts, each for the delivery of 1,000 tons 
of iron in monthly quantities over 1871. Early in 1871 the 
plaintiffs, the purchasers, found it inconvenient to take the 
whole of the monthly instalments, and from time to time 
requested the defendants, the vendors, to postpone delivery, 
to which the vendors agreed, delivering only portions of the 
instalments. In September, however, the purchasers began 
to press for deliveries, and on the 6th of December informed 
the vendors that the whole of the 2,00(ttons must be deli¬ 
vered by the end of that month. The defendants offered to 
deliver the whole of the December instalment, but refused to 
deliver any more iron on the ground that the contract was at 
an end as to the other instalments. In aU 907 tons had been 
delivered by the end of 1871, and the defendants paid into 
Court sufficient to cover the damages from*the short delivery 
of the December instalment. Kelly, Q.D^, and Piggot, B., 
were of opinion that a verdict should be entered for the de¬ 
fendant ; Martin, B., was of a contrary opinion, ^n which, on 
the appeal, Cockburn, C.J., Blackburn, Mellor, Lush, Brett, 
and Bindley, JJ., agreed. Cockbmn, C.J., said, “ It did not 
“ suit the purchasers to take the iron in the instalments ori- 
“ ginally contemplated by the parties, and tlmy proposed to 
“ the sellers to postpone from time to time the delivery of 
“ the monthly instalments. Kow it would have been per- 
“ fectly competent to the defendants to say, ‘We will not 
“ ‘ acquiesce in that proposM of yours. You are bound to 
“ ‘ take the iron month by month, and you must so take it, 


(a) Tijers v. Sasedule Co., L, B, 8 Ex. .305 ; L. E. 10 Ex, 195 ; 42 L, J, Ex. 185; 
44 L. J. Ex. 130, 
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‘ or consider the contract at an end.’ Instead of doing that 
“ the defendants, as I read the letters, acquiesced, not in 
“ holding the eontect at an end, hut in postponing the period 

of deKvery. The U'on "was to ho deliYercd in the course of 
“ the year 1871, andXhere was, hy reason of this postpone- 
“ ment, a very considerable arrear at the end of this year. 
“ Theq, the plaintiffs call (fn the defendants to deliver at once 
“ the whole of what,remained undelivered. I think that this 
“ was a demand which they were not entitled to make. I 
“ think that the postponement had the effect of carrying the 
“ period of delivery over the year 1872, hut that the dofen- 
“ dants could not he called upon to deliver 1,000 tons of iron 
“ at one time, hut only in such quantities as were originally 
“ provided for. Therefore the defendants might have said, 
“ ‘ We shall not deliver the whole that remains in ono mass, 
“ ‘ hut we win deliver it according to the terms of the con- 
“ ‘ tract.’ But tlv3y did not say this. What they said was, 
“ ‘ Wo will not deliver you anything at all.’ There I think 
“ they wore wrong. Consequently, there was a hrcach of the 
“ contract, for which the defendants are liable in damages.” 
Blackburn, J., said, if the defendants had said, “ ‘ Wo want 
“ ‘ ‘d reasonahie time and no more,’ I should have been will- 

. f r 

mg to construe the agreement in that way. But they did 
“ not ask for time^; |;hGy refused to deliver anything hut the 
“ monthly quantity.” 

In Ux jp%rte Llansamlet Tin Plate Co. («), in 1873, one 
Yoss had in May contracted to sell to the Llansamlet Co. 
300 tons of iron to he delivered at the rate of 40 tons a 
month. In some months no iron was delivered and in others 
not the full amoxmt. ^ The Llansamlet Co. in some cases made 
purchases to supply the deficiencies, hut in January when 
Yoss filed a liquidation petition, there remained undelivered 
224 tons. The price had risen, and the company claimed to 
prove for the difference between the contract and market 
prices of 224 tons at the date of filing the petition. There 
was no evidence that the deliveries had been postponed at the 


(a) Fj. p I! t” LI tmnvilt t Tm I lute Co , 10 Dij loj, 
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request of Voss so as to bring the case within Ogle v. Earl 
Vane (a), and Y.-C. Bacon hold, and was affirmed in the Court 
of Appeal, that the damages were to be calculated as the diffior- 
ence between the market and dbntract prices of the undelivered 
amounts at the successfve contract dales for deliveiy, and that 
where the company had bought in, the damages wore the 
difference between the conti‘aet*]^ice*nd the price at which 
they bought in. ^ 

Roper T. Johnson (5), ia 1873, was another case of refusal 
to deliver; there was a contract for the delivery of 3,000 tons 
of coal “ to be taken during the months of May, June, July, 
and August.” The vendees failed to send for any coals in 
May, and on the 31st of May the vendor declined to go on 
with the contract. This action was commenced 1)y the 
vendees on the 3rd of July to recover damages for non¬ 
delivery, and the trial took place in August. The defendant 
argued that the damages were to be esijmated by inquiring 
upon what terms the plaintiffs could have gone into the 
market and obtained a similar contract on the day when they 
elected to treat the contract at an end, and that it was for 
the plaintiffs to give evidence of loss so ascertained. But on 
the motion the Court was of opinion that if the plaintiff had 
waited until the end of August the ease* must have followed 
Brown v. Muller (e). * ^ ^ 

But said Brett, L. J., “ To entitle a plaintiff to recover 
“ damages m an action upon a contract, he^must show a 
“ breach, and that he has sustained damage by reason of 
“ that breach. * * * The general rule as to damages for a 
“ breach of a contract il, that the plaintiff is to be compcn- 
“ sated for the difference of his position frojn what it would 
“ have been if the contract had been performed. * ^ * IsTow, 
“ although the plaintiff may treat the refusal of the defendant 
“ to accept or to deliver the goods, before the day for per- 


(a) Ogle v Emle Ftme, L, R. 2 Q. B. 275 ; L E. 3 Q. B. 272 ; 36 L. J. Q ]"). 
175 ; 37 L. J. Q. B. 771. 

(&) Eo'per V. Johnson, L E. 8 C. P. 167 ; 42 L. J. C. P. 65. 

(c) Broivn v. Mullein L. E, 7 Ex. 319; 41 L, J. Ex. 214, ante, p. 516, 
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“ formauce as a breach., it by no means follo'ws that the 
“ damages are to be the difference between the contract price 
“ and the market price on the day of the broach. The 

“ election to take adTantage of fhe repudiation of the contract 
‘‘ goes only to the quesfeon of breach, find not to the question 
“ of damages; and when you come to estimate the damages, 
“ it must be by the difference between the contract price and 
“ the market price at |he day or days appointed for perform- 
“ ance, and not at the time of broach. It seems to me 

“ to follow * * that the plaintiffs here did all they were 
“ bound to do when they proved what was the difference 
“ between the contract price and the market price at the 
“ several days specified for the performance of the contract, 
“ and '^Kat finmd facie that is the proper measure of damages; 
“ leaving it to the defendant to show circumstances which 
“ would entitle him to a mitigation. No such circumstances 
“ appeared here: th^re was nothing to show that the plain- 
“ tiffs ought to have or could have gone into the market,—a 
“ rising market,—and obtained a similar contract.” 

In the following cases there was no market to refer to as a 
tost of value. They are for convenience taken in the order, 
first where there was a breach as to quality, and secondly as 
to time. 

In Letcis v. Pea]c(i{c^^ in 1816, a buyer of a horse with a 
warranty, resold it with the same warranty and was sued by 
his vendee foi^breach of the warranty. It was held he could 
recover the cost of defending that action, from his vendor. 

In Chesternian v. Lamb (h), in 1834, the buyer of a horse 
warranted sound recovered from the vendor the cost of the 
horse’s keep at livery whore he had sent it to stand, on dis¬ 
covering its unsoundness, until it could be sold. 

In Ellis V. OhimocJc {c), in 1835, Coleridge, J., said, “ If a 
‘‘ person has bought the horse with a warranty, which has 


(a) Lewis v. Peale, 7 Tannt. 153. 

(i) Oliesterman v. Lamb, 2 Ad. & El. 129 ; McKenae v. Ilaneod, Ry. & M. 
436. 

(() Ellis V. CJiimwel, 7 C. & P, 169, 
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“ been broken, and be tenders tbe borsc to tbe seller, and tbe 
“ seller refuses to receive it back, the buyer is entitled to 
“ keep it a reasonable tim^ till he can sell it, and for that 
“ time he may against the seller recover the expense of 
“ keeping it.” (a). * * 

In Monchl v. Steel il), in 1,8^1, the defendant had con¬ 
tracted to buUd a ship for the pJaintUK according to •specifica¬ 
tion, and in a former action in -which he had Siiod the plaintifi 
for the price of the ship, the plaintiff had successfully pleaded 
that he was entitled to a reduction of the price by reason that 
the ship had not been made according to the specification, and 
the defendant had obtained a verdict for the contract price of 
the ship, less the amoimt the plaintiff was entitled t(j,deduet. 
The plaintiff now sued the defendant for special damages for 
breach of the defendant’s contract to build the ship according 
to the contract; by reason of her not being so built she had 
become much strained and had to be retired, and the plain¬ 
tiff lost the use of her during the time she was being repaired. 
The defendant pleaded the former verdict, but the Court hold 
the plea bad, and Parke, B?, delivering the judgment of 
the Coiu’t, said, “ All the plaintiff could by law be allowed in 
‘‘ diminution of damages, pn ^h© former trial,*was a deduction 
“ from the agreed price, according to the difference, at the 
“ time of the delivery, between the ship<is she was, and what 
‘‘ she ought to have been according to the contract: but all 
“ claim for damages beyond that, on account* of the subse- 
‘‘ quont necessity for more extensive repairs, could not have 
‘‘ been allowed in th§ former action, and may no-w be 
“ recovered ” (c). 

In Randall v. Raper {d), in 1868, the defendant sold barley 
to the plaintiff, warrantiq.g the quality : the plaintiff resold it 
with the same warranty to persons who sowed it, and had 


{a) See also Glare v. Maynard^ 6 Ad, & El. 519 ; Gox v. Waller, 0 Ad. & El. 
523. 

(b) Mondel v. Steel, 8 M. & W. 858 ; 10 L. J. Ex. 426. 

(c) See also Bigge v. Buihidge, in 1846, 15 M. & W. 598 ; 15 L. J, Ex. 309. 

(d) Randall v, Rapeij E. B, «& E^. 81; 27 L, J. Q. B. 266, 
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consequently suffered loss tbrougb. inferior crops to the extent 
of 26U, 7s. They then claimed compensation from him, 
hut no sum had been agreed upon, and no payment made. 
The plaintiff obtained a verdict for 2617, ■which ■was upheld 
by Lord Campbell, C-J., nightman, Erl^, and Crompton, JJ., 
on the ground that in assessihg the damages the jm-y ought 
to inoluds the amount t(y wh^h they considered the plaintiff 
had become liable to his vendees. 

In Dingh v. Hare (a), in 1859, the plaintiff had purchased 
from the defendant 20 tons of manure warranted to contain 
a certain proportion of phosphorus at 57 6s. a ton. The plaintiff 
resold 10 tons to farmers which Immed out bad, making a 
profit of^ 30s. a ton. Two of these 10 tons he had sold to 
one Eobins, who found them of little value, and the plaintiff 
paid him 207 as damages. The pm'ohasers of the other eight 
tons had made no complaints, 

Byles, J., in his summing up said, “ If the defendant knew 
“ that the plaintiff was a merchant dealing in these articles 
“ and buying for the pm’pose of selling them again, any loss 
“ he might sustain upon such resale, by reason of their bad 
“ quality or of a breach of warranty, might fau'ly bo said to 
“ be a damage ■i^hioh was in th^ contemplation of the parties 
“ at the time ofnnaking the contract; that, if they (the jury) 
“ thought the settlement of Eobins’ claim was a fair and 
“ reasonable thing, the defendant was bound to make good 
“ the loss; a»d that as to the eight tons as to which the 
“ purchasers had made no complaint and possibly might never 
“ make any, the plaintiff was yet en^tled to claim compensa- 
“ tion, and to recover reasonable damages in respect of then’ 
“ not being of (t fair merchantable quality and according to 
“ the warranty.” 

In Mulleti v. Mason (h), in 18GC, a cattle dealer sold a eoTi' 
to the plaintiff, fraudulently waiTanting it free from infectious 
disease kno^^ving it to be diseased. The plaintiff placed the 
cow ■with five others, which caught the disease and died, and 


(а) DkgU v. Hare, 7 C. B. N. S. 145 ; 29 L. J. C. P. 143. 

(б) Muim V. Mason, L. E. 1 C. P, 659; 33 L. J. C. P. 299. 
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it vas lield that the plaintiff could recover as damages the 
value of aU the cows. 

hx Smith Y. Grem(a), in^l875, the defendant sold a cow 
to a farmer, warranting her to he free from foot-and-mouth 
disease, The plaintiff, in the ordiiikiy course of his business, 
placed her among other cow^, some of which caught the 
disease from the cow in q^uesti^n atd died. The .jury found 
that there had not been any false tfepres^tation. On the 
motion for a new trial the Court, consisting of Lord Coleridge, 
C.J., Brett and Grove, JJ., held that the jury, in estimating 
the damages, might take into account the fact that the seller 
knew, or must be taken to have known, that the cow would 
be placed with other cows, and if so then the Igss of the 
other cows might natui-ally be expected to happen (&). 

In Randall v. Nezoson (c), in 1877, the defendant supplied 
the plaintiff with a pole for his carriage, which broke in 
consequence of the horses swerving; tke horses and eairiage 
were damaged to the extent of 130Z. The price of a now 
pole was SI., and the question was whether the defendant’s 
liability was limited to the* 3?. At the .trial, before Archi¬ 
bald, J., the jury found that the pole was not reasonably fit 
and proper for the carriage,^and that the defendant had not 
been guilty of any negligence, and on these.findings a verdict 
for the plaintiff for 31. was entered witbjeave to the defendant 
to move. On the motion before Blackburn and Lush, JJ., 
judgment was ordered to be entered for the defendant on the 
ground that the defect was a latent one, which neither care 
nor skill could discover. The plaintiff appealed, and the 
judgment of the Queen’s Bench was reversed in the Court of 
Appeal, consisting of Eelly, C.B., Jdellisli, L.J., Brett and 
Amphlett, JJ. A. It was held that the question, which should 
have been left to the jury, was whether the injury to the 


(a) Smith v. Green, L. E. 1 C. P. D. 92 ; 45 L. J. C. P. 28. 

(5) [This direction was approved of subsequently in Randall v. Neiison, in the 
Queen's Bench, 2 Q. B. D. 111. See also Mnllett v. Mason^ L. E. 1 C. P. 559 ; 35 
L. J, C. P. 299.] 

(c) Randall v. Newson, 2 Q. B, X>, 102; 45 L. J. Q. B, 364 j 40 L J. Q. B, 
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horses was or was not a natural consequence of the defect in 
the pole. The Court held that the damages suffered by the 
breach were the loss of the po^e itself and the damages, 
which were the natural consequence of the pole breaking. 

In Thol V. Hendet'son ^), in 1881, the defendants, who 
sold the goods td the plaintiff^ paid into Court an amount 
which it was admitted w^.s sufficient, provided tho plaintiff 
could not reooves in respect of his loss of profit on tho sub¬ 
sale. Grove, J., held that he was not entitled to do so (h). 

In the following cases there was a breach as to time, and 
there was no market price to refer to. When tho contract 
was to deliver goods at a certain date and that date is passed, 
the vend^ may accept the goods and bring his action for 
any damages he may have actually suffered in consequence 
of tho late delivery. He does not, by accepting a late 
delivery, waive any claim he may have for damages arising 
from the delay. Just as where, by accepting goods which 
were not up to the warranted quality, he does not waive his 
right to damages for breach of warranty. 

In Fletcher v. Tuijhur (c), in d855, whore tho action was 
to recover damages for the loss of profits by reason of tho 
late delivery of a'ship, Willes, J.^ suggested that the measure 
of damages might be tho^ average profit made by tho use 
of it. • • 

In Forinian v. Middleton (d), in 1858, the plaintiff had 
contracted to repair a threshing engine for one Sheaf by the 
beginning of August. He then sub-contracted with the 
defendant to make a new fire-box ioj the engine, and paid 
the defendant 12/. in advance, but said nothing about his 
contract with StCCaf. In consequence of tho defendant’s 
delay the plaintiff was obliged to piji’chaso a fii-o-box from 
another person, and was unable to deliver the engine to 
Sheaf until November. Having pttlcd Sheaf’s claim for 


(a) Thol V. Henderson, 8 Q. B. D, 45V. 

(5) See also HeilhiU v. Hiikson, L. K. V C. P. 455 ; 41 L. J. C. P. 228. 
(c) Fletcher t. TayUur, 17 0. B. 21; 25 L. J. C. P. 65. 

(iZ) PoHman v, Middleton, 4 C, B, N. S, 322 ; 27 L, J, C. P, 231, 
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20L the plaintiff now sought to recover this sum and a sum 
of SI. for extra expenses incurred, together with the sum of 
\2l. paid in advance. T!^ore was na question as to the 
two latter sums, hut the Court held that he was not entitled 
to recover the 20^., as such damages did not come within the 
rule in Hadley v. Baxendale (q)j either as the ordinary result 
of the breach, or contemplate^as the probable result in the 
special circumstances known. * • 

Smeed v. Foord (b), in 1859, was an action by a farmer 
for damages for late delivery of a threshing machine, which 
the defendant had contracted to deliver within three weeks. 
The defendant know that it was the plaintiff’s custom to 
thresh the com in the field and send it dircet to tlje market. 
As it was not delivered in time, the plaiutiff tried to hire a 
machine and, being unsuccessful, was compelled to carry the 
corn home and stack it, and while so stacked it was damaged 
by rain, and had to be kiln-dried after* threshing, and when 
sold it brought a less price than it would have done had it been 
sold at the time it would have been if the machine had been 
punctually delivered. The fharket price also had gone down. 
It was held that the plaintiff was entitled to substantial 
damages in respect of the expense of ^tacking the com, the 
deterioration and expense of drying, but not of the fall of 
the market. • • 

Brady v. Oastler (c), in 1864, is an authority to show that 
the motives w’hich induced the plaintiff to enter into a con¬ 
tract, have no bearing on the question of damages. The 
defendants delivered gertain knapsack-straps late, and paid 
into Comi a sum sufficient to cover any expense which the 
plaintiff had been put to in completing the contract. The 
goods had all been paid for at the rate of 3s. Od. a set, and 
for the purpose of enhancing the damages, the plaintiff 
tendered evidence to shgw that lid, out of the 3s. Od. had 
been paid in consideration of the defendant’s promise to 


{a) Hadley v. Baxendale, 9 Ex. 341; 23 L. J. Ex. 179, ante, p. 508. 
(6) Smeed v. Foord, 1 E. & E. 602 ; 28 L. J. Q. B. 178. 

(c) Brad]j v. Oastler, 3 H,,& C. 112 ; 33 L. J. Ex. 300, 
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supply the goods ■within 'the short times mentioned in the 
contract. The e'videnco was held by Pollock, C.B., Bram- 
well and Channell, B.B., to haye been properly rejected, 
Martin, B., dissenting. ^ 

In the case of Bornes v. SuichinsM (a), in 1866, the 
defendants contracted to dcliVpr 75 tons of caustic soda to 
the plaintiffs for shipment Hull for the continent, in 
equal quanlitics,*in Juae, July, and August. Tho plaintiffs 
had made a contract with one Heitmann to supply him at 
St. Petersburg "with the aboTO quantities of soda, to bo 
shipped to him at the above times. The defendant delivered 
26 tons in September, and in consequence of tho lateness of 
the season the rates for freight and insurance to St. Poters- 
burgh were higher than at the end of August. It was 
admitted that caustic soda was not kept in stock so as to 
be purchasable at any time in the market and therefore 
had no market value. ^ Heitmann had resold the soda to one 
Heinburger. The plaintiffs claimed, as damages, the in¬ 
creased freight and charges, tho loss of their profits on resale 
of tho xmdelivered portion, and a sum of 1597, made up 
partly of the profit which Heitmann would have made by his 
subsale to Heinburger, and partly of a sum (which the 
plaiatiffs had repaid Hcitn^ann), paid by Heitmann to Hein¬ 
burger by way of eompensation for the non-delivery. It 
was held that the plaintiffs could recover the increased 
freight and insurance, and also tho loss of their profits on tho 
undelivered portion, but not the 1597 Erie, O.J., said: 
“ Hero, the vendor had notice that tjie vendee was buying 
“ tho caustic soda,—an article not ordinarily procurable in 
“ the market,—^fdr the purpose of resale to a sub-vendee on 
“ the continent. He made tho contract, therefore, with 
“ knowledge that the buyers were buying for the purpose of 
“ fulfilling a contract which they had made with a merchant 
“ abroad. If the plaintiffs could have delivered the caustic 
“ soda, which the defendant failed to supply, to their vendee 
“ Heitmann, their profit thereon would have boon 527 5s. 4r7 


(a) Bov les v. Hutclnnson^ 18 C. B. N S. 445 j 34 L. J. 0. P. 169, 
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“ That sum the defendant has paid into Court: and rre may 
“ assume that the plaintiffs are entitled to recover as 
“ damages for the defendant’s breach the loss of the profit 
“ which the plaintiffs would have deriyed from the transac- 
“ tion if the defendant had deKferod the caustic soda 
“pursuant to his contract *** * The plaintiffs further 
“ claimed damages by reason their having baen called 
“ upon to reimburse Heitmann, theirVondoe^to the extent of 
“ 169?., which Heitmann had paid to Heinburger, a manu- 
“ facturer to whom he had contracted to sell the soda, to 
“ compensate him for the breach of his contract with him. 
“ It appears to me that that claim is too remote. The 
“ defendant had notice at the time of entering ^nto the 
“ contract with the plamtiffs that they had contracted with 
“ one purchaser on the continent. For the damages resulting 
“ from that, it is agreed that he is responsible. But he had 
“no notice of the subsequent resale:*and it is not to be 
“ assumed that the parties contemplated that he was to be 
“ hold responsible for the failure of any number of subsales. 
“ These could not in any sense be considored as the direct, 
“ natural, or necessary consequence of a breach of the 
“contract he was enterjpg ^nto.” Willes,*J., said: “Here 
“ the purchasers entered into a contract to spU to Heitmann, 
“ trusting to the performance of his c(ffitp,ct by the defendant, 
“ to enable them to perform theirs. The defendant had 
“ notice of this contract; and I see no injustice in holding 
“ him to bo liable to that extent. Heitmann chose to take 
“ upon himself a similar risk, and to contract for the sale of 
“ the soda to Heinburger. Even if the defendant had notice 
“ of this second contract at the time.he sold to Heitmann, I 
“ think the damages arising from the non-delivery by Heit- 
“ mann to Heinburger were too remote. In ordinary eases, 
“ where the article is one which can be bought in the market, 
“ the proper measure of damages for breach of a contract 
“ to deliver is the difference between the contract price 
“ and the market price on the day of the breach * * ^ 
“ there was no market price to which resort could be had as 
“ a test of damage. Wc, must, therefore, ascertain what was 
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“ tlio Yalue of th.e article coutraetccl for at the time it ought 
‘‘ to haYebeeu and at the time when it actually was delivered. 
“ Kow, the value o^such an article as this depends upon the 
“ existence of facilities for its transport to the place for 
which it is destined. ^If the caustie soda had been for- 
“ warded to Hull at the timSs^ contracted for, it was capable 
“ of being sent to St. ?etoi^burg. When it was delivered, 
“ it was also (japable /if being sent to St. Petersburg, but 
“ only at a greater cost for freight and insurance than would 
“ have been incurred if it had been delivered in due course 
“ at Hull. It necessarily follows, therefore, that the soda 
“ was worth less when it was delivered, by the difference 
“ betw^n the cost of forwarding it at that time to St. Potors- 
“ bui'g and what the cost would have been if delivered at 
“ the times mentioned in the contract. The plaintiffs are 
“ clearly entitled to recover that as the direct and natural 
“ consequence of therdefendant’s breach of contract.” 

In the case of Cory v. The Thames Iron-works and 8hip- 
hdlding Co., Limited («), in 1868, the defendants, who were 
ship-builders, liaving had a large vessel, called a derrick, 
thrown on their hands, in consequence of the purchaser’s 
insolvency, agrebd to sell it to^thp plaintiffs, and to deliver 
it on the 1st of January following, but were unable to do so 
until July. The vcsischwas the first of the kind over built 
in this country, and the use to which the plaintiffs intended 
to put her was^quite novel. The most obvious use to Avhich 
she could be applied Avas as a hulk for storing coals, and the 
defendants, at the time of entering into the agreement, 
believed that the derrick was to bo so used. If she had been 
intended for that purpose, the plaintiff’s would have suffered 
damage to the extent of 420?. But,the plaintiffs wanted her 
for a special purpose, and had purchased machinery and two 
steam-tugs to Aise with her, which were comparatiA^ely useless 
in consequence of the unpunctual delivery. The plaintiffs 
also lost large profits which they would haA'e made by the 
special use. It was admitted, as to all damages except the 

(«) Oor\j V. Tliaiim hon-wmls, L. E. 3 B 181 ; 37 L. J. Q. B. 68. 
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420?., that the plaintiffs were not, according to Hadley v. 
Baxendale (a), entitled to recover them, the defendants not 
having known the special pn|pose for which the derrick was 
bought. The defendants contended that the plaintife were 
not entitled to the 420^, inasmuch as^hey had never contem¬ 
plated using the derrick as a coaj Store, and could not, there¬ 
fore, have suffered damage hy b^mg finable so to use her; 
and that, as the derrick was an entir^y novel construction, 
any use she could be put to was novel, and therefore the loss 
neither arose according to the usual course of things, nor was 
such as both parties contemplated as the probable result of a 
breach. The Court, consisting of Cockburn, C.J., Blackburn 
and MeUor, JJ., held that the plamtiffs were entitled-to re¬ 
cover the 420?. Blackburn, J., in his judgment, said that 
“ argument would come to this, that the damages could never 
“ be anything but what both parties contemplated; and 
“ where the buyer intended to apply the*tbing to a purpose 
“ which would make the damages greater, and did not intend 
“ to apply it to the purpose which the seller supposed he in- 
“ tended to apply it, the conse(|aence would be to set the de- 
“ fendant free altogether. That would not be just, and I do 
“ not think that was at aUniea]j.t to be expressed in Hadley v. 
“ Baxendale (a). Here the arbitrator.has found that what tho 
“ defendants supposed (when they were agreeing to furnish 
“ the derrick) was, that it was to be employed in the most 
“ obvious manner to earn money, which the arbitrator assesses 
“ at 420?. during the six months’ delay; and, as I believe the 
“ natural consequence of ^ot delivering the derrick was that 
“ that sum was lost, I think the plaintiffs shoxdd recover to 
“ that extent.” • * 

In the case of France v. ^audet (5), in 1871, the facts were 
those. A Captain Hodder, whose ship was about to sail, 
agreed with the plaintiff to buy from him 100 cases of cham¬ 
pagne at 24s. a dozen. The plaintiff then purchased from a 
broker named Eestall, and obtained from him the delivery 
warrants for 100 cases of champagne of the quality ho had 


(a) Hadley v, Baxendale, 9 Ex. 341; 23 L. J. Ex. 179. 

{h) France v. Gaudet, L. F, 6 Q. B. X99 ; 40 L. J. Q. B. 121. 

M n 
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sold to Hoddci’, at 14s. a dozen, then lying at the defendants’ 
wharf. The defendants refused to deliver the wine. 'Wine 
of that quality conJd not be procured in the market in time 
to supply Hodder, and the Court, consisting of Mellor, Lush, 
and LT fl-nriftTi, JJ., held that the plaintiff was entitled to re¬ 
cover as damages the differ^iyje between 14s. and 24s., on the 
general rule that a pl&iti:| is entitled to the cHfforence be¬ 
tween the contract price and the value of the goods at the 
time for delivery, that that value could not here be ascer¬ 
tained in the market, hut that a land fide sale having taken 
place, the champagne had acquired an actual value of 24.?. 
lier dozen. 

In the case of Hinde v. Liddell [a), in 1875, the defendants 
contracted for the sale to the plaintiff of 2,000 grey shirtings, 
“ delivery, October 20th, certain.” The defendants had to 
get the shirtings made aceordmg to sample, and on the 15th 
of October informed the plaintiff that they could not execute 
the order by the time specified. The plaintiff at once tried 
to pui'chase other shirtings like those ordered, and being un¬ 
able to do so, bought shirtings better in quality, but as nearly 
the same as those contracted for, as he was able, at a slightly 
advanced price, and these he,delivered to his vendee at the 
contract price.» The priqe paid by the plaintiff was 137f. 10s. 
more than he had •contracted to pay the defendants; and the 
goods so piu’chased were found to bo 87/. 10s. better than 
those contracted for. The defendants contended that the 
plaintiff was only entitled to recover the difference. Black- 
bum, J., said r-- “ There was no iparket for this particular 

description of shirtings, and therefore no market price: 
‘‘ in such a cSse, tb3 measure of damages is the value of 
“ the thing at the time of the hyeach of contract, and that 

must bo the price of the best substitute procurable.” And 
the Court held that the plaintiff was entitled to recover 
137/. 10s. 

In Berfiieim v. The Blaemvon L'on Go. (h), ia 1875, the 


{a) H%nde v. Liddell, L. E. 10 Q. B. 2G5 ; 44 L. J. Q. B. 105. 

(h) Berqheim v. The Blaenamn Iron Go., L. E. 10 Q. B. 319; 44 L. J. Q. B. 92. 
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action was to recover damages from the vendor for late de¬ 
livery. The contract was for 5,000 tons of rails, the delivery 
to commence by the 15th of Jgnuary, andito be completed by 
the 15th of May. “ In the event of the makers exceeding 
the time for delivery above stipnlatedf they shall pay, byway 
of fine, the sum of 7s. Qd. per ton, per week.” The defendants 
delivered thd iron in May, June, Wy, August, and September, 
and the Court held that the fine ough^to be celculated from 
the time at which the contract ought to have been completed, 
viz., the 15th of May. 

In The Elbinger Aciien-GeseUsehafft v. Armstrong (a), in 
1875, the defendant had contracted to deliver 606 sets of 
wheels and axles, for shipment from Hull; the first sets 
were to be delivered by the 15th of April, and were not so 
delivered. The plaintiffs, before entering into the contract, 
had informed the defendant that the wheels were for delivery 
to a Eussian company, under penalties. fThe plaintiffs were 
unable to procure other sets of wheels, and paid the Eussian 
company one rouble for each day’s delay of each set of wheels, 
amounting to lOOi^. 13^. No question was left to the jury, 
but the Judges directed a verdict for this amount to be entered 
for the plantiffs. Blackburn, J^, delivering the judgment of 
the Court, said :—“ If we thought |hat this ^amount could 
“ only be come at by laying down as "a proposition of law 
“ that the plaintiffs were entitled to recover the penalties 
“ actually paid to the Eussian company, wo should pause 
“ before we allowed the verdict to stand. * * * If the 
“ Judge had told the ju;y expressly that the penalties as 
“ such could not bo recovered, but that the plaintiffs were 
“ entitled to such damage as in their opinion* would be fair 
“ compensation for the loss .which would naturally arise from 
“ the delay, including therein the probable liability of the 
“ plaintiffs to damages by reason of the breach through the 
“ defendant’s default of that contract to which, as both 
“ parties knew, the defendant’s contract wdth the plaintiffs 


(a) El^iTiger Actien-GesellscJiafftY, Arvistrongj L. E. 9 Q. B. 473 j 43 L. J. Q, B. 
211, See also Gr^hert-Borgnis v. Nvgefit, 15 Q. B. B. 85. 
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“ was subsidiary, the direction would not, at ail events, have 
“ been too unfavourable to the defendant.” 

In the case of th^ Hydraulic fkigineering Co. v. McHaffie («), 
in 1878, the plaintiffSjyWho contracted to supply a ‘‘gun¬ 
powder pile driver ” to Justice, sub-contracted with the de¬ 
fendants to make a part of |he machine, telling them that the 
machine* was to be dehvereif to Justice by the end of August, 
and it was agifeed in the sub-contract, which was made about 
the end of July, that the defendants were to finish that part 
“ as soon as possible ” (h). The defendants did not deliver 
the part tmtil the end of September, when Justice refused to 
accept the machine, and as it was unsaleable, it was of no 
value except as old iron, and it was agreed that the defen¬ 
dants should take it. The defendants’ only excuse for the 
delay was that they had not in their employ a workman com¬ 
petent to do the work. Field, J., held that the plaintiffs 
wore entitled to recover for the expenditure they had use¬ 
lessly incurred, and for the loss of profit upon their contract 
with Justice, and this judgment was affirmed by Bramwcll, 
Brett, and Cotton, L.JJ. ' 


• Inkreai. 

The remaining ^ugstfon is, whether, when one party does 
not pay a debt owing to another, the other can recover interest 
on the mon^ so detained, or damages for its detention: as 
where the vendee refuses to pay for goods which have been 
delivered to him.. There were many cases on this subject in 
the early part of the century, not always in harmony, and the 
law is not quite free from ambiguity at the present date; but 
the general rule is now quite settled in accordance with the 
dictum of Abbott, C.J., in the ca^e of Higgins v. Sargent (c), 
in 1823. “ It is now established as a general principle, that 

“ interest is allowed by law only U 2 )on mercantile securities, 
“ or in those cases where there has been an express promise 


[a) Hydraulic Hngineering Co. v. McHajfie, 4 Q. B. D. 670. 

(i) For the meaning of these words, see AUmodv. Emery, 1 C. B. N. S. HO : 26 
1. J. C. K 73. . 

(c) Higgins v. S irgent, 2 B. & C. 348, ’ 
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“ to pay interest, or wliere sucli promise is to be implied from 
“ the usage of trade or other circumstances.” 

Although it is here state(^ that interest is recoverable on 
mercantile securities, it is probably more exact to say that 
where interest has no^ been expresliy contracted for on the 
face of the instrument, it is npf recovered as such, but as 
damages for the detention of tip delJt, to which, on* mercan¬ 
tile securities, the plaintiff is generally entitled by the usage 
of trade, but at the discretion of the jury (a). And if the 
defendant undertook to give his acceptance, and then refused 
to do so, the plaintiff is entitled as if the acceptance had been 
given (5). 

There is no diflS.culty where the promise to pay mterest is 
an express one, as in Harrison v. Allen (<?), in 1824, where 
the defendant had jewellery sent to him , on the understanding 
that if he did not return it within twelve months he should 
pay a certain price for it, with interest. •The jury gave inte¬ 
rest, and the Court refused to disturb the verdict. 

In the cases of Johnson v. Bland («?), in 17 60, and ParJcei' 
V. Hutchinson (e), in 1796, the Court probably considered 
there was an implied contract to pay interest. 

The general rule is thait IJie plaintiff, is *not entitled to 
interest; and from the following (^ses it will be seen that 
there is no implied promise to pay intenest where there has 
been a sale of goods, money lent, or a balance of an account 
struck, nor does it make any difference that tib,e debt was a 
sum certain payable on a given day (/), or that the sale was 
on credit, or that the plajntiff had demanded the money. 


{a) Cameron v. SBiith, in 1819,2 B. & A. 305 ; In re Burgess, in 1818, 8 Taunt. 
660 ; Keene v* Keene, in 1857, 3 C. B, K. S. 145 ; 27 L. J. C. P. 28. For interest 
on a mortgage deed, see In re RolMs, 14 Ch. D, 49. 

(5) Slack V. Lowell, in 1810, 3 Taunt. 157 ; Porter v. Palsgrave, 2 Gamp. 472 ; 
Aitioood V. Taylor, in 1840, 1 M. & Gr. 280 ; Marshall v. Poole, 13 East, 98 ; Davis 
V. Smyth, 8 M. & 399. 

(c) Karrison v. Allen, 4 Bing. 4. 

{d) Johnson v. Bland, 2 Burr, 1086. 

. (e) Parker T. Hutchinson, 3 Ves. 133; Momtford v. Willes, 2 B. & P. 337 ; 

Arnott V. Redfern, 3 Bing. 360. 

(/) Per Hoboyd, J., in Higgins v, Sargent, 2 B. & C. 352 ; Cook v. Wood, L. R. 
7 E. T, Ap. 27. 




534. 


INTEEEST. 


[Pt. nr. 


Tims in Chalie v. DuJce of YotJc (a), in 180G, the plaintiff, 
in the course dealings with the defendant, had supplied 
him with wine. I®. 1800 the^acconnt showed a balance in 
favour of the plaintift on which hp claimed interest, but 
Lord Ellenborough, C.j., refused it. • 

In Ilavillan^ v. Bowe>'hanh{b\ in 1807, Lord Ellenborough 
again refused to allow mtei^ st on certain sums of money be¬ 
longing to the*plaint^c in the defendant’s hands, which the 
plaintiff had demanded two years before the action. 

In Gordon v. Swan (c), in 1810, the contract was for the 
sale of 150 tons of copper at 841. a ton, “payable at six 
months; ” the question was whether interest could bo 
recovered from ,the exphation of the six months. It was 
argued for the plaintiff that the fixing of a particular day for 
the payment for the goods, showed an intention to pay interest 
from that date. But the Court, one of whom was Lord 
Ellenborough, C.J.* refused to allow it. 

The credit is for the benefit of the purchaser, it is an 
agreement between the parties that until the expiration of 
the credit, the purchaser shalTnot be sued for the money. It 
is not a promise by implication to pay interest from the 
expiration of tte ejedit. r • 

The case of •GaUon y.JBraff^(d), in 1812, has been often 
cited as an authofity. At the trial it appeared that there 
was a running account between the plaintiff and defendant, 
and that thff plaintiff had from time to time supplied the 
defendant with goods, and lent him sums of money. The 
defendant had paid for the goods ^nd repaid the sums lent, 
but refused to pay the interest, for which this action vras 
brought. Lord Ellenborough, C.J., Grose aud Bayley, JJ., 
held it could not be recovered. ,It was contended on the 
plaintiff’s behalf that interest should bo paid, because the 
lender would otherwise lose the Ibenefit which he might have 


((t) Uhalie v. Dm/kj of York, 6 Esp. 45. 

Eavilland v. BowerhanJe, 1 Camp. 60; Bomales v. Fuller, in 1810, 2 Camp. 

(c) Gordon v. Snan, 2 Camp. 429 j 12 East, 419. 

(rf) Gallon Y, Bra'jg, 15 East, 223. 
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derived from the use of his capital, and that the lender ought 
in equity to be put iu the same situation as if he had applied 
his priucipal to his ovru use. Grose, if., said: “It is the 
“ lender’s own fault if he do not contract for interest when ho 
“ advances the money^’ (a). * 

In the year 1883 an Act, 3 &;*4 Will. 4, 61 42, was passed, 
enactiug by s. 28, “ that upon aA debts or sums certain, pay- 
“ able at a certain time or otherwise, ^he jury on the trial of 
“ any issue, or on any inquisition of damages, may, if they 
“ shall think fit, allow interest to the creditor, at a rate not 
“ exceeding the current rate of interest, from the time when 
“ such debts or sums certain were payable, if such debts or 
“ sums be payable by virtue of some written instru^jient at a 
“ certain time, or if payable otherwise, then from the time 
“ when demand of payment shall have been made in writing, 
“so as such demand shall give notice to the debtor that 
“ interest vdll be claimed from the date (rf such demand, until 
“ the term of payment. Provided that interest shall be pay- 
“ able in all cases in which it is now payable by law.” 

There appear to be very few repoided cases on this section. 
In Taylor v. Holt (5), in 1864, the defendant wrote to the 
plaintiff, “ Could you d(\ n^p the favour to lend me 10/. 
rmtil Monday.” The plaintiff never gave any notice that he * 
should claim interest; and the Court h^ld that this was not 
a debt “ payable by virtue of some written instrument at a 
certain time.” It seems clear that such a request, although 
it forms part of the contract for the loan, when read by itself 
apart from what took place afterwards, does not make the 
debt payable at a certain time. The offer, for any thing 
appearing on the face of it, might «r might not have been 
accepted with a modification as to time; as BramweU, B., 
put it, it “ was not a written instrument which sets forth an 
“ obligation to pay at a certain time.” 


(а) Higgins v. Scagent^ in 1823, 2 B. C. 348; Shaw v. Picton, in 4 
B. & C. 723 ; Page v. Newman^ in 1829, 9 B. & 0. 378; Foster r. Wcshnifm 1830, 
6 Bing. 709 ; Fq vMing v. Schroder^ in 1835, 2 Scott, 144; Ehodes v. Rhodes^ in 
I860, 29 L. J. Ch. 418. 

(б) Taylor v. IToltj 34 L, J. Ex..l ; 3 H. & C. 454, n. 




5SG 


INTEREST. 


[Pt. hi. 


GeaJce r. Ross (a), in 1875, -vras an action for goods sold 
and delivered. The plaintiff had snppUed coal to the 
Treweatha Mine Cq., and had mitten to the defendant, the 
secretary, “ I must now give you notice that if my account 
with this mine be not* settled on or*^ before the 1st day of 
November ne^tt, I shall iCistruct my solicitor to take the 
necessary proceedings ^to :^'Cover the money this company 
owes me; ” and this •Vas held by Lord Coleridge, C. J., and 
Grove, J., to bo a sufficient demand, and notice that interest 
would be claimed (5). 

In Dunconihe v. Brighton Glvib Co. (c), in 1875, the plaintiff 
supplied furniture for the defendant’s hotel on the terms 
“ one tjjird in cash, and bills at six and twelve months for the 
balance.” The defendant failed to pay the whole of the third 
in cash on delivery, but paid the unpaid part later on, and 
the question was whether the plaintiff was entitled to interest 
on the unpaid part.* The judges differed as to the meaning 
of the words of the section “payable by virtue of some 
written instrument at a certain time.” Mellor and Lush, JJ., 
being of opinion .that the section does not require that the 
actual day should be ascertained upon the face of the instru¬ 
ment, but that It was sufficient if .the basis of tbo calculation 
'■ by which it coiild be made certaiu was to be found in the 
instrument. Blackibum, L, took a different view, but said, 
whatever the law is, in fairness “ wherever there is a debt 
“ at all it should bear interest, unless there is some strong 
reason to the contrary ” (d)J. 


(а) Geale v. Ross, 44 L. J. C. P. 315. 

(б) See aLo Eill South Stajfordsliite Ihj. Go., in 1874, L. R. 18 Eq. 154 ; 43 
L. J. Cli. 556 ; and Ward v. Eyre, in 1880, 15 Ch. D. 130, as to what is a 
‘‘demand,” and a “debt or sum certain payable,” Jessel, M.R., saying that a 
demand for the balance of an account, is not a demand for a “ debt or sum ceitain 
payable.” 

(c) Dmcombe v. Brighton Club Go.^ L, R. ip Q. B. 371; 44 L. J. Q. JB. 216. 

(d) See also Lord Cairns’ remarks in Rodger y. Gowptair d^Escompte de Pa) is 
L. R. 3 P, C. C. 475 ; 38 L. L P. C. 30; and 1 & 2 Viet. c. 110, s. 17, for interest 
on judgment debts. 
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“ABOUT,” 

meaning of; 216; 222, 223 


ABSOLUTE AUTHORITY 
to take possession, 344 


ACCEPT, 

when vendee is bound to, 484, 491, 495, 500, 501 
a refusal to, must be made within a reasonable time, 503 
rights to refuse to accept, or to deliver ^jj-e mutual, 50T 

ACCEPTANCE AND RECEIPT. See also Frauds, Statute of. 
difference between “acceptance” and “receipt,” 17, 30 
what constitutes an acceptaiice, 17 ^ 

what constitutes an actual receipt, 25 
carrier not an agent to accept, 17, 22, 139 
See Constructive PtssissioN, Capacity. 

ACCOUNT; * • ^ 

running, between vendor and vendee, 331, 402 
See Payment, 


ACTION AT LAW, 

property may pass b^, 163 
to recover the price, 485 

to recover back money paid, 178, 180, 184, 234, 493, 506 
for damages where there was a bread? of warranty, 499 
or set-off where there was a breach of warranty, 499 
against the vendor for not delivering, 485, 493 
against the vendee for not accepting, 485, 494 
where performance is impossible,* 485 

where either party refuses to perform his part before the time 
for performance has arrived, 485 
where credit has been given, 200, 488 
for breach of warranty, 200, 452, 497 
for specific performance, 492 
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“ID idem:^ 

parties not, 107, 165, 166 


ADULTERATION OF FOOD, 241 n. 

• r 

AFTER-ACQUIRED PROPERTY/ 
proinise to assign, 1^6, 24'^ 269 


AGENT, 

broker is an, for both parties, to sign, 78 
authorized to sign under tho Statute of Frauds, 72 

the signature to the memorandum under Statute of 
Frauds may be the signature either of the party 
himself or of his agent, 67 

one contracting party cannot be an agent to sign a memorandum 
of a contract for the other, even if expressly authorized, sed 
queerey 72, 73 

is liable on a coi^tract made in his own name, but evidence may 
be given to show that his principal is a party too, 54, 86 
set-off of a debt due from the agent, against a debt due to the 
principal, 87 

authorized td make a contract, and merely authorized to sign a 
memorandum of one made, distinction between, 73, 74 
revocation of agency under Fa^tor^ Acts, 434 
definition of agent under the Factors Acts, 435 
to forward, may becoine an agent to hold for the vendee, 351, 
364 ^ 

the carrier does not lose his lien by becoming so, 367 
giving*samples, part deliveiy, &c., are no more than evidence of 
an agreement to hold the residue as agent of the vendee, 370 
merely authorized to take possession of goods can maintain no 
action in his own name for any wrong done to the goods, 388 
Unless^he is the assignee of a bill of lading, 389 
consigning to a principal, 219, 222 n., 286, 323 
principal consigning to an, 144, 286, 320 
vendor’s agent may stop in transitu, 322, 323 
measure of damages where an agent consigns to a principal, 512 
“intrusted,” who is unde!- the Factors Acts, 428, 433, 437 
» a merchant’s clerk is not, 131 n. 
a wharfinger is not, 436 

insolvent, purchasing for a solvent principal, 464 
See also Auctioneer, Broker, Factor, Bailee, Capacity, 
Stoppage in Transitu. 
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AGREEMENT, 

what agreements are within Statute of Frauds, 1. See also 
Feauds, Statute of. ^ 

executed, and executory,defined. Introdue. ix., 123, 124 n., 259 
between vendor tand purchaser n^y be equivalent to an actual 
delivery, thdligh the goods remain in the vendor’s custody, 
25, 336 / 

between holder of goods a'td ^rchaser may terminate the 
transitus, 351, 367 ^ ^ 

between consignor and carrier may prevent goods in the hands 
of carr^ier from ever being in transitu, 142, 380 
between consignor and carrier, effect of on vesting of property, 
140. See also Capacity. 

to sell goods may amount to a bargain and sale, or remain 
executory, 128 ^ 

to assign after-acquired propei*ty, 136, 247, 269 
when the undertakings of the vendor and vendee are independent 
and when dependent, 447, 470 
operation in law of an agreement for sale, 243 
where the parties intended to contracJ^*, but by mistake had not 
done so, 165 

entered into by means of a fraud, 164 

for sale remains executory whilst any conditions precedent are 
unfulfilled, express conditions, 124, 171,196 
implied conditions, 171 

rules for ^i,^ce]|jbaining what are, rr5. See Cokteaot 
OF Sale. 

“ ALL FAULTS,” SALE OF, WITH, 
meaning of, 498 

ANTECEDENT DEBT, 

pledge for an, under the Factors Acts, 441 

« 

ANTICIPATION OF ThI: TERMINATION OF THE TRANSITUS, 
371 

APPARENT AUTHORITY^ 441, 461 

APPARENT POSSESSION, 426, 441, 461 

APPROPRIATION OF GOODS. See also Baegain and Sale. 
meaning of, 128 n. 

of specific goods, requisite to make a bargain and sale, 124 
made by mistake, 135 

may be made subsequently to the contract, 128 
may be by the assent of both parties, 129, 132 
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APPEOPRIATION OF GOODS--contimed. 

or by the determination of an election, 133 
is generally made by deliveiy to a carrier, 130, 138, 141, 143, 
144 

effect of the form of t||^e bill of lading, 142, 144 
stoppage in transitu, efect of, 459, 480, 484 
invoice is evidence of intenfio^n to appropriate goods, 143 
of proceeds of a particular (tnsigiiment to meet certain bills, 209, 
270, 271^ » ' 

“ APPROVAL,’* 

sale on, 141, 196, 205, 501, 603* See also Sample. 
where the vendee did more than was necessary to ascertain the 
quality, 23 

« ARRIVAL, ON,” 

meaning of, 330. See Conditions Pbecbdbnt. 


‘‘ARRIVE, TO,” 

meaning of, 231,<i832. See Conditions Precedent. 

ARTICLES, PERISHABLE, 
resale of, 468 

• ^ 

“AS SOON AS POSSIBLE,” 

meaning of,* 225, 226 

• ^ ^ 

ASSENT, 

by vendee to appropriation by vendor, 129, 132 
implied by keeping the goods, 503 

b^ keeping the broker’s note, 85, 105, 107, 109, 111 
induced by fraud, 164 
where the parties were not ad idem, 165 

of warehouseman or carrier to hold as bailee of the vendee. See 
Capacity^ Acceptance under Frauds, Statute op, Ware¬ 
houseman. '' 


ASSIGN, 

whether a mere covenant to, is effectual to pass any interest, 
137, 247 

ASSIGNEE OF BILL OF LADING, 

may acquire greater rights than his assignor had, 385, 398 

where he has notice of other bills of lading, 409 

is unaffected by equities between vendor and vendee, 410 ^ 
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ASSIGNMENT, 

equitable, 268, 293 

subject to equities, 272, 299, 303 

of bill of lading, 385, 388^391, 398 ' 

by a mere holder or thief, 392 

where there is m document of title, 386 

of after-acquired property, 247, 269 » 

of a debt, 268 § 

notice of, to debtor or holderiof seciyities, 272 

• • 

AUCTION, 

sales by, are within the Statute of Frauds, 2 
conditions of sale must be referred to, 45 

AUCTIONEER, * 

is an agent authorized to sign a memorandum so as to bind both 
parties, 74, 75, 76 
but not to make a contract, 74 

is not axithorized by the purchaser to <«ign any contract, except 
that contained in the conditions of sale, 74, 75 
a purchaser cannot vary such a contract when signed by proof of 
agreements entered into by word of mouth at the time of the 
auction, 75 ' • 

an auctioneer’s clerk is not an agent to sign, 76 

♦ • « 

AUTHORITY, 

to appropriate goods to the contract,* 12^ 
confers no right of property, 388 
apparent, to dispose of goods, 441, 461 
absolute, to take possession, 344, 380 
conditional, to take possession, 347, 380 

to deliver possession, 347, 380 <• 
when acted upon, 344 

when revocable, 341, 344 , 

coupled with an interest, 341 

to receive, conferred*by the indorsement of a bill of lading, 388 
See Dock Warrants. Delivery Orders. Bill of Lading. 
Possession. 

• 


AXLES, 531 
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B. 

BACON, 116, 278 
BAILEE OF GOODS, 

on trusts, holds them s^'ictlj on the trusts, 270 
notice to, of fhe assigninent,^272 

his privity of contract with the bailor is not transferrod by a sale 
of'the goods by the Swnei^272. 334, 389 
when he asjients to ffold the goods for the purchaser, it is an 
executed delivery for all purposes, 25. See Capacity. 

3 fnay make himself liable to both parties, 142, 143 
eifect of his wrongful refusal to assent to a transfer, or to deliver, 
142, 143, 311, 334, 346, 37o, 376, 388 
See CoNSTEUOTiVE PossEssioir, Possession, Warehouseman, 

BAILMENT, 

and sale, difference between, 163 
BALES, 233 

m 

BANKER’S DRAFT, 

effect of purchaser not giving a, le52, 456 
See Conditions Precedent, 201 

• ♦ 

BANK NOTE, 

purchase of, i70 

• # ^ 

e 

BANKRUPTCY, * ^ 

positions of trusts in* purchaser for value and execution creditor 
contrasted, 461 n. 

where billsnire in the hands of third parties, and both drawer and 
acceptor are bankrupt, 273, 303 

BARGAIN AND SALE. See also Conditions Precedent, 
definition of, Introduction, ix., 124 n., 259 
parties do not contcmJ)laTe a, until the specific goods are a<'‘reed 
upon, 123, 124 ^ 

is prima facie a sale for cash on delivery, 43, 124, 171, 448 
but may be on credit, 171, 452 

the parties may introduce aiij- conditions they please, 124 
171, 196, 198 

transfers the property without delivery, 124, 128, 259 
but not an absolute indefeasible property, 313 
a second bargain and sale by a purchaser not in possession trans¬ 
fers no more property than be had^himself, 386 
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BARGAIN AND SAhE--co7itm^ted. 

unless there was an assignment of a bill of lading, 385, 308 
or a sale in market overt, 170, 461 
or a sale of coins, or ^ills of exchanglB, 426 
or where the original vendor has clothed the person selling 
with apparSnt authority to £fll, 441 

BARGE, 184 

BARK, 179 * 

BARLEY, 154, 1.94, 206, 331, 521 
BARTER, 

definition of, Introduction, k. 
case of, 163 

BEANS, 324 

BEEF, 400 

“BELIEVED” TO BE A CERTAIN QUANI'ITY, 
meaning of, 219 

BILL OF LADING, 

what it is, 388, 389 

differing from quantity actually shipped, 218 , 
tender of two of a set ^ tllree bills of LirMng, 240 
assignment of, 385,398 * • 

was not formerly an assignment of tbe ccutraot, 389, 390 
assignee of, is now a party to the contract, 389 
Bills of Lading Act of 1855, 390 ^ 

it operates as an assignment of the goods, 391, 400 
it operates as a delivery of the goods themselves in the same 
circumstances, 39fi—397 *• 

distinguished from an assignment of an interest in the goods, 385, 
391, 401, 403 

consideration for the assignment, a pre-existing debt, 406 
effect of reindorsemeilt, 390 n. 
must be homi fide, 409 

assignee not affected b;^ equities of which he had no notice, 409, 
410 

pledge of, 385, 406, 411 

drawn in three parts, rights of successive x^ledgees, 411 
effect of indorsement of, on the right to stop in trandtu^ 385, 398 
, effect of retention of, “by purchaser, 152 
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BILL OF LADING— continued, 

keeping possession of, for a long time is evidence of acceptance 
■under the Statute of Frauds, 37 
in blank, 149 ^ r 

Lichharrow v. Mason^ case of, 394 ^ 

unstamped, 161, 330 ^ $ 

a holder has no inter^t in the goods cannot confer any by 
indorsing, 392, 398,^03 f ^ 

vendee by assigning, jpay gi\e a greater right than ho possesses, 
to the extent of •‘destroying the vendor's right to stop in 
transitu, 392, 398 

where consignors take bill of lading deliverable to their own 
order, they do not intend to pass property to the consignees, 
143 et seq,j 154 

BILL OF^XCHANGE, 

acceptance of, not always a condition precedent to the passing of 
the property, 149, 156, 171, 201, 449 
drawn against certain consignments, 269. See aho Equitable 
Inteeests and Assignments. 
mprimd facie a conditional payment only, 327 
drawn for too large an amount, 203 
but may be an absolute discharge of the debt, 328 
where vendor is paid by bill, afid is not liable on the bill, he is 
paid in every sense of the word, 330 
where he is paid by acceptance of third person, 332 

BILLS OP LADIlfG ACT OP» 1855, 390 

# • 

BILL OF SALE, 

niemorandtim of the terms on which a wharfinger's wairant was 
pledged does not require to be registered as a, 426 n, 
Eegistration under the Act, object of, 462 n. 


BLEACHING POW^EE, 474 
BOILERS, 189 

BONA FIDE, 

sale not, Tvn/ne's case, 461,*462 ' 


BONES, 21, 116 

BOOK, BROKER’S, 81. See also Beokees. 

entry in, whether the memorandum of the contract, 83 
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BOUGHT AND SOLD NOTES. See also Brokers. 
no particular form necessary, 84 
usual forms of, 

where the broker on tlfe face of them acts as a broker, 84 
where the broiler on the face of^them acts as a principal, 86 
where the names of both parties appear on each note, 85 
where the name of one party only appears, 85 
where one of the notes was alte^d bJlthe,broker, 93 
where one note only was delivdied, 94»^ 
where the bought and sold notes differed, 04, 9^ 
where there^ was one sold and three bought notes, 100 
an action may be brought on one note only if it is a sufficient 
memorandum, 108, 111, 112 

where the bought and sold notes agreed, but differed from the 
contract entered into by correspondence, 113 ^ 

BEANDY, 21,148 

BREACH OF CONTRACT. See also Remedies for Breach op 
Contract. 

what is meant by a, 484 

date of, where the contract was to deliver by instalments, 520 
election to consider a refusal to perform made before the time for 
performance as a, 485 • 

damages for, 508. See also Damages. 

BBICKS, 182 * * ' ’ , 

BROKERS, * 

generally, 78 

customary authority of, 79 * 

are subject to customs of trade, 82 

control of mayor and aldermen of the City of London over, 80 
Relief Act of 1870, 80' 

formerly bound to keep a book, 81 ^ 

whether the entiy in tho book is the ifiemorandum of the con¬ 
tract, 83 et seq,f 106 ^ 

effect of the note as a memorandum, where the names of both 
buyer and seller appear on each note, 85 
where the name of one party does not appear on the note, 85 
where one note only has been signed, it is not, although com¬ 
plete, a memorandum, where the authority to the broker was 
conditional on his signing both notes, 8G 
where a broker makes the note in his owm name, he is personally 
* liable, 87 


N N 



546 


INDEX. 


BEOKEES —continued 

a party having a set-off against a broker dealing as a principal, 
has the same ^siet-off* against the real principal, 87 
distinction between a broker deihing as aprincipal,where he is known 
to be a broker, and^^where he is not to be a broker, 88 

have no right to make themselves parties to the contract, 88 
nature of their authority as^agents to sign a memorandum within 
d7th section of Statute (f Frauds, 89 
keeping the note ^ evideuce that authority has been given to 
the broker to sign it, 85,105, 107, 109, 111 
where the broker altered the sold note, 93 
where the broker delivered one note only, 94 
where the bought and sold notes differed, 94, 97 
where the notes agreed, but there was no signed entry in the 
broker’s book, 96 

w^ere there was one sold and three bought notes, 100 
where a broker signs a contract he was not authorised to make, 
106 

an action may be brought on one note only, 108, 111, 112 
whether a principal has a right to refuse the sale note when 
tendered by the broker, 92,109 
or to disapprove of the purchaser’s name, 110 
one party cannot authorise the broker to bind both, 111 
extent of hiS authority, 106 ' 

where the bought and sold notes set out a contract which differed 
from th^ contract agreed upon^by correspondence, 113 
distinction between evidence of a contract and evidence of com¬ 
pliance with the^Stritute of Frauds, 114 
there may be any number of memoranda all equally originals, 
114 

rffso Agent. 

BEUSHES, 33 

r 

BULLOCKS, 31, 13Ji, 322, 523 
BUmR, 24, 152, 326, 345 

r 

BUYEE. PuRoiivsER. * 

f' 

c. 

C. I. F., 

meaning of, 222 n. 

CABLE BARS, 226 
CANDLES, 65 
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CAPACITY IN WHICH A PERSON HOLDS GOODS, 2Sr> 

where a bailee or warehousemau holds as agent for the sendee, 25 
where the vendor holds as agent for the vendee, 26, 334 et seq, 
where the vendor holds as £%ent for a sub-parchaser, 336 
where the vendor also a warehous^ian, 31, 340 
where a carrier holds them as a^ent for the vendor, 142, 321, 380 
whether a carrier holds them^ as agent for the buyer, or as an 
agent to forward, 351, 357, 3^7 • 

where a carrier is also a wareh^semaff^ 364 ^ 

change of capacity depends upon the assent of both parties, 364 
part delivery’to purchaser, taking samples, (fee., is merely evidence 
of the capacity in which the residue is held, 344, 370 
evidence of warehouseman’s assent to hold as bailee of the pur¬ 
chaser need not be in writing, 344 
See Estoppel. Possession. WAREnousEMAN. 


»CARGO” OF A CERTAIN QUANTITY ORD^JRED, 
meaning of, 217, 218, 221, 223 
when lost, at whose risk, 231, 234, 245, 489 
two ordered, one not according to contract, 223 

CARRIAGE, 3, 23, 61 

CARRIAGE-POLE, 523 

CARRIER, 

is not an agent to accept, but is an agent to receive, 17, 22 
delivery to, generally passes the property to thi jnirchaser; 130, 
139, 235, 216 • • 

but not always, 17, 140 et seq, • * 

reservation of the jus disponendi, 142 • ^ 

where goods are sent by, it is generally the vendor’s interest not 
to pass the property, 142 • 

vendor’s duty generally ceases on delivery to, 235 
where the carrier holds the goods as agent for the vendor, 142, 
380 ^ 

the vendor does not necessarily lose his lien, 321 
wdiere the carrier holds the goods as ageist for theVendee, 351,364 
the carrier does not lose his lien by becoming so, 367 
whether the carrier holcJs the goods as an agent to forward, or as 
bailee of the purchaser, 351, 357, 367 
vherc a carrier is also a w|U'ehous^man, 364 
part delivery by a, to the purchaser, taking samples, <fec., is merely 
evidence of the capacity in which the residue is held, 370 
change of capacity depends upon the assent of both parties, 364 
goods in the hands of a. See Stoppage in Transitu. 
effect of a tortious taking from a, by a consignee, 375. 

tortious refusal Of a, to deliver, 143, 334, 375, 376, 388 
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CASH. See Conditions Precedent as to Payment, 200 

CATTLE, 31,134, 622.523 

* * r 

CHAIRS, RAILWAY, 486' 

f ^ 

CHAMPAGNE, 6^9. See Wine/t 

CHARAdTER. Capacitt. \ 


CHARGE, 

on after-acquired property, 138, 24 1 , 


268. 


See also Pledge. 


CHARIOT, 3, 23 

CHARTERED, VESSEL, BY PURCHASER, 

goods on board a, are generally in transitu, 351, 352 

CHARTER PARTY, 

effect of, on trausitus, 352 

r 

CHEESE, 65 

CHIMNEY GLASSES, 64 
CHINA CLAY, 38» 

CIDER, 505 
CIGARS, 30, 33? 

CIVIL LAW, 

broker\books, 102 n. 

effect of, on passing the property, 242 

founded on two principles, 

a fixed price in money, 242 , 

delivery necessary to pass the property, 242 
contrastedr u ith English law, 243 

a contract of sale without delivery merely created obligations in 
personam, 244 ' 

a perfect sale tiansferred the risk, but not the property, before 
delivery, 247 ^ ^ 

in English law delivery*^uot nooessaiy to pass the property, 243, 
259 

in Scotch law and Roman, delivery is necessaiy, 242, 244 n. 
maxim, “ Res perit domino ” is ambiguous, 245 
specific performance, 260 

right of vendor to retake possession : revendication, 314, 3Sl 
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CLAY, 38. See Bkioks. 

CLOCKS, 77 
CLOTH, 227 

COAL, 161, 212, 219, 2k, 357, 510, |36 

CODE NAPOLEON, 102 n. 
reveiidication, 314, 381 

COFFEE, 289, 357, 465 

COIN, 

purchase of, 170 
concurrent acts, 237, 447, 470 

CONDITIONAL AUTHORITY. See Authobity. 
to take possession, 347 
to warehouseman to deliver, 348 

CONDITIONS PRECEDENT, 171—241 
to the passing of the property, 

the parties may agree |hat the property shall not be trans¬ 
ferred until the happening of a condition, 174, 196 
the property will not pass until the conditions have been 
performed, 174» ^ , 

delivery is generally not a, 172, l73 
payment is generally not a, f72;^ 17^. See Cebdit, 
the goods must be specific, 124 

but may be made so after the date of the contract by the 
election of the vendor, 128 

whether a stipulation is a condition precedent or not, 
depends on the intention of the parties, 174, 198 
rules of law for ascertaining the intention when implied, 174, 
175 

l&t rule, where anything has to be done by the vendor 
to put goods into a deliverable state, the doing of 
such thing is presumed to be a condition precedent, 
175 

2nd rule, where anything has to be done by the vendor 
to ascertain the price, such as weighing, the weighing 
is presumed to be a condition precedent, 175 
cases illustrating these rules, 176—190 
completion of a chattel made to order is, generally, a condi¬ 
tion precedent, 183 
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CONDITIONS PEECEDENT— 

the property, however, may pass presently if tho parties 
SO agree, 184 

inteiiUfon that price^r shall be paid before oompletiou 
affords an argument that the parties intended the 
property tdso to pass, 184 r 
oases illustrating* this, 184—189 
where the thingg to lf^'‘done by the vendor are such as may 
be done afte^the gcr>ds are in a deliverable state, the per- 
foifaance is^not a condition precedent, 190 
tender of the goods is, generally, a condition precedent to 
the right to payment, 48J 

estoppel, property by, 190—196. See aho Estoppel. 

Piclcard y. Sean, 190 

representation by a warehouseman that he holds goods to 
order of plaintiff, 191 

warehouseman may make himself responsible to both 
parties, 195 

where two delivery orders were given for the same consign¬ 
ment, 19^ 

express conditions precedent; generally, 190—201 

a condition precedent may cease to be such and may become 
available as a waiTanty, 200, 501 
conditiojis may be precedent to tho right to possession and 
delivery, 172, 173, 198—230, 347, 380, 485 
payment is usually a condition precedent to the right to 
posses&i<m, J41, 171, 1T2 
where^a carrier iiiiervehes, 142, 143 
goods sentf^n Approval, 141, 196, 205, 501, 503 
payment is not a condition precedent where credit is given, 
1?2, 173, 200 

waiver of a condition precedent, 200, 485 
where the performance has become impossible, 230, 485 
prior to 'the performance of thercondition the purchaser has 
no interest in the goods, 196 
sale by sample,rl96 

whether a stipulation is a condition precedent or a warranty 
is a matter of law, 198. See aUo Warranty. 
where a covenant goes to the whole of the consideration it 
is a condition prec;edent, y)9 

distinction between a condition precedent and a warranty 
200, 210, 501 ' 

there may be a condition precedent without any warranty 
that it shall be performed, 489 
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CONDITIONS PRECEDENT— 
as to payment, 201—205 
cash, 171, 172,200 

by giving a cheque or an acceptance^ 156, 202,226, 231, 237 
for each instalment, Ibo. See also below, 
as to quality and tsondition, 205—115 
goods packed with other goods, 20D 
iron bars to be stamped^ ^11 
merchantable condition, .^07, f 12 • 

right to inspect, 205 ^ ^ 

right to measure, 205 
salespby sample, 205. See Sample. 


as to quantity, 215—224 
‘‘about,^’ 216, 222, 223 
cargo believed’^ to be a certain quantity, 219 
“ cargo ” of a certain quantity ordered, 223 
by instalments, 217, 219, 470 ^ ^ 

instructions to an agent to purchase and ship a certain 
amount, 220 
more or less,” 215 
say,” 216 11 . *• 

“ say about,” 216 n. 

“ say not less than,” 216 n. 

shipping documents ^nd quantity actually shipped differing, 
218 


“small cargo,” 223 

two cargoes ordered,<,one tendered not according to contract, 
223 • * , • 

as to time, 224—230 * • ^ 

“ as soon as possible,” 226 

delivery “April 17, complete 8 May,” 227 

“forthwith,” payment in fourteei? days, 226 
within last fourteen days of March, 225 
goods to be shipped, “ directly,” 226 * 

“ forthwith,” 226 
“ immediately,” 226 
“ to>morr8w,” 220 
“ month,” meaning of, 230 

name of vessel to be declared as soon as known, 224 
on arrival of a certain vessel, 224, 230 
payment on receipt of shipping documents, 22o, 233 
payment “ within one month ; ” goods demanded before 
payment, 226 

shipment within a certain time, 227 * 

as to arrival and delivery, 230—239 

contract conditional on a double event, 232 
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CONDITIONS PKECEDENT— 

delivery impossible, 230 

« delivered at Harburgh,” at a price to include freight; goods 
lost befoUB arrival at Harburgh, 233 
freight to be paid “on right delivery,” 23T 
“ now on passage^ 232 '' ^ 

“ on a]|;rival,” 231 # 

payment two months after “landing cargo lost, 231 
• sale of soda believed t<J be on board; other soda subsequently 
putrf)n, 237 r' ^ 

“to arrive per‘Mansfield’;” goods transhipped to another 
vessel, 231 

“to arrive ex ‘Daniel Grant*;” ship arrived, no goods on 
board, 232 

“to be delivered at Rangoon,” 234 
^ “ to be taken from the quay,” 239 
other conditions precedent, 239—241 

compliance with the provisions of a statute, 241 
policy of insurance, as to amount of, 239 
property to pass if goods damaged while in possession of the 
borrower, ?!40 

•tender of two of a set of three bills of lading, 240 
“to be purchased at a price to cover cost, freight, and 
insurance,” 222 n., 239^ 
elFect of on remedies for breach of contract, 484 
where they have been waived, 483 
or prevented froip happening, 4^5 r 
or become ii 3 ;ipossible, 230, 485, 591 
vendor has no rigfit vary contract by imposing, 143, 348 

CONDITION SUBSEQUENT, 157 

CONSIDERATION FOR THE CONTRACT, 

when the undertaking of either party goes to the whole considera¬ 
tion, 447, 448 

punctual payment of the price does not generaUy, 449 
CONSIGNMENT, 

by an agent to a principal, 219, 220,''222 u., 28G, 323 
bills drawn against, 269, 275 et seq. 

foreign consignor consigning to ap agent in England, course of 
business, 144 

by a principal to agent, 28G 
by a vendor to vendee, 142, 203 
vendor has no power to vary the, 144, 148 
in retiUTi for other consignments, 329 
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CONSTRUCTION, 

of a contract, 117, 198, 447 
of documents, 40 ^ 

peculiar expressions in a, ft)r jury to say what their meaning iS 5 
47 n. 

every part of a contract must be tlken to be material, 117 
undertakings of each party ?o the, are generally independent, 
447 f . ‘ 

evidence may be given to sh#{\r that^itjie person contracting is an 
agent, 54 

CONSTRUCTIVE POSSESSION AND DELIVERY, 36, 334, 335, 
345, 368, 370, 415 

See Possession. Estoppel. Capa^oity. 

CONTBACT OF SALE, * 

executed, definition of, Introduction, ix., l24 n. 
executory, definition of, Introduction, ix,, 124 
difference between a contract of sale in English and Roman Law, 
243 ^ 

when required to be in writing, 1 
operation in law of an agreement for sale, 243 
contract to assign after-acquired property, 136, 247, 269 
distinction between a sale and a promise to fe'ell, 247 
parol variation of contracts required to be in writing, 115 
of sale, mprimd facie a contract to transfer th^ property, 171 
substituted, 118. See Substituted (^nteac:l 
rights of the vendor not given by fhe, 452 
where there w^as in fact no contract, although there was an mten- 
tion to contract, 165 

where the intention to contract was induced by ftaud, 164 
which must be in writing may be rescinded verbally, 115, 119 
where there was a request by one party to postpone delivery, 116 
See Ageeement. Hesoission. Construction. 

CONVEYANCE, 

a contract operating a^ a, 136, 137 

CONVICTION, 

effect of, 170 

COPPER, 534 


CORN, 91, 133, 155, 163, 289, 322, 410, 494, 514. See also Wheat, 
-* Oats, 
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CORRESPONDENCE, 

a memorandum under the Statute of Frauds, 43,50. See Frauds, 
Statute of, the Mbmoraotum. 

* • t 

COTTON, 57, 135, 155, 166, 168, 202, 211, 212, 220, 225, 239, 276, 
285, 305, 360, 515r 

• t 

COTTON^TWIST, 366 ^ ‘ 

COTTON WASTE, ISl, ^ 

COUNTERFOIL, 291 

COUNTERMAND, 

of delivery order, when allowable, 341, 344 
a ^elivery order given to the purchaser by the vendor is transfer¬ 
able and irrevocable except on the purchaser’s failure, 342 

where there is a condition precedent to the 
vendee's right to possession, 347, 380 
See Authority. 

# 

COVENANTS, 

mere covenant to assign, whether it is effectual to pass any 
interest in the goods, 137 
to assign aftSr-acquired property, 136, 247, 209 
where the performance of the condition precedent has been 
waived, ^00, 238, 485 ^ 

where the ^duty of^one party is dependent upon the performance 
of the duty of the 5ther party, 447, 470 
which go to the whole of the consideration are conditions prece¬ 
dent, 199 

r 

cow, 31, 134, 172, 522, 523 

r 

CREDIT, SALE ON, 312, 4J2 

where nothing is said about the time of payment, 13, 171, 312, 
451, 452 

where bills of exchange have been taken in payment, that 
amounts to a, 327. 

it is for the vendor’s interest that the property should have passed 
where there is a sale 6n, 184 
but not where there is a delivery to a cai'rier, 142 
vendor s rights arise on buyer’s insolvency, 454 
effect of on right to stop in transitu, 326 
possession, 312 

on expiration of credit, vendor’s rights revive, 458 
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CEEDITj SALE ON— continued. 

through broker, vendor has a right to [^return note within a 
reasonable time, 92, 110 ^ 

where credit is given, payifient is not a condition precedent, 200 

CREDITOK, EXECUTION, I 

position of a purchaser for value, and of a trustee in bankruptcy 
contrasted with a, 461, n, ^ 

CROCKERY, 209 * *• » 

CROPS, 

whether goods are within the 17th section of the Statute of 
Frauds, 6 et seq, 

See also Emblements, and Feauds, Statute op. 

CULASSES, 52 ^ 

CUSTOMS AND USAGES OF TRADE, 102, 1(59 
effect of on written contracts, 41 

are judicially taken notice of where a trade has been long 
established, 80 ^ 

CUTCH, 278 

D. 

DAMAGES, 508—532 

are the usual remedy where there is a failure by either party, 
493, 511 

to be recoverable the^ n«ist have l^en contemplated by both 
parties at the time of entering into the contract as the pro¬ 
bable result of the breach, 510 » '% 

Hadley v. Baxendale^ 508 

but query, where either party gives notice to tl^e other after the 
date of the contract of the probable result of a breach, 510 
the market is the best evidence of value generally, 511, 512 
the reselling price is^the best evidence of value sometimes, 512 
loss of profits cannot be recovered as such, but may sometimes 
bo recovered as damages, 512, 524^ 527, 53^ 
interest, generally speaking, can only be recovered as damages, 
513 

cases where there was no market to refer to as a test of value, 
520 

breach as to quality, 520 
breach as to time, 524 
in tort and contract, the same, 49 4 
where an agent consigns to a principal, 512 
where there has been a request by a vendee to postpone delivery, 
121 
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DEBT, 

assignment of, 268 
See Equitabl j Assignments. 

DECLARATION 

of name within a certain time, 222, 224j 227, 230 


DELAY, 


• f ^ 

when evidence of acceptance 

undue, 47^ 


DELIVERABLE STATE, 

property will not generally pass until the goods are in a, 174 
DELIVERY 

by instalments, 219, 470 et seq, 

9^ failure to take, 219, 470 

• failure to pay for each, 205, 470 
effect of a request by one party to postpone, 116 
into purchaser's own sacks, 134, 162, 180, 181 
^ cart, 180 

on board purchaser’s own ship or ship chartered by him, 134,156, 
352, 357 
to a earner, 

is in general the same as delivery to a purchaser, 17, 130, 
139, 235, 246 
but net always, 17, 140 
reservatioif offthe Jus disponindi, 142 
does rfot necessarily destroy the lien, 321 
wrongful refused to deliver, 142, 143, 334, 388 
See Carrier. 

not necessary to pass the property in English law, 142, 172, 243, 
259 

necessary to pass the property in Roman and Scotch law, 242, 
244 n. ' 

vendee may alter the place of, 371, 376 
insolvency ^fter par^;, 474 

to purchaser or his agents or assignees terminates vendor s rights 
in the goods absolutely, 313 ** 

and terminates his right to stop the goods in 
transity, 333 ^ 

freight to be paid “on right delivery,^* 237 
vendor is relieved from obligation to deliver when delivery 
becomes impossible, 230, 485, 591 
what is a constructive delivery, 334, See also Constructive 
Possession. 

of nart of the euods. effect of .34.4'370 
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DELI V ERY— continued, 

to be at a particular place to include cost, freight, and insurance 
is not a contract to deliver at that place, 233, 246 
of a substituted cargo, 23J i ^ 

whether necessary for a pledge, 388 h. 
to be made anywhere,” 225 ) 

at a particular plaOe, 226 -» 

See Conditions Pebcedbn^^s delivery. 

DELIVERY ORDER, 415—426 • » 

acceptance and receipt of a, does not amount to an acceptance 
and receipt of the goods, 25 

assignment of a, is not an assignment of an interest in the goods, 
418 

under the Factors Act of 1877, 439 
contrasted with bills of lading, 415 m 

effect of indorsement of a, on vendors rights, 418, 439 
is not a negotiable instrument, 415 
where two are given for the same goods, 195 

DEMAND, 

of payment before day named for payment, 469 

DEPENDENT AND INDEPENDENT COVENANTS AND UN¬ 
DERTAKINGS, 449, 451 

DEPOSIT ON TRUST. Se} cdio EquitapijE '•Interests and Assign¬ 
ments. ’ 

of goods, 269, 270 * 

DERRICK, 528 ^ 

» DIRECTLY,” 

meaning of, 226 * 

DOCK WARRANT, 415—426 ♦ 

assignment of a, eSeqp of on the vendor’s rights, 418, 439 
contrasted with bills of lading, 415 
not a negotiable instrument, 415 
See also Delivery C^der. • 


DOCUMENT OF TITLE, 

definition of, by the Factors Act, 439, n. 
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E. 


EARMARKED, , , 

where goods are, vendpe must a?cept, 501 
funds, 269 ^ » 

. • 

EARlSriST, 

Statute of Frauds, 39 * 

. •• " 

EAD DE COLOGNE, 37 

ELECTION. See ako Property, 129 

determination of an, appropriates goods, 128, 133 
delivery to a carrier is, generally, a determination of an, 17, 
1^0, 139, 23J, 246 
T)ut not always, IT, 140, 142 

distinction between mere intention to appropriate and determina¬ 
tion of a right of election, 130 

appropriation is ift-evocably determined when once the election 
has been made, 130 

to consider a refusal to perform as a broach, 485 

to rescind the contract, 4Tl 

# ♦ 

E^IBLEMENTS. See a ho Frauds, Statute of, 
what they are, 1> ^ • • 

• « 

ENGINES, • * 

steam, 188, 189, 49G 
threshing, f524 

ENGLISH AND HOMAN LAW CONTHA^PED, 212—207 
See Civil Law'. 

EQUITABLE INTERESTS AND ASSIGNMENTS, 2G3-»3lu 
Creation of Bqmtahle Interesf^^ * 
in a specific fund, 2G8 
in after-acquired propej’ty, 247r, 269 
goods must be specific, 136 
deposit of goods upon trust, 269 
bills drawn against a consignment, 269 
the bailee holds the goods strictly on the tins Is, 270 
cases on the subject, 275 
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EQUITABLE INTERESTS AND ASSIGNMENTS^-con^mz^edf. 
A$sipme7it of JSqiiitahle Intere^s, 
good in equity, bad at law, 5Tl 

often said to occur where bills drsJwn against goods have 
been indorsed away, 271 
evidence of, ^72 t 

the privity is between assignee and>the assignor, not 
between the assignee aM th^ bailee, 272 ^ ^ 

is subject to equities alff^ting t|jje interest, 272, 299 
notice of assignment to the holder of a fu'Std, 272 
equitable estoppel, 273 
cases'on the subject, 293 
Mr parte Warinr/, the rule in, 303 
cases on the subject, 304 


EQUITIES, ♦ 

between vendor and vendee, assignee of bill of ladingmnaffected 

by, 410 

assignee of an equitable interest is 
subject tp, 272, 299 
but not where the intention was that 
the assignment should be un¬ 
affected by, 303 

EQUITY OF REDE^^IPTION, 

vendor can only stop his own interest, Le., tli^ 406 

ESTOPPEL, 190—196 

equitable interest created by, 273 ^ ^ 

may make a bailee answerable to two parties, 195 
prevents a party from averring the truth, 191 ^ 
but not as against a stranger, 191 
reasons of, 191 

vendor wlio has giv43n a delivery order whil*h has been indorsed 
to a third part}’*, is not estopped, 41S 
Conditions Precedent, . 

EVIDENCE, 

a party^s own ';tatemouts are evidence against liini, 190 
extrinsic, 47 

invoice is, of intention to appropriate goods, 144 

of what the terms of agreement of sale are, 144 • 
part delivery to purchaser, taking samples, <S:c., is evidence of the 
capacity in w’hich the residue is held, 344, 369, 370 
fiee Marking. 

of assignment of etiuitable interests, 272 
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EVIDENCE— contimted, 

vendor retaking possession is not, of intention to rescind, 472 
market price is the best evidence of value, 511 
reselling price isj^ome^imes, ev^ence of value, 512 
of intention to abandon or rescind the contract, 470, 475 
of the character in whi(|h a person holds'goods. See Capacity. 
parol, to shcvw who are the parties to a contract, 54, 86 
^ to explain technical of fsonventional terms, 47 
rules of, in construing writteji documents are not interfered with 
by Statut#^ of FraifiSs, 40 

EXCHANGE OF GOODS, 163—173, Introduction, is. 

EXCHANGE, BILL OF, See Bill of Exchange, Credit. 

EXECUTED AGEEEMENT, 

definition of. Introduction, ix., 124 n. 

EXECUTION CEEDITOR, 

positions of an, a purchaser for value and a trustee in bankruptcy 
contrasted, 461 n. 

EXECUTOEY AGREEiIeNT, 

definition of, 124 n., Introduction, is, 
instance of, 5 

the property i§ transferred, generally speaking, the moment the 
appropriation has been made, 128 

EXPECTATION, VfOEDS OF, 216, 232^ 

EXTRINSIC EVmENCE, 47 . 

9 * 

F. 

F.O.B., 

meaning of, 158, 362 
FACTOES ACTS, 426—441 
FACTOES, 

definition of, 435 ^ 

agent - intrusted,' who is an, 428, 430, 432, 433, 437 

with goods, may sell to one who has notice of 
agency, 430 n, 

with goods'^or docuhients of title, may pledge to 
one who has notice of agency, 431 
with goods, who ships them in his owni name to 
a consignee who has not notice of agency, 
shall be taken to be the true owner, 431 n. 
with documents of title, may sell or pledge fo 
one who has not notice of agency, 428 n. 
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FACTO RS —cojit I me ed, 

a sale by a vendor who has retained the documents of title is as 
valid as if he were an agent intrusted, 433 
by a vendee who is in possession oTf tho doeuments of title 
is as valid as if he were an agent intrusted, 432 
document of title, what is a, 439 n.> 

indorsement of any, has iSow the same effect in defeating 
the vendor's rights as Ihe in(^rsement of a bill of lading, 
439 , 

goods or doounrents of title substituted, or* deposited in ex¬ 
change, 440 

negligence "in allowing a pei*son to remain in possession of goods 
or documents of title, 441 

pledge for a further amount, of goods already pledged, 441 
revocation of factor's authority, 434 
special instructions to a factor, effect of, 441 « 

stoppage in transitu does not exist between principal factor 
except where factor has acted as vendor also, 320 

FAILURE. See Breach of Contract. ^ 

FAILURE OF CONSIDERATION, 449 

‘‘FAULTS, WITH ALL," ’ 
sale of goods, meaning of, 498 

FIDUCIARY RELATION, 26^ ’ ’I • 

• 

FI. FA., ’ ■* 

emblements may be seized under a, 11 

FIRE CLAY, 180 

It 

FIXTURES 

are not goods within the Statute of Frauds, 13^ See also Fkauds, 
Statute op. * 

FLAX, 126, 147, 149, 224 


FLEECES, 491 

FLOUR, 53, 59, 165, 193, 504 

FOLLOWING TRUST FUNDS, 269 
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FOREIGN CONTRACT OP SALE, 

cannot be enforced here -if it comes within Statute of Frauds, 
sed quosre, 2 n. 

t » 

“ FORTHWITH,” . * 

meaning of, 226 , 

^ f 

FOUND PROPERTY, • 

• purchase of, 169 ^ t* 

FRAUD, • •• *■ 

intention to contract induced by, 164 

sale vitiated by, under statute of Elizabeth, 460 

FRAUDS, STATUTE OF, 
seventeenth section, 1 
auction sales are within, 2 

confi*act is not made void, but cannot be proved, 2 
diS&rence between the 4th and 17th sections, 5, 6 
distinction between contracts for work and labour, and for the 
sale of goods, 15 

contracts within iq^ay be rescinded verbally, 119 
what contracts are within the 17th section, 1, 5 
sales by auction, 2 
contracts made verbally abroad, 2 n. 
goods not ready for delivery, s£^le of, 3 
Lord Tenterden's Act, 4 
goods, wares* and merchandise, 1, 2, 4, 5 
choses in actioS aye not, 2 ^ ^ 

fixtures are not, 13 * 

fructus industriafes, 74 
emblements, what are, 11 n. 

are not^goods until severed from the land, 11 
sale of, does not create an interest in the land, 11 
whether sales of things attached to the soil are \\ithiutlie statute 
depends on the intention of the parties as to the time of passing 
the property, 5, 8 

contracts lor sale of things whilst attached to tiie soil cannot be 
a sale “ of goods, wares, and merchandise,’' 5 
pass to executors not to heirs, 11 
Marshall v. Green : tests laid dowui by Lretf, J., 14 
growing hops, 6 ^ ^ 

grass, 7, 14 
timber, 8 
potatoes, 9, 12 
turnips, 10 
fruit, 11 
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FRAUDS, STATUTE O'F--coniimiecl 
acceptance and actual receipt, 17 , 

both are necessary, 16 
distinction between, 30 > 

delivery to a carrier or on board ship,» is an actual receipt by the 
purchaser, but xsot necessarily an acceptance, 17, 22 
acceptance, what constitutes an, 17 , 

where the vendee unpacked arvj^examined goods sent on approval, 
23 ^ ^ 

must be with int^ention of taking posSossion as 4 )wner, 20 
may be presumed from delay, 23 

not necessarily pi'esumed from goods having been unpacked, 
23 

may be before receipt, 24 
of part of goods only, 22 

by keeping a sample, 17, 18 ^ 

by vendee without vendor’s assent, 24 ^ 

by vendee on other terms than those on which vendor is willing 
to deliver, 24 

actual receipt, what constitutes an, 25 

delivery to a purchaser is not the same thing as acceptance and 
receipt by a purchaser, 38 
removal by purchaser, 25 

vendor’s lien on some part ^f the goods must have been j)arted 
with, 25, 34, 37 

where a third person holds the goods, 25, 35 
where the vendor keeps^^osjession, 20 ^ 

where the purchaser marked the goods727, 33^ 
where the vendor is also a warehousen^an, 

where the vendor sold to his factor who had possession of the 
goods at the time of the sale, 34 

where the purchaser furnished the materials for making the thing 
sold, 33 

where the vendee resold the goods, 26, 34 ^ 

where the vendee keeps possession of the documents of title for a 
long time, 37, 38 ^ 

earnest, what is, 39 ' 

part payment need not be m money, 39 
memorandum, the, 40 

when a* contract is reduced to writing, the parties cannot show 
that the contract was Somethiilg different, 40 
construction of, the same as of all other documents, 40 
when parol evidence is admissible, 41, 43, 54 
difference between a letter written for purposes of showing that 
the bargain is at an end, and one which recognises it as still 
' subsisting, 63 
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FEAUDS, STATUTE O^-^continued. 

letters written for purpose* of repudiating the contract may be 
good as a, G2, 65 

a proposal in writing with par^J proof of acceptance is sufficient, 
65 

must be in existence a# the time of actiV brought, 44 
may haye been made after^the contract was made, 114 
• not necessary that the meifiCrandum should be addressed to party 
who is to take advantage^of it, 44 
there may^be any ^number of memoranda all equally originals, 
114 

the memorandum may be on separate pieces of' paper, 44 
what is a sufficient reference of one part to another, 44 
where a bystander makes the memorandum, 41 
where made up of correspondence, 43 
where on separate pieces of paper, 44 
*^«da^re conditio^is of sale were unsigned, 45, 46 
where the name of the vendor was written only on the fly leaf 
of his order book, 46 
sufficiency of the memorandum, 50 
it must identify the parties and state the subject matter and the 
price, 50 

evidence may be given to show that a person contracting in his 
♦ own name^is really contraciting for another person, 54 
description of a party by which he may ho identified is sufficient, 
54 

parties’ names mu^ he statedf 51f 53 
partnership name, 54 ^ 

price must be ij^enteoned if it has been agreed upon, CO 
whei'e contract is silent as to price the Lew presumes a reason¬ 
able pfice, 61 

telegram a, a sufficient memorandum, 65 
signature of the memorandum, 66 

need only that of the person to 1^ charged, GG 
signature, what is a, 66 

may be either of the name of the party himself or the name of 
his agent, 55, 6T 

maybe in writing, or in print, or inrpencil, and in any part of the 
document, 67,73 

a mark, if intended as a signature is sufficient, 72" 
but not a mere descriptiony*"72 
a stamp, if intended as a signature, is sufficient, 72 
where the signature was put upon the memorandum, but not for 
the purpose of recognising the contract, 71 
agent authorised to sign, who is an, 72 

authority need not be in writing, 72 
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FRAUDS, STATUTE 0'?—cmtmmcl 
ratification of authority, 72 
auctioneer, an, 74, 75, 76 ^ > 

an ‘auctioneer has authority to, sign, but not to make a 
contract, 74 ^ 

auctioneer’s authority exists only during the sale, 76 
auctioneer's clerk, 76 , 

distinction between authority to^mako, and authority to’ sign 
a contract,^73, 74 ^ ^ 

whether one party can be the agent of the other, 72, 73 
a broker is an, 78. See Brokers. 
parol variations of written contracts, 115 
a permission to postpone deliveries merely acts as a licence, and 
not as the substitution of a new contract, 119 
neither party can bring an action on the altered contract, 115 
nor on the original contract if it has been rescinded, 1?5 
there may be a parol rescission, 119 ^ 

where there is evidence of a subsequent valid contract, that is 
evidence of an intention to rescind the former contract, 119^ 
where the parties agreed to alter the r^ute by which the goods 
were to be forwarded, 120 
fourth section of, 1 n. 

FEEE ON BOAED (F.O.B.), 

meaning and effect of words, 158, 362 

FEEIGHT, 

effect of not offering to pay, 146 » 

payment of, not conclusive as to own^rshrp, 246 

liability of indorsee of a bill of lading for, 390 

FEUCTUS INDUSTEIALES, 14 

FEUIT, 11, 463 

FULLEE, 321 

FUENITUEE, 138, 536 


G. 

GAMBIEE, 232 
GLUE, 346 
G6AT skins, 179 
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GOODS, 

lofet in transitu, 231, 233 
purchase oft 169# 
deposit of, on trust, 269 
none on board, 232 ^ 

other good% subsequently ]^ut on board, 237 
packed with other goods, 

wlihre goods were consigned in return for goods received, 279,329 
intrusting ^ith, 5f<s^actors, r 

earnaaikod, 501 

JSee Appropriation. Authoripy. Bargain -and Sale. Car¬ 
rier. Conditions Precedent. Consignment, Delivery. 
Pledge. Property. Bemedies. 

GOODS ^LD, OB WOBK AND LABOUB, 

4jfiJ^mction betj^een, 15,187 

GPODS, WABES, AND MEBCHANDISE, 
what these words comprehend, 4, 5 

GBASS, 7, 14 

GBOWING CBOPS, 5 et seq. 

GUANO, 159, 207 
GUINEAS, 276 

0 

GUM SANDKAC, 42§ 


HANDKERCHIEFS, 156 

r 

HARDWARE, 131 
HAY, 7, 26 

HEMP, 43, 53, 94, 231, 365, 516 

HOPS, 6, 21, 49, 63, 77, 136, 269, 215,'339, 455, 496 

r 

HORSES, 28, 29, 30, 32, 43, 46, 59, 495, 497, 506, 520 
HOUR. Nee Time. 

HOUSEHOLD FURNITURE, 138, 536 ' 
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HYPOTHEC, 

Eoman Law, 257 

HYPOTHECATION, LETTER »F, 145 

ICE, 489 

“IMMEDIATELY,” , 

meaning of, 226 
* 

IMPOSSIBILITY, 

of delivering, 485, 591 

to deliver goods destroyed, 230 

where goods lost in transit, 231, 233, 234, 489 

where no goods are on board on arrival, 231 

«IN ALL ABOUT,” 
meaning of, 223 

IN PERSONAM, 

contract of sale operates to create obligations, and also as a 
conveyance giving rights rem, 243 

IN REM, 

rights, 243 

INDEMNITY, 

goods deposited as a security, 269. ^See Equitable Assignments. 

INDEPENDENT, , 

the undertakings of each party to the contract generally are, 447 

INDOESEMENT. See Ejll of Lading. 

INFECTIOUS DISEASE, 522, 523 

INSOLYENCY, 

does not entitle the vendor to rescind the sale, 313, 445, 459, 
468, 574. See Delivery. 
meaning of, 381, 382, n., 474,'n. 

of purchaser, vendor’s rights arise even if credit has been given, 454 
after part delivery where credit has been given, 474 
where bills are in the hands of third parties and both drawer 
and acceptor are insolvent, 273, 303 

See Lien. Stoppage in Transitu. Eehedies. 
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INSPECTION. See Sales by Sample. 
right to, 205, 206, 200 * 

where the sale was of a specific cargo, 207 
an illusory one,*214 

INSTALMENTS, 

verbal request to pospone •delivery of, 116 et seg, 

* failure to deliver by regulfff? 217, 219, 470, 472 
failure to pay for or ^o deli^r or accept by, 470, 472 
payment fw each iflstalment as delivered,'- 205, 470 
payment by, as the work progresses, effect on transfer of the 
property, 185 

INSURANCE, POLICY .OF, 

whether assured had any property in goods insured, 132, 13G, 159 
payment of, not conclusive as to ownership, 246 

INTENTfON TO PASS THE PROPERTY, 
rules for ascertaining the, 175 

See Babgain- and Sale. Property. Conditions Precedent. 

INTENTION TO RESCIND, 471, 475 

vendor retaking possession is not evidence of, 472 
See Remedies. 

INTEREST, 

equitable, 247, 268 

in land within the 4th section lof the Statute of Frauds, 1, 11 
payment o^ on a fund ^arising out of a sale of goods is evidence 
that the fulfil is»not held on trust for the consignor of the 
goods, 290 

when it may be recovered, 532 
on mercantile securities, 532 

when there is a promise to pay, express or implied, 533 
as a general rule it cannot be recover§d, 533 
See Equitable Interests and Assignments, 

^^NTRUSTED,’^ 

meaning of in Factors Acts, 428. 430, 432, 433, 437. See 
Factors. 

INVOICE, 

effect of retention of, by purchaser, 152 

is evidence to show what were the terms of the contract, 144 

signed, not a memorandum under the Statute of Frauds, 77 

IPECACUANHA, 94 
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Iron, 104 , 119 , 120 , 121 , i36, 173 , 207 , 217 , 240 , 332 , 435 , 473 , 475 , 

476, 479 , 4S8, 517, 518 

IRON BARS, 

stamp on, 211 ^ 

% 

IRON CASTINGS, 361 
IRON ORE, 479 

JEWELLERY, 19 

JUDICATURE ACT, 

assignment of a debt, 271 

JUS DISPONENDI, 142 

JUS IN BBM AND IN PERSONAM, 243 


K. 


KNAPSACK STRAPS, 525 


L. , 

LAMP, 22 
LAND, 

interest in within the 4th sect, of Statute of Frauds, 11 
contract relating to, if varied, and a new contract be substituted, 
the new contract must be in writing, 117* 

LAUNDAULET, 3, 23, 61 

LAW MEECHANT, 317 

LEAD, 365 

LETTERS. jt> bauds, Statute of. The memorandum, 40 et seq, 
of credit, 285 

LICENCE 

to seize after-acquired property, 300 
distinction between ai3ontract and a, 1L9 
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LIEN. See also Delivery. 

definition of, 142, n., 445 

for freight, Carrie’s, 367, 377, 379 

not lost where carrier^liolds as Mee of the purchaser, 367 
nor where the carrier holds as bailee of ^the vendor, 321 
is lost by delivery to a^jarrier, 321 

or to tlie purchaser’s wiyehouse, 35 
veodor’s, must be gorm before there can be an actual receipt, 23, 

vendor’s rights are greater than a, 313, 443 
over the proceeds of goods deposited on trust, 2J6 
where an agent consigns to his principal, 287 

LINEN, 168, 321 

LINSEEir, 153, 208, 405, 481, 313 
LINSEED CAKES, 226 

LOST PROPERTY, 

* 0 

purchase of, 169 

M 

MACHINERY, 24, 131, 132, 137 

MAIZE, 227, 282,'306, 476 

MALT, 90, 191 

MANURE,' 522 

MARBLE, 62 

MARKET OYERT,' 

purchase in, 169, 170, 426, 401 

r 

MARKET PRICE, 

best test of value in assessing damdges, 511, 513, 520 

MARKING GOODS, 

with purchaser’s name is not conclusive evidence of delivery to 
him, 344, 369, 370 

with purchasers name is evidence of acceptance and receipt, 21 
27, 32, 33 


MASTERS OF SHIPS. See Carrier. ' 
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MATS, 126 

MEASUEEMENT OF GOODS, 32 
right to, 206 

» 

MEMORANDUM IN'^^'RITING UNDIr STATUTE OF FRAUDS. 
See also Frauds, Statute ^of. 
generally, 40 

what is a memorandum sufl^ient t(J ^^atisfy the statute, 44 
what is a sufficient signature, 66 
who is m agent authorized to sign, 72 

MERCANTILE LAW AMENDMENT ACT^ 1856, 

as to the rights of a surety to stop in transitu, 326 
for the delivery of specific goods, 492 

MERCANTILE SECURITIES, 
interest on, 532 

MERCHANTABLE CONDITION, 207, 212 

MERCHANT, LAW, 

formerly distinct from common law, 317 

MILL, 24,137 

MISTAKE, 

if there be a, as to the thing soljj, there is n^ contract, 166 

the person with^whoipi the contract is made, 
there is no contract, 167 


MONTH,” 

meaning of, 230 

« MORE OR LESS,” 

meaning of, 215, 220, 222, 228 

MUSICAL BOX, 240 

MUTUAL, , 

rights of vendor and vendee <ire; whore vendee may refuse to 
accept, vendor may refuse to deliver, 507 
See Remedies, 


N. 

ISLVME 

to he declared within a certain time, 222, 224, 227, 230 
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NAPHTHA, 223 
NEGLIGENCE, 

in allowing a person lo remam possession of goods or dooiinicnts 

of title to goods, 441 

f 

NEGOTIABLE SBCUEITIES. fSee Bill of Ladixg, Dock Warrants, 
DmjIyert Orders 

NOILS, 491 

NOTES, BOUGHT AND SOLD, 
forms of, 84, 86 
See Brokers. ^ 

NOTICE, 

given to broker instead of to principal, 227 
of ^signment of a debt to a debtor, 272 
olftToppage in fransitu, to whom to be given, 361, 383 
of agency under Factors Acts, 426 
See Factors. ^ 

sub-sale for value^withoiit, of first sale, 461 

»NOW ON PASSAGE,» 

meaning of, 232 

# 

NUTS, 60 

0 . 

OAK PINS, 3 ' 

OATS, 132‘, 134, 166, 228, 349, 469 

OBLIGATIONS* 

rights in personaoi, 243 

r 

OIL, 99, 125, 127, 158, 207, 223, 224,225, 231, 338, 350 


OIL CAKE, 504 
OPERATION 

of a contract of sale according to English and Roman law, 243 

ORE, 162, 479 

OWNERSHIP, 

reputed, 459, 461, n. 


OXALIC ACID, 210 
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P.. 


PACKING 

goods ordered with others^ot ordered, 2?) 9 

PAROL VARIATIONSr ^ 

of ooutracts required to be in \^riting, 115—122 
question of fact whether paJfcies ^ntended to rescifid oilginal 
contract, or to enter into 5>#ibstituiod one, llo 
where there w2s a request by one party to'^postpone delivery, 
116 


PART OF THE GOODS, 

taking possession of, not constructive possession of the whole, 344, 
369, 370, 371 
&e Deliveet. 


PAWN. See Pledge. 


PAYMENT, 

demand of, before day named for payment, 226, 469, 472 
is not a condition precedent where credit is given, 200 
but becomes so where the vendee is insolvent, 474 

Credit. Condition^ Precedent as»to Payment.* 
part, under Statute of Frauds, 39 
part, does not affect stoppage in transitu, 326* 
what amounts to, 328^n. ^ 
by the acceptance of a third per^n, 

where a vendor elects to take payment i2 some other form than 
cash, 328 n. 

whether taking a bill amounts to, 327, 328 n. 
by return consignments, 329 
See Remedies. 

PEAR TREES, 11 

PENALTY, 241 

PEPPER, 222 

PEPPERMINT OIL, 134 

PERISHABLE ARTICLES, 

resale of, 468, See Remewcs. 


PETROLEUM, 223 
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PHOSPHATES, 522 

PILE-DRIVEK, 532 

PLEDGE. /JeeFACTOES. 

without delivery, 387, 388 
of bill of lading, 385 ei 

distinction Between a pledge and a sulo of a bill of lading, 390 n. 
* of dock warrant, 415 0 seq? 
of delivery order, 41^et seq.r 
where goods%’ere substituted for those pledged, 440 
where goods were pledged for an antecedent debt, 440 

for less than their value and sub- 
^ sequently for the balance, 441 

letter of hypothecation, 145 

PLEDGEES, 

of, where;bill of lading is drawn in three parts, 411 

POLE OF CARRIAGE, 523 

PORK, 116, 278 ^ 

POSSESSION, 

meaning of, 333 
constructive • ^ 

where the vendor agrees to hold as agent of the vendee, 26, 
334, 335 

the vender is also a ^varehouseman, 340 
t^ie goods w(?re in a bonded warehouse of which the 
deftsndant had one key, 347* 
a carrier agrees to hold as agent of the vendee, 23, 
r 325, 357, 367, 368, 370, 415 
a carrier agrees to hold as agent of the vendor, 142, 
321, 380 

whether a carrier agrees •to hold as agent for the 
buyer, or as an agent to forward, 351, 357, 3G7 
tfie carriei^is also a warehouseman, 364 
the goods are in the hands of a vrarehoiiscman and 
authority has been given to the vendee to take 
possession, 341 

absolute authority, to take possession, 344 

assent of the warehoifseman to hold as agent of the 
vendee is sufficient, 344 

is to be implied from a transfer in the ware¬ 
houseman’s boohs, 344 
or where silence indicates assent, 344 
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T.0B3^SSI0N—continued, 

but not froia weighing at the vendor^s request, 
346 

where the vendor ^?ntera a sub-vendee's name in 
his books, 347 * 

^^sent need not bj expressed in writing, 344 
whether the -jvarehoiiseman ^s justified in with¬ 
holding hi?% assent, 346. See 
FUSAL TO DeLI\I;R, 

conditional authorilj to tat^ possession, 

assent of warehouseman not to be assumed until the 
- conditions have been performed, 347 

provided the vendor had the right to impose the 
conditions, 348 ^ 

conditions as to weighing, 348 

as to payment on delivery^ 350 
revocation of authority, 341 ^ 

effect of taking possession of part of the goods, marking the 
goods, &c., whether it amounts to a constructive taking pos¬ 
session of the whole, 344, 369, SYO, 371 
effect of credit on the right to, 312 ^ 

vendor retaking, is not evidence of an intention to rescind, 472 

POTATOES, 9,12,117,162 

POTHIER, ^ 

extracts from, 1G5, 244, 248 

• 

PPJCE, 

must be a fixed, in Roman law, 242 

but not in English law, 242 

must be mentioned to make a memorandum sufficient under 
Statute of Fraud|, if it had been agreed *npon, 60 
paid, recovery back of, 178, 180, 184, 234, 493, 506 
property may not pass until it has been agreed upon, 174, 242 
market is best evidence of value in some cases, 511, 513, 520 
re-selling, is evidence of value in some oases, 611 
reasonable price will not be presumed where some particular 
priSe has been agreed upon, 60 

where part of has been paid anJ the purchaser becomes insolvent, 
465 

the purchaser may be bound to pay the price whether the pro¬ 
perty has passed or not, 237, 245, 488 
See Remedies. 


Wr^gfujl 

347 *’^ 


Re- 
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PllINCIPAL AND AGENT. See Agent. Beokebs. 

evidence may be given tbat a contract made by an agent was 
made for bis principal, 54, 55, 5G 
principal consigiimg to^an agen^ 144, 286, 320 
agent cousigning to a*principal, 219, 222 n., 286, 323 
instructions to an agen^ to purchase and ship a certain amount, 
219 , c 

. inspivent agent purchasing ^dr solvent principal, 4G4, 4Go 

PEIOEli "" 

of successive pledgees of a bill of lading, 411 
between assignees, of a debt, 272 

PEIVITY OF CONTEACT, 272, 334, 389 

PEOFITS,^LOSS OF, 512, 524, 527, 532. See also Damages. 

PEOMISE TO ASSIGN 

after-acquired property, 13G, 247, 2G9 

PEOMISE TO PAY INTEEEST, 
not implied, 533 

^ r 

PEOMISE TO SELL, 

and a sale, distinction between, 247 


PEOPEETY, 

Generally, « ^ 

after-acquired, promise to assign, 13G, 247, 2G9 
appropriation of goods to contract may bo subsequent to date of 
contract, 128 

by estoppel, 190-196. See also Estoppel. 

distinction be^wcen cases where tkera \vas a contract and cases 
w’here there was no contract, although there was an intention 
to contra<Jt, 165 ^ 

effect of delivery to a carrier. See Carriek. DELiVEiiV. 
fraud, effect of on intention to pass the property, 164 
purchaser may agree to pay for property whether it lias passed 
or not, 274, 388 

purchaser’s right of, is not destroyed by bis being in default, 457 
nor, it seems, by stoppage in transitu, 459 
480, 484 

but it seems to be defeasible by a power of 
resale, 464 
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PROPERTY— coiitimted. 

right of, traasferred by a bargain and sale without delivery, and 
without payment, 142, 172, 243^^259, 

but till deliveiy or ^)ayment, the right of property is not 
absolute, 1,42 
risk is no test 245 

the purchaser may assign hig light of property in an undivided 
quantity, 127 % . ^ ' 

and may indorsing a^ill of lii^ding render such an assign¬ 
ment indefeasible, 385. See Bill of Lauing. 

Election to appropriate goods to the contract, 
exercise of right of, 129, 133 
despatching goods to the vendee, 131 ^ 
packing the goods, 131 
filling bottles and weighing, 134 
putting the goods into the vendee’s sacks, 134, 162 
putting the goods on board ship, 135 * 

where the trucks passed off vendor’s premises on to railway 
company’s line, 136 • 

where the warehouseman set apart tht goods for the vendee, 
136 

Property passes without delivery by English law, 123, 128, 142, 172, 
242, 259 

but by delivery only in Eoman law, 244 
but not until the goods are made specific, 124 
or fit for delivery,^74 ^ * 

where goods are put on board purchiser’s o\ja ship, 134, 149, 
153, 156, 161,,352, 357 * , 

by deliveiy to a carrier, 17, 130, 139, 23^ 246 
but not always, 17, 140,142 
on determination of an election, 128,133 
but not where it is a sale of an undivided part of a larger bulk, 
125 

nor w’here there is a^mere covenant to assign affcer-aoquired goods, 
136 

nor where carrier agrees to hold the goods as bailee of the 
vendor, 142 321, 3^0. See Capacity. 
passing of the property may be conditional, 171. See Conditions 
Pre€iedent. 

contract of sale, is prim^ ^acie % contract to pass the property 
at once, 144, 171,173 
effect of fraud on the passing of the, 164 
eftect of mistake on the passing of the, 165 
payment by instalments; effect of, on, 185p See Instalments. 

? f 
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PROPERTY— continued. 

it is the vendor’s interest tb pass the property where there is no 
carrier, 141 ^ 

• Ibut otheinvdse where there is a carrier, 142 
vendor may prevent deliveiy to the carrier operating to pass 
the property by takifeg the bill of lading in his own name, 
142, 203- 

Bill of Isyling, what it is, 3^8, 3o5 

vendor has no power^l^ varynthe consignment, 144, 148 
oases on the^effeot of the form of the bill of lading on the passing 
of the property, 145-163 
form of, is not conclusive, 159, 160 

^ hut no property is transferred by the mere indorsement of a bill 
■' of lading, 390, 392 

where the property has passed purchaser must accept, 495, 500 
where it^as not passed purchaser may refuse to accept, 500 
effeorSf wa. action aif law on, 163 

PURCHASER, 

where the vendor ten&ers the goods, if the property has passed 
the purchaser must accept, 495 

and if there was a breach of warranty he may bring his action 
for damages or set-off, 497 

if the property has not^passed, purchaser may refuse to 
accept, 500 

where there is a condition precedent to the vendee’s obliga¬ 
tion to receive or pay, 501 ^ 

where the sale^is by sample, 501. Sample. 
right to rehurn the goods, 501 ^ 

where the goods are ear-marked the purchaser cannot treat a 
breach ^of warranty as an unperformed condition precedent, 
501 

refusal to accept must be made within a reasonable time, 503 
rights are mulLual; where purchaser ipay refuse to accept vendor 
may refuse to deliver, 507 

effect of purchaser refusing to take away the goods, 465 
default of, does not entitle vendor to rescind the contract, 446, 
450, 459. See Remedies. 

effect of purchaser not giving a banker’s draft punctually, 45G. 

See Conditions Phecedbnt as to Payment. 
effect of purchaser in default tendering before re-sale, 157 
on insolvency of, vendor’s rights arise even if credit has been 
given, 454 

on insolvency of, vendor cannot retake possession, 313 
must be insolvent before stoppage in transitu can arise, 380 
marking goods with his initials, 35k 
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T^UEOHASER —contin imL 

where both vendor and purch'aser repudiate the goods, 366 
takes subject to infirmities affecting the,vendor’s title, 169, 170, 

for value of coins, banknotes, and uegociable instrutaents 170 
in mal-ket overt, 170 ’ 

of a bill of lading^ 385 • 

execution creditor, a!id ti^istee in banlmipt(iy, positions 
of, contrasted, 4^1, n. 

Q. 

QUALITY AND CONDITION, 

conditions precedent as to, 205 
breach as to, 520 

QUANTITY, 

conditions precedent as to, 215 

R. 


RAILS, 233, 421, 423, 477, 531 
RAILWAY CHAIRS, 486 
RAILWAY SLEEPERS, 301 

RATIFICATION, 85, 105, 107, 109, 120. •See Brokers. 


READY AND WILLING, 

to tender, pleading, 122, 451, 485 

READY MONEY, 

sale for, 171, 172. See Cbbdit. 

• 

REASONABLE TIME,” 
meaning of, 225, 226 
return of goods within a, 503 

EECEIPT, UNDEE STATUTE OF FEAUBS, 17, 25 

m 

RECOVERY BACK, 

of money paid, 178, 180, 184, 234, 493, 506 


REFUSAL, 

by purchaser to take away the goods, 465 
to accept, 495, 500, 503, 507 
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REFUSAL— mxthmtd* 

to perform, before time for performing may be considered as a 


breach, 485 . 

to accept contract madp by a brewer, 109 
wrongful refusal to deliver, 143, 311, ^4, 


388 


346, 3G7, 375, 376, 


RE-INDORSEMEOT OF A eiLL OF LADING, 
effect of, 39 O 0 I 1 . 


EBM, RIGHTS IN, 243 

remedies for breach of contract. Bee also SrorPAGE xx 

r'^T ransitu. Damages. Interest. 

of the vendor’s rights over the goods whilst still in possession, 445 
*‘th^ arise wheli the purchaser is in default or is insolvent, 445 
they are greater than a mere lien, 445 
but do not entitle hkn to rescind, 446, 450, 459. See Resale 

a 

and Resoissio* heloio, 

they probably entitle him to hold the goods as a secuiity, and 
to resell in certain cases, 446, 459 
those rights given by the contract, 447 
^as to the property, 451 

they depend upon whether the duty of one party is 
deptjndent upon the prior performance of something by 
the other i#-rry, 447 
when covenants are independent, 449 
as j:o the possession, 451 

where the price is to be paid before delivery, 451 
wh^re the price is to be paid after delivery, 451 
where both the acts are to he done at the same time, 451 
where credit has been given, 452 
those rights not given by the contract," 45'2 
originated in custom, 453 
they exceed a lien, 454 

and come into operation on insolvency although credit was 
given, 454 

and after the expiration of the credit, 454, 458 
and although a portion Cf the ^purchase-money has been paid, 
455 

and on purchaser’s default or insolvency, although a sub-sale 
may have been made, 456 

where the purchaser failed to perform a condition precedent to 
bis right to the possession, e.e/., }.o give a baBkor’s draft, 4bG 
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REMEDIES FOR BREACH OF ^JORtra^CT— 

where the purchaser failed? to pay tRe price 457 * 
where the purchaser had made part ^paymeut iu bills and was 
insolvent, 458 % • • 

the vendor retain the goodsunder the same circumstances 
as he might stop them m tr^ndtu^ 458 
reputed ownership, rights of th% vendor’s trustee under the Bank¬ 
ruptcy Laws, 459 ^ ^ ^ ^ • 

fraudulent sale, rights of ve^dor^s gi^fditors under the Statute of 
Elizabeth, 460^ * 

apparent ]^ossessioii, rights of vendor’s creditors under Bills of Sale 
. Acts, 461, n. 

resale and rescission, ^ 

resale does not operate as an election to rescind, 463, 464,468, 
469, 470 

rescission, effect of as to money paid, 463 • 

as to the price of gbods delivered,'*^72 
where the purchaser became bankrupt, 455 
where the purchaser was in default as to a portion of the price, 
457 % 

where a power to resell was expressly reserved, 464 
where the vendor refused to deliver by mistake, believing him¬ 
self to be selling to an insolvent purchaser, 464 
where the purchaser \?as iu default ift not taking the goods 
away, 465 

of perishable articles, 468 • 

where the purchaser was not in default, and the vendor resold^ 
469 ^ • • • 

where the purchaser was iu default •in payment, the vendor 
re-sold, and the first purchaser subsequently paid the price, 


470 • 

where the contract was to deliver or pay by instalments, and 
either party was in default, 470 ^ 

the contract cait bS rescinded only where both parties wish to 
rescind, 471, 475, 477 

evidence on which one party is justified in concluding that 
the other ^wishes to rescind, 471,475, 478 
where the vendor re-takes possession, 472 
^ where another contract has been substituted, 115 
110 distinction betv?«en a failure to deliver the first or any sub¬ 
sequent instalment, 472 

stoppage in tramitu does not amount to a rescission, 480 
where the purchaser refused to pay for each instalment oif 
delivery, 472 

where the vendor failed to deliver the first instalment, 473 
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REMEDIES -FOR BREACH OF CONTRACT—oonfi«a€<?. 

where the purchaser refused to send for the remaining 
instalments &s the first were not according to contract, 

• • # 

4 / o 0 

where the vendor refused to deliver any further instalments 
as the purchaser hadf' not punctually ta*ken away the first, 473 
where the* vendee became^ insolvent after the delivery of 
several, instalmenl^, an^ the vendor then demanded cash 
on delivery, 474,e ^ 

where" the vendees became insolvent and after a long delay 
^aiemanded delivery, 47o, 478 

yhere the vendee became insolvent, and the vendor resold the 
^ goods at a loss, ^nd claimed on the estate, 476 
where the vendor was late in the delivery of the first in¬ 
stalment, and the purchaser refused to pa}^, but did sub¬ 
sequently pay, and the vendor refused to deliver any 
ftfirther instalments, 477 

where the purchaser refused to accept the first instalment 
merely on the ground that he feared the second w^ould not 
be shipped in dme, 478 

where the vendor failed to deliver punctually from causes 
beyond his control, 479 

where the purchaser requested the vendor to postpone 
' delivery of the first instalment, and the vendor then 
refused to deliver any, 479 

stoppage Mtransitu does not amo'^^nt to a rescission, 480 
r where the ^vendortwho had contracted to put a cargo on 

board the purchaser^ ship, refused ^to do so on hearing 
of the purchaser’s insolvency, 481 
where the goods were sent in two parcels and one only 
was stcf^ped, 483 
other remedies of the parties, 484 

effect of a cojjdition precedent express or implied on the rights 
of the parties, 484 " ^ 

where delivery is impossible by reason of the goods having 
perished, 485'“ 

where performance has been mfide impossible, or has been 
waived, by the party wishing to rely on it, 485 
the parties may agree that a condition shall not be a con¬ 
dition precedent which otherwise would have been one, 
488 

where either party refuses to perform before the time 
for performance has arrived, the other, may elect to con¬ 
sider the refusal as a breach, and is relieved from the 
performance of any conditions precedent, 485 '' 
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EEMEDIES FOE BEEACH OF COETEAOT-couiW. 

there may be a condition phoedent Vithont any undertaking 
that it shall happen, 489 

it is for the person twishing \o aWl himself of the con¬ 
dition precedent to show that it has happened, 491— 
493 ' • 

where the vendor doe| not tended the goods, 492 

specific performance, 492 ^ ^ ^ , 

Mercantile Law Ame^dmen^ ^ct of 1856, 492 
an action for damages for not delivering ii^the usual remedy of 
the parties, 492 

recovery back of money paid, 178, 180, 184, 234, 493, 506 
where the vendor does tender the goods,^495 

if the property has passed the purchaser cannot refuse to 
accept, nor return the goods if he has accepted, 495 
even if not according to sample, 496 • 

the purchasers may bring an aofcion for baieachi'of war^-* 
ranty, 497 

an action may be brought«after long delay, 497 
sale with all faults, 498 it 
no allowance to be made for any defect, 498 
it is a question for the jury whether there was a warranty 
or a mere commendation, 498 
or the purchaser ifiay set-off his damage against-the price 
when sued for the price, 499 

if the property has not passed, the purclmser may return the 
goods, or refuse to accept them^50T) ^ 

if he does accept, he may still bring liis action for breach 
of warranty, 500 • 

the vendee cannot return the portion delivered, after the 
time for delivering the whole has expired, 501 
if the goods were ear-marked, that is identified as the 
subject of the sale, at the time of^the sale, the purchaser 
must acc^pt'them, 501 
warranty, definition of, 502 

if the vendee elects to returti the goods, he must do so in 
a reasonable time, 503 

and ill the same condition as he received them, 506 
the remedies of the parties are mutual, where the vendee is not 
bound to accept the vendor is»not bound to deliver, 507 
damages, what are, and how measured, 508. See Damages. 
interest, 532 


REMITTANCES. See Equitable Inteebsts and Assignments. 
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BENT, 

paymeut of, 338, 339, 340,345. See also Consteuotivb Pos- 

SESSION. 

EEPEESENTATION. IJ^ARBANT^f Estoppel. Eemedies. 

EEPUDIATING THE CONTRACT, 

letter •written for the purfose, is a good memorandum under 
• Stgitute of Frauds, 6 

EEPUDIATING TjlE OWNERSiflP OF THE GOODS, 336. See 
Remedies. 

EEPUTED OWNERSHIP, 459, 461 

JRJES PEBIT DOMINO, ^83, 245 
/Scotch law, 247 

RESALE. *8ee Remedies. 

does jJbt operate*aa a rescission, 463, 464, 468, 469, 470 
power to resell reserved, 464 

RESCISSION. See Remedies* 471, 475, 477 

RESERVATION 

of the jm disponendi, 142 
of power to resell, 464 

RETAKING POSSESSION, 
of goods by •vendor, 472 

r 

'RETURN, r , , 

of goods sent on ^pprcnral must be in a reitsonable time, 503 
of broker’s note, right to, 109, 111 

llEVENDTCATIO^, 314, 381 

REVENUE LAWS, 

compliance witir, 241 . ^ 

REVOCATION. Countermand. Authority, Factors. Agrm. 
RICE, 51, 229, 490, 499 

RIGHT DELIVERY,” ON, 

freight to be paid, meaning of. 237 

RIGHTS. See Remedies. 
equitable, 247 

in equity, not the same as an equitable interest, 300 
in rem, 243 
iniHTBonam^ 243 
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RISK, 

uo test of property, 183,345,’a4;7, 489 
Scotch law, 247 

EOUAK LAW, 242 

RULE IN SX PAETJE WARINQ^21% 303 
RULES 

for ascertaining \vLether the'^partie^intendecythe property to pa^s 
where they have not expressed their intention, 174 

RUM, 31,’342 ' 

RUNNUSTG ACCOUNT, 275 et 331 

See aho Equitable Assignments and Interests. 


a 


SALE 

and bailment, difference between, 163, 173 

on approval, 14L See Sample. 

definition of, Introduction, ix. 

distinction between a, and«a promise to sell, 247 

not hona fide, Twyne’s Case, 460 

induced by fraud, 164 

• « 

SALES BY AUCTION, 

are within the S4;atute of Frauds, 2« 
conditions of sale must be referred to, 45 

SALT, 134, 408 
SAMPLE, 

acceeptance by, within Statute of Frauds, 18 
containing a hidden defect, 213 
sale by, 196, 205, 496, 501, 503 

where the sample was not in fact a sample of that which the 
purchaser had contracted to buy, 207, 210, 212, 213 
sale on approval, 141 
See aho Inspection, 


SAY,” 

meaning of, 216 n. 


‘‘SAY ABOUT,’’ 

meaning of, 216 n. • 
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“ SAY NOT LESS THAN,” 
meaning of, 216 n. 

SCOTCH LAW, 

delivery necessary to pass tlie property, 244 n. 

« 

SET-OFF, 

.action for damages or, 499. 06 'ee Eemedies. 
in contracts made by agents acting as principals, 87 

SHEEP, 23, 197, 494 

SHIP, SALE OF, I 80 , 186, 187, 188, 308, 498, 521, 524 ^ 

(^livery on board i^ie purcbaser’s o'wn, 134,156, 352, 357. See 
j Delivbbt. 
on arrival of a certain, 224 

name of, to be declared, 225. See Conditions pebcedent as to 
TI^?E. 

SHIPMENT, 

within a certain tfme, 227, 229. See Conditions precedent as 
TO Time. 

SHIRTINGS, 530 

SHOES, 214 

SIGN, 

^ ▼ 

agent to, under the Statute of Frauds, 72 
•* « 

SIGNATUEE, 

what is a, yithin the Statute of Frauds, 66 
SILENCE, 

evidence of accfuiescence, 344, 346 , 

SKINS, 179 

0 

SLEEPERS, RAILWAY, 301 

SMALL CARGO, 

meaning of, 223 , 

SODA, 216, 232, 237, 362, 526 

* SPECIFIC PERFORMANCE, 

Roman law, 260 

Mercantile Law Amendment Act, 1856, 492 
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SPELTER, 1,57 
SPIRITS, 320 
SPONGE, 20 

STAKEHOLDER, 273 . 

STAMP 

on kon bars, 211 

STAMP AdT, 

exemption under, 6 

STARCH, 176 

STATUTE, 

compliance with a, condition precedent, 24.1 
STATUTES, 

13 Eliz. 0 . 5 (Void Assignments), 460 

29 Car. IL c, 3, ss. 4, 17 (Statute of Frauds'), 1 

6 Anne, c. 16 (Brokers), 8(7 ♦ 

66 Geo. Ill, c. 60 (Brokers), 80 
6 Geo. lY. c. 94, s. 2 factors), 428 n. 

s. 4 • 430 % • 

9 Geo, lY. 0 . 14, s. 7 (Lord Tenterden's Act),*4 

3 & 4 Will. lY. c. 42, s. 28 (Interest*wheli reoovez'ahle), 535 

6 <fe 6 Yict. 0 . 39, s. 1 (Factors), 431 

13 14 Yict. c. 21, s. 4 (Meaning of word ^^m«ith ”), 230 

15 & 16 Yict. c. 76, s. 3 (Common Law Procedure Act), 493 

18 19 Yict. c. 3, s. 1 (Bills of Lading Act^ 1855), 390 

19 & 20 Yict. 0 . 97,•s. 2 (Mercantile Law Amendment Act, 1856 ; 

Specific Performance), 492 
s. 5 (Mercantile*Law Amendment Act, 1856 ; 
stoppage in transitu loj a surety for 
an insolvent buyer), 326 

33 (h SJL Yict. c. 60 (London Brokers Relief Act, 1870), 80 
36 & 37 Yict. c. 66, s. 25^ sub-a, 6 (Judicature Act, 1873; As- 
• signment of a debt), 271 n. 

40 41 Yict. c. 39, s. 2 (Factors Amendment Act, 1877), 434 


s, 3 



432 

s, 4 

»> 

)9 

432 

• 5 

y> 


439 
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STEAM ENGINE, 188, 189, 496^ 
STEEL, 22, 205 


STIPULATIONS. See also (Jokditions PeecSipent. 
when independent, 447, 474) 

STOPPAGE IN'tEANSI'^.tJ, 311-«-414 
generally, 3Tl 

laistory and origin of, 311—319 

the purchaser’s right to the possession is only fade 

^ one, 312 ^ 

^ summary of points established by the cases, 320 
it is a right which can be exercised only by a vendor or his agent, 




/ 


320 

♦where the vendor consigns jointly to himself and a consignee, 
323, 361 

where the proper<^y has not passed to the vendor, 324 
agent who ^,ops must be an agent at the time of stoppage, 
325 


whether the,surety for an insolvent buyer has the right, 323 
it can be exercised only while the vendor is unpaid, wholly or 
^ partially, 3^26 ^ 

where the vendor has been partially paid, 326 
where credit has been given, 327 

where paymenir has been ma<fe by bills and they have been 
negociated, 327 

^ where bill^were not due at the time of stoppage, 328 
where the vendor is not liable on the bill he is paid, 330 
wlietfS the vendor has taken the acceptance of a third person, 
332 


where th^e stopped consignment is in return for good^ con¬ 
signed to the vendor, 329 ' ^ 
where there is a running account, 331 
must be exercised whilst the goods are in transitu, 333—37‘J 
possession, meaning of the w’ord in this place, 333 
when the vendor’s possession ends and the buyer s begins 
when there is no transitus, 335 r 

such cases not really •cases o^stoppago in transitu, 33 J 
where the vendor holds as agent for the buyer, or for a sub* 
purchaser, 335 

transitus, meaning of the term, 351 

the goods must be in the hands of an agent to forward, 351, 
353 
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StOPPAOE IN TRAN8ITD—coRtmuecl. 

termination of the transits, 55^ 

where goods are delivered on -boatj ship 351 

where the purchaser w^nds a sMp o4;tered by 362, 

3e)7 ^ 

transitus is’at end when the? are in the hands of a carrier 
waiting orders to forwa?d them to some olterior destina¬ 
tion, 354 , 

where the delivery is f.opb., 36*^ 
on whom the^notice to stop must be sor^td, 3G5i, 3B3 
where the carrier acts as a warehouseman also, 334 
»when the carrier consents to hold them as bailee of tho 
buyer, 364 

where both the vendor and vendee repudiated the goods, 366 
where the holder refused to give possession to the purchaser, 
367 • 

\ 

where tho purchaser’s agent touched the goods, aTid thS',^ 
captain promised to deliver when satisfied about the 
freight, 368 , 

where the ship’s brokers gave an ^^overside ” order for the 
delivery of the cargo, 370 

where the purchaser takes possession of part of the goods, 370 
the termination of the transitus may bo anticipated, 
371, 376 • • • 

where the goods which had been shipped were relanded by 
order of the bu^er, 374 # 

where the carrier wAngfully rqjusdd to give possession to ^ 
the consignee, 376 • • * 

can be exercised*only when the purcfiasei^is insolvent, 380 
not necessarily bankrupt, 381 * 

carrier obeys stoppage in transitu at his pe^il if the buyer be 
in fact solvent, 381 • 

insolvency, meaning of, 382 n. ^ 

must be on behalf* of* the vendor with an intention to exercise 
the power as of right, 382 

taking actual possession of the goods not necessarily a 
stoppage in tj'ansitu, 382 

notice to stop given to holder of the goods is sufficient, with 
,, out taking actual possession, 362, 383 
hnt such notice must be •given to the person having im¬ 
mediate custody •of the goods, 384 
or to a principal in time to communicate with tho servant 
who has the custody, 384 • 

the right may be defeated by the assignment of the hill of lading 
^ bond fide for a valuable consideration, 385—414 
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INDEX, 


STOPPAGE IN TEANSITU— 

bill of lading is a ccAtraot between the shipper and ship¬ 
owner, 388 

Bills of Lading Afjt, 1883, /nakes the indorsee a party to the 
contmct, 390 * 

effect of assignment of a bill of lading on the px'operty is the 
sam-e as a delivery uf the goods themselves in the same 
■* ^ circumstances. 391 

intention to ass^ an i»iterest in the goods is necessary, as 
well us merely in the bill of lading^ 392 
past consideration, assignment for a, 40 G 
pledge of bill of lading, 406 

the vendor can only stop the equity of redemption, 40G 
the indorsemoiit^^must be in good faith, 409 

is unaffected by any equity between vendor and 
^ indorser of which the indorsee has not notice, 410 
,»iotice to the indorsee or pledgee that the goods have not 
been paid for does not affect his title, 409 
rights of successi-^e pledgees, 411 

Dock ^Yabrants. Delivery Orders. 


STRAW, 472 

SUBSALE, See PurchIser. Sub-Vendee. 

SUBSEQUENT APPROPRIATION, ^128 

SUBSTITUTED CONTRACT, 115 

a request by one^pagty to postjJbne^delivory is not evidence of a, 
116 • . 

is evidence of inlentiSn to rescind the eaflier contract, 119 
SUB-VENDEE, 

has no gi*eater rights than the first vendee had unless there he 
an assignment of a document of title, 127, loT, 386, 391 
where a portkn of the goods have been delivered to, 3 42, 386. 
also Possession. * 

where vendi^r enters sub-vendee's name in his books, receive^ 
rent, &c., 338—33l 


SUGAR, 52, 89, 132, 136, 150, 177, 185’ 220, 223, 347, 
416, 417, 420 

SULPHUR, 407 

SUMACH, 90 

SURETY, 290 


for an insolvent buyer, stoppage in transitu by, 325 
Mercantile Law Amendment Act, 326 


392, 413 
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TAKE AWAY, 

failure to. See Remedies. 

' » 

TAKING POSSESSION OF PAR'PtOF GOODS, ^ 44 , sgg 3^0 371. 

Nee Delivbbz. * > > ■ 

TALLOW, 100, 231,199, 513, 51» 

TARES, 29, 505 

TEA, 292, 341, 485 

TEAK, 278 

TELEGRAM, 

a sufficient memorandum to satisfy the Statute of Frauds, 65 

TENDER, 

effect of, by purchaser in default'before resale, 457. See 

Rbmbdibs, • 

* • « 

of goods, a condition precedent to the right to payment, 485 

TENTERDEN’S ACT, LOR©, # 

TERRA JAPONIOA,*494 

THRESHING ENGINE, 524 
machine, 525 

, TIMBER, 23, 34, 64, USJ 179, 180, 192, 296, 350, 359 
TIME, 

conditions preoedentwas to, 224 

on arrival of a vessel not later than a certain day, 224 

name* of vessel to be declared, 224 

payment on receipt of^Uipping documents, 225 

delivery ^dthin the last fourteen days of March, 225 

to-morrow, 226 

directly, 226 

immediately, 226 

forthwith, 220 
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INDEX* 


TIME — contimied^ 

payment ‘‘within one montl!!,” 226 
delivery “April coraplete 8th May/’ 227 
shipment within S. eertAin time, 4^27 
month, 230 
See Damages, 

TOBA‘COO,.110, 341, 428, 43| 

r ♦ 

“TO-MOEROW/» 

meaning of, 226 

TOET AJJD CONTEACTr 

damages in, the same, 494 

/ 

TJSANSFEE in WAREHOUSEMAN’S BOOK, 135, 338 et seq. 
TREACLE, 61 

# 

TREES, See Timbee* ♦ 


TRUSTEE IN BANKRUPTCY, 

positions of, a purchaser for^value and an execution creditor 
^contrasted, fCl n. 

TRUST FUNDS, FOLLOWING, 269 ^ , 

TRUSTS, 

deposit of gcjpds on, 269, 270. See Equitable Assignments. 
TURNIPS, 10 # 

TURNIP SEED, 9 
TURPENTINE, 177 

U. 

UMBER, 204 
UNDERWOOD, 7 

Y. 

YALJJFv See Purchaser for Value. 

positions of a purchaser for, an execution creditor and a trustee 
in bankruptcy contrasted, 461 n. . 
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VARYIXU THE CONSIGME5;t^U4,U8,U9, 381 
VEGETABLES, 11 

VENDEE. See Purcussee. 

* « 

VENDOE, 

<>f goods may liold them as agent f^r purchaser, 26, 334 
where ho hold^ them as baifbe of a^aib-p;Hj'^aseY 5 S3C) 
where vendor anS purchaser repudiate the goods, 333 
where ha is also a warehouseman, 340 

rct5,lcing i)ossossion of goods is not evidence of intention, to 
rescind, 472 

where he does not tender the goods, 492—494 
where he does tender the goods, 495—507 ^ 

See also Capacity, Remedies, Stoppage Tkans^tu, 0e- 

LIVERY. 

VOID HALE, 

Ihoym's Case, 460 

parties not ad idem, 107, 165, 166 


^ W. 

WAG017, 33 
WAIVER, 

of performance,^of condition precedent, 400, 238, 485 

WAREHOUSE RENT, 

receipt of, 338 et seq. 


WAREHOUSEMAN, , . 

acting also as factor, 435 
also a carriei', 364 
where vendor is also a, 31, 3 tO 
estoppel of, 190—19G 

wdiere the vendor agrees to hold the goods as bailee of the pur¬ 
chaser, 335 ^ ^ 

where the vendor, who^Ws also a wai*ehoiisenmn, accepted ware¬ 
house rent, 338, 339, 341 

• where he gave the purchaser a note stating that he held thet 
t goods to his order, 340 

where the goods are in the hands of a warehouseman, and the 
' vendor gives the fmrehaser authority to take possession, 341 

• Q Q , 



59i 


IKDEX. 


WAREHOUSEMAX—cojiiwutfJ. / 

whore he wrongfully refuses to hold for the purchabor, olO, r><)7 
where }io is not ^uthoyzed to give possession until after tlie 
perfornianco of some*i^.ct, 347 ^ 
where ho transferred the goods in his books, 135 ^ 


WARIXG, EX TAkTE, 

rule ifi, 273; 275, 303 , 

* 

WARRANTY, 

what it is, 501, 502 

a condition precedent may cease to be such, and may become n, 
200, 501 • 

distinction between a, and a condition precedent, 200, 210, 501 
y it is f^ the judge to decide whether a term of the contract i^ a 
.coiKhtion precedent, or a mere ’warranty, 193, 190 

''WAX, 322 


WEIGHING, 

a condition precedent to the passing of the property, 171 

♦ 

WHARFINGER, 

where he weighs goods at the request of the vendee, 316 


WHARFINGERS’ RtCEJPTS, 415 ^ ^ 

See also DELivjmy Oi€)Ers. 

^YHEAT, 3, 18, 21,;50,"i52, 205, 218, 239, 101, 1U7 
See Oats, Corn. 

WHEELS, 531 

WINDOW FASTENINGS, 187 

WINE, 21, 27, 164, 215, 340,''434, 505, 531 

“WITH ALL FAULTS” 
meaning of, 215 n. 

f 

W'OOL, 35, 47 n., 93, 226, 227, 502 
sheep and goats, 435 

WORDS, 

meaning of, see the actual Words thcnselves. 
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WORK AND LABOUR OR GOO^js 

distinction between, 15, 187 ’ 


WRONGFUL REFUSAL TO !)ELIYeV, 
375, 388 


\ 

143, 311, 334^ 346, 307, 


YARN, 309 




ZINC, 422 


DBE END. 
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